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A person who had migrated to Pakistan aftei I5tli of August. 
1947 and was residing in Pakistan was also covered by cl. (ii) 
of s. 2(c) of U P Oidinance No I of 1949 The provision was. 
.howevei, not applicable if after migiation the poison settled down 
in country other than Pakistan S 8((])(h) of the Act prinot 
restrict the scope and meaning of the expicssion “evacuee’* or 
“evacuee propeity” Any new piovision in a subsequent enact- 
ment cannot be utilised to restiict the gcneial scope of the pro- 
visions ‘in the earlier enactment 

Ashiq Khan v Assistant Custodian General, Eva- 
cuee Property 

Aligarh Muslim IUniyersi% Aot, 1920, w 36(,2) and 36-j?— 
Order of Tnbunal— Student bailed pom taking admiiston 
in University — Suit for setting aside the older — Not main- 
tainable 


The various provisions pf the Aligaih Muslim Uiuveisity 
Act provide complete machinery for redress of the grievance 
of a student Vanous Tnbunms under the -statute piovide 
forum for determination of all disputes between the Univer- 
sity and the students in respect of the lights and liabilities 
created under the provisions of the Act Sub-s. (2) of s. 36 
makes the order of the Tnbunal final and further lays down that 
no suit shall he m any court m respect of the mattter dedded by 
the Tnbunal. By virtue of sub-s. (2) of s. 36-A finaUty attaches 
to the order of Tnbunal of Arbitration in a disciplinary action 
agamst a student and a aval suit to challenge the order of the 
Tnbunal is expressly barred. 

Aligarh Muslim Umvcisitv, Aligarh v Munsif, Koil, 
Aligarh 


Central Ordinance No, XII of 1949 and XX of 1949, ss. $ 
and 6(1X2}— Evacuee property— Automatic vesting of~--Notifi(»< 
tion under s. 6(1) issued at latter stage— Effect of 

S 5 contemplates automatic vesting of the properties of eva- 
cuee in the custodian and under s. 6(2) the Custodian can take 
a^on after the vesting of the evacuee property, not necessarily 
«ter issue of notification. Issue of notification under s. 6(1) is 
'distmct from the vesting of evacuee property under s. 6. The 
effect of delay in the issue of notification is that the claimants 
can raise objection even at a much later stage, 

Ashiq Khan v Assistant Custodian General, Pva 
cuee Property 


CiirU Swvk^Fundamental Rules, r 56— Proviso (tl- Civil 

under, if can be telined as 
forced retirement within the meaning of r. 28(i)(vii) of V P 

Rules of Bunness framed under aL 166(3) of the ConX 

nt “ ^9 require the submission of file to the 

< hief Minister— Forced retirement— Meaning of! ^ ^ 



Superannuation retirement can by no stretch of im^na- 
tion be called as "forced retirement" though it may fall with- 
in the expression “compulsory retirement” used in the termi- 
nology of the service rules Retirements under the proviso 
to F R. 56 and Civil Service Regulation 460 which stand on 
tihe same footing as 'superannuation retilrements inasmuch as 
none of them involves any penal consequences, are also not 
"forced retirements’ within the meaning of item (vii) of sub-r 
(i) of r. 28 of U. P Rules of Business fianned under Art 166(3) 
of the Constitution of India 

Expression "forced retirement” used under r 28(i)(vu) of 
the U P Rules of Business can only mean retirement which is 
forced on a gazetted servant as a measme of punishment 

Held, the mere fact that the decision to retire the respon 
dent was taken at the level of the Irrigation Minister and the 
file was not submitted to the Chief Minister does not invah- 
date the order of retirement passed under proviso to r 56 of the 
Fundamental Rules. 

State of U P v K S Bhatnagar 

Code of Civil Ptooedora, 1908, s 115 and s 6 of the U. P 
Cwil Laws Amendment Act, 37 of 1972 and ConsiituUon of 
India, Art 14 — S 6 of the U P Act 37 of 1972 not ultra vires 
of the Constitution of India — -Not violative of Ait. 14. 

If the Legislature considered that an order of a District Judge 
may not be open to revision before the High Court if the order 
anses out of a suit valued at below a certain amount, it does 
not result m discrimination but can be justified on the doctnne 
of permissible classification as it is based on an intelligible 
differentia which has a rational relation to the object sought to 
be achieved 

S. 6 of the U P Act 37 of 1972 is not violative of Art 14 
of the Constitution. 

Parsidh Narain Pande v Kalap Nath 

Code of Criminal Prooeduve, 1898, s 145—17. P. Zammdari. 
Abolition and Land Reforms Act, 1950, s. 209 — Possession 
of the Receiver enures for the benefit of the real owner— 
Trespasser cannot take that period as his own for the pur- 
poses of limitation. 

The possession of the court or of a Receivei under s 145, 
Cr P C. enures for the benefit of the real owner. If it is 
found that the trespasser was actually in possession on the 
date of the preliminary order, then the effect of the Court’s 
possession thereafter is to effect an interruption in his posses- 
sion The trespasser cannot count the period of possession of 
the Court or the Receiver as his own possession for the pur- 
poses of limitation for a suit foi ejectment or possession 

Aneg Singh v Ram Nath 



1898 , i. 145— Exutence of breach of peace chalUnged— 

Magistrate to record a finding— Proceedings to be dropped if 
no such apprehension. 

Where the existence of the apprehension of the breach of 
peace is challenged and evidence is led, the Magistrate must 
iword a finding one way or the other because the very founda- 
uon of the jurisdiction of a Magistrate in cases under s. 145, 
Cr P C IS based on the existence of a dispute giving rise to 
apprehension of breach of peace As soon as the apprehen- 
sion of breach of peace ceased to exist or if it never existed 
the jurisdicuon of the Magistrate to jMroceed with the case 
ceases and the only order he has to pass is to drop the proceed- 
ing and, to rdease the property in dispute. 

ss 145(5) and 146— Reference to the Civil Court — 

Cancellation of preliminary order subsequently 

The Magistrate, even after the reference has been made, has 
power to proceed under s 145(5), Cr. P. C and to cancel the 
preliminary order if the situation so demands 
Sankatha Singh v Rahmat Ullah 

1898, s 369 — Judgment — Finality of — Principle does not 

apply to tnterim or interlocutory orders 

S 369 only predudes alteration of final judgment and keeps 
intact the power of a court to pass different orders from stage 
to stage in so far as an interim or interlocutory matter is con- 
cerned 

— , 1898, s 423(lXa) — Appeal against acquittal— Acquit- 
tal set aside and case remanded for retrial — Retrial, if means 
*'de novo trial” — Word "retried" — Meaning of 

A retnal as a result of an order of remand, may be from 
the stage of illegabty and not necessary from the beginning. 
The word "retriM” occumng in d (a) is of wide amplitude, 
and gives a discretion to the appellate court either to order 
a de novo tnal, if the exigency of the situation so demands, 
or from the particular stage where the illegality was commi^ 
ted ot serious irregularity matenally prejudidng an accused 
occurred, and it does not fetter the court’s discretion in any 
manner The object is to subserve the ends of justice and how 
that object wiU be achieved, will be dependent upon the pecu- 
Uanty of each case 

The stage from which it should start will invariably be indi- 
cated in the appellate ju^ment itself 

Desh Raj v State 

Constitution of India, Art 226 — Wnt— Practice and procedure — 
New allegations of fact in rejoinder affidavit— Permissibility 
of. 



A new allegation of fact cannot be made in the rejoinder 
affidavit without the permission of the court unless it was in 
reply to some facts disclosed in the counter affidavit If a new 
fact IS allowed to be introduced in the rejoinder affidavit. Opportu- 
nity ought to have been given to the other side to file a further 
counter affidavit in relation to that fact 

State of U. P. V. K. S. Bhatnagar 

Fondamental Rolea, n 56 amended by U. P. Fundamental 
Rules, r. 56 (Amendment and Validation) Act, 1970, Provi- 
so (1) and expl. (i ) — Compulsory retirement under public 
interest — Presumption — Bur^n of proving otherwise lies on 
the servant^Executive instructions — Statutory force of. 

R. 56 of the Fundamental Rules requires that after a Gov> 
emment servant attains the age of 55 he can be retired by the 
appointing authority at any tune on giving him three months’ 
notice or salary in lieu thereof without assigning any reason. 
Such a decision would be taken by the appointing authority 
if It appears to that authority to be in public interest though 
It need not be recited in the order. .Tne rule does not lay 
down that if the appointing authority on the eve of a govern- 
ment servant attaining the age of 55 has once taken decision 
that he may be allowed to continue up to the age of 58 it 
cannot subsequently change its mind and retire him at any 
time before he attains the age of 58 if such retirement appears 
to that authority in public interest. 

Executive instructions issued under explanation (1) can have 
no statutory force in view of Full Bench decision in Iqbal 
Narain v. State. An order of retirement, if challenged, has 
to be looked mto whether or not it is in public interest, with 
an initial presumption that such order is in public inteiest and 
placing the burden on the servant to prove that it is not in 
pubUc interest 

State of U P. V. K. S. Bhatnagar 

Indian Inoome Tax Aot| 1961, s. 56— Dharmajda received under 
custom — Not an income of the assessee 

When it was not disputed that the petitioner received dhar- 
mada under a custom according to which it was obligatory 
upon it to spend the amount so collected on chanty alone and 
he had created a fund for that purpose and had credited to 
that fund the amount so collected, held, that it was not receiv- 
ed by the assessee as its income. 

Thakur Das Shyam Sunder v .\ddditional Commis- 
skmer, Income-tax , 

ladlan B^llvays Establtehment Code, Vol. II, r. 2046(1)— 
Railway servants recruited on or after 1st April, 1938— Age 
of superannuation for. • 
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The railway servants recruited on or after Ist April. 1938 
cannot be equated with their counterparts substantively 
apMinted before that date on a ministerial post either by the 
Indian Railways or by an ex-company or ex-State laHway The 
dividing line between these two classes of servants is the date 
line of 31st Mardi, 1938 for the purple of detenmning then 
age of superannuation. This dividing line has a rational nexus 
with the object sought to be achieved by this classification. 

S. D. Manik v Umon India 

U, P. Excise Act, 1910, ss. 7 and H— Possession of intoxicant 
without licence or permit— Licensee and person actually tn 
possession can be ^osecuted. 

S. 71 of the Act makes it dear that for {lossession of an 
intoxicant without any hcmce or permit not only can the 
licensee be prosecuted but also the actual offender, that is the 
lierson actuuly in possession thereof. 

State V Mahendra 

U, P. Government Semnts Conduct Roles, 1956. r. 29— 
Constitution of India, Art. 311(2)— Police Sub-Inspectoi 
marrying again durifig the life time of his fiist wife — Sub- 
Inspector treated as a corrupt officer — Terminatwn of set- 
xnce — Art 311(2) not attracted. 

Where the dominant intention appears to have been to ter- 
minate the services of ;the appelliant because he was found 
imsuitable to be retained in service , held, that the order does 
not seem to be founded directly or proximately on allegations 
that the appellant married two wives against wvemment Sei- 
vants Conduct Rules The impugned order cannojt be chaiac- 
terised as imposing the punishment of dismissal or removal from 
service. The <wder on its terms is innocuous and does not cast 
any stigma Art 311(2) is therefore not attracted. 

Nepal Singh v State of U. P. ..» 

U, P. Impositiott of Celling on Land Holdings Act, 1960, 
s. 3-d — Child in womb on the date of enforcement of the 
Act — Bom after the commencement of the Act— Cannot be 
taken into account for determining the family. 

The doctrine that a Hindu undivided family comes into 
existence from the date a son is conceived is not of univers^ 
application and cannot be invoked in determining ceiling area 
of the tenure-holder under the Act 

Normally, an unborn child, even if in the womb, k not taken 
or counted as a member of the family. 

State of U. P. V. Dhan Singh .,,i 

XJ. P. Tovn Amas Act, 1914, s. 6-K and Rules, r. 48— 
Elected Chairman of Town Area dismissed employee pom 
Police Force— No evidence that he was debarred from em- 



ployment — No disqualification foi bang chosen at Chair 
man. Town Area 

There seems to be no mannei of doubt that the ianffuage 
used in r 48-C is comprehensive enough to include even such 
candidates who are disqualified under s. 6-F 

The question as to whether the appellant had been dis- 
missed in such a manner that he was not dcsiicd to be te- 
employed elsewhere cannot be made the suliicct-matter of sur- 
mises It has to be proved as a fact that he was a prison who 
had been dismissed with the desue not to be rc-cmplo)cd else- 
where 

Held, that as the nccessaiy ingredients of s 6K of the Ait 
were not pioved the Election Tiibunal toinnutird a inanifcst 
?rror of law in taking the view that the appellant was dis ijnali- 
fied for being elected as Chan man 

Sarfaiaz Ahmed Khan xi Flcition Tiibunal 

U, P. Zamindari Abolition and Land Reforms Act, lOaO, 

6 and 9 — Building site — Vesting of —Wot d “Held” -—jlf ran 
mg of 

Under the terms of this agi cement the land on whuh these 
shops were constructed belonged c'llusivtl) to the p! imtilTs. 
while the shops, constinctcd on th.it land hdoi.i.id to the 
defendant-appellant and that both tin- p.ntns (nild not he 
held to be the lOint oivncis nl iht sliops oi the land Oine 

it IS found that those shops behnn'.id to the di-lcndant then 

site would be deemed to bo sitihd with fhoiu uiiilit s <1 If 
a building is found to belong to a aison the quisiion of its 
being “held” within the meaning ol s •> does not atiH* Otdi 

narily, a budding is held by the same ])eison to whom if be 

longs If. howcvei, it belongs to one jieison but is hi hi In an 
othei the lattci would hold it eithei l>v viiliie <>t an inleiioi 
right gianted to him Iiy the ownei, foi example, as a ti uaut <>i 
he would hold it adveisely aganust tltc ownei In eithri Cise 
the settlement shall not be deemed to be made with hnu with 
in the meaning of s 9 

, 1950, s C(<i)(i) — Expii’sston "Ahadt sites’' includes sites 

coveted by building 

There are no qualllying woids lakne the tvpiession “ahadi 
sites” and as such it would govern both the vat ant sites as well 
as the sites coveied by budding 

Han .Shanker Maluiulia lhatap Bahadur Singh 
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Wirro It is clear that the icopondciit should have HlcJ an 
appeal against the decisions given after icmand becomes final, 
iLi correctneis cannot be disputed subsequently 

Sita Ram Goel v Sukhnandi Dayal 

Ccr“'tl(; Jtlon of India, Art 164 (4)— Appointment of Chief 
Minister— No qualification picscrtbcd — Council of Ministers 
coH lively responsible to Legislative Assembly 

Undei cl. fl) of Art 164, the Chief Minister has to be ap- 
nointed by the Governor and the othei Ministers have to be 
appointed by him on the advice of the Chief Minister. They 
'^il hold office duiing the pleasuie of the Governor. Cl. (I) 
does "ot provide any qualification for the person to be select- 
ed bv the Governof as the Chief Minister or Ministers, but 
c! (P) nakes it essential that the Council of Mtnistcis shall 
cp!I“rti\ ■’I” responsible to the Legislative Assembly of th(' 
State Tk IS the only condition that the Constitution pies- 
''c faes IE this behalf 

Har Sharma Varma v Tnbhuvan Narain Singh, Chief 
i^’f’mster 

— Art. 226 and Miin,cipch -ev Act, 1916, s. riO—Rensnni 

far svpr<'c%sion given in ordei — Reasons must be {’■rrmane to 
and not '^xlraneous or irrelevant to the charges — High Court 
will not look into the sufficiency of reasons 

The reasons stated in the sApersession order must be ger- 
mane to the controver«iv involved in the charge a^d should 
not be extraneous or inelevant to that controver'y If the 
reasons are wholly irrelevant and not germane to the contio- 
versy in the sense that ibey do rot shc-w the inadequacy or 
unsadshicforincss of the explanntton «ubnii*’tcd by the Board 
and l^ad to an inference about the correctness of the charge, 
they shall not be deeTn'’d to be the rea'ons conte"’pbtefl by 
*hts 'ccf'cn Once the reasons bav'c been so stated bv the 
Goyemirie’'t for passing the order of supersession, this Comt 
wdl not look into the sufficiency or otherwise of thorn reasons 
and mil not substitute its own iudvinent for the judgment of 
fhe Govcirment for taking the action 

State of U P. V, Krishna Chandra Gupta 

Conhraot ^efc, 1872, s. 230 (3)— Contact void and unenforce- 
able. 

Where the contract was entered into without complying 
with the ’■equirements of Art 2990) of the Connitution the 
question of ratification could not arise because on the view 
whifh h'l* already been followed such a contract is void and is 
no^ carable of ratification 
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State ot U. P V Murari Lai and Ba others Ltd . 

Hindu Mawfage Act, 1955, 5 10 (I)i(fl) read with Explanation — 

Decree for judicial separation — Deseiiion for two years 

Desertion includes wilful neglect. 

Under s 10())(^) a decree for ludicial separation can be 
granted on the ground that the other party has deseited the 
petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition Accord- 
ing to the Explanation the expression “desertion” with its 
grammatical vaiiation and cognate expression means the deser- 
tion of the petitioner by the other party to the marriage with- 
out reasonable cause and without the consent or against the 
wish of such party and includes the wilful neglect of the peti- 
tioner by the other party to the marriage. 

Where the wife had left her husband’s home in 1947 and 
thereafter consistently refused to return to her husband not- 
withstanding the fact that she had been propeily treated when 
she lived with him and the subsequent marriage of the hus- 
band with another woman had no impact on the wife held 
that the wife had left originally with the object of bringing 
cohabitation to an end and the desertion on her part con- 
tinued throughout without any reasonable cause 

Rchini Kuraari xf Narendra Singh 

Indian ArbitsTdIon Set,, 1940, s W2) — Application under — 
No prayer for sumfnon?n(r the axvard or for dirertwn to 
arhitrator to fie the axvard — Maintamabilily of — Bunginf^ 
the atoard mi record — Methods for 

The awarr^ can be summoned by the Court from the 
arbitrator sun mohr under s }A{2) if by any means the fact of 
maljng of an ?wau1 comes to the Touit’s notice and the making 
of an apnlicetton under s rontnining n prayei for sum- 

moninp* the award is not a rendition precedent or necessirv to 
the exercise of such a power by the Court. The nwe^d may 
be produced before the Court bv the arbitrator also sno motii 
without either any party to the aoreem'^nt making a request or 
without the award being summoned by the Court In cither 
race, Whether the award is filed before the Court on being sum- 
moned on an aophcalion bv a party under s 14^?) or on the 
award being filed by the arbitrator sun mofu or on the award 
being summoned by the Court suo mnfir, the Court must pro- 
ceed to give notice of filing of the award to the parties and art 
under s 17 The Court nnst ness a derrce in terms of the 
award when it sees no cause to remit or set aside the award. 

. 1940 ss, 14r2k 17 and Limitatton Art, iqo8, Art 178 — 

Aphlirabilify of — Axvard filed beyond the statutory period 
of 90 days — Effect of 



IV 


INDEX 


The hmitaiion of ^0 days under Art 178 of the Limitation 
Act, 1908, £oi filing the a%vard is confined only to those 
cases m which the awaid is filed by the arbitratoi at the request 
of a party to the arbitralion agieement after the aibitiatoi oi 
umpire has given notice in writing to the parties of the making 
and signing of the awaid But Ait 178 will not govern an 
award which is filed bv the aibiliator eithei suo motu or on the 
suo moiu direction of the Court in the absence of an application 
under s 14 of the Act 

, iq40 s H(l) 2) and Lunilaiion Act, 3908. Art. 178— 

ij)phcalion for filuid of award in for — 

Starting pomL of — Noti(e under s 14(1 ) — Service of — Mode 
for 

An application under the Arbitration Act, 1940, for filing 
in the Court of an awaid has to he made ivithin 90 days ‘*£ioin 
the date of seuice of the notice of the inalsing of the awaid” 
The signing of the award bv the pal ties and tlieii counsel did 
not amount to notice both under Art 178 of the laimitation 
Act 1908 and also iindei s HH) of the Aibitiation Act. Limi- 
tation under Ait 178 does not start from ihc dale of knowledge 
but from the date of service of the notice of the making of 
awaid Knowledge will not be the terminus a quo The start- 
ing point of limitation will be the date of servue of the noti<e 
in writing The notice iinder s 14(1) is a notice required bv 
the Act to be sensed by the arbitrators oi umpire 

Service must be made pnniarilv in accordance with the mode 
of service agreed to between the parties in then aibitration 
agreement^ and if there be no such provision in the arbitia- 
tion agreement, then in either of the two manners prescribed 
bv s 42 of the Arbitration Act 

District Co-operative Development Federation Ltd . 

Pratapgarh v Ram Samujh Tewari fFB) 

Transfer of Property Aot» 1882, s 60 and Code of Cavil Pro- 
redwe. 1908, O 1, i 9 and O XXXTC. r 1— Right of co^ 
morfgafroj to redeem mortgaged piojrerh^ — iSint for redemp- 
tion — Non-impleading of rcHnortgagors^ when not fatal to 
the suit 

The provisions of O XXXIV r 1, C ? C are subject to 
the provisions contained m O 1, r 9 

Where, the integrity of the mortgage ha\ino broken, a co 
mortgagor wants to redeem his own shire it is uccessarv for him 
to implead the other co-mortgagoi s also liecause in their ab- 
sence his share cannot be determined and without tfic dcteimi- 
nation of his share he cannot be permitted to lodcom the entire 
mortgage In such a case he is entitled to ledecm only to the 
extent of his own share So the defect of tion-]oiiulor of his 
co-moi tgagors m the suit, either as co-plaintiffs or ns pro forma 
defendants, may he fatal lesulting m the dismissal of his suit 
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But wheie the inlegxity oi the mortage is intact and one oi 
ilie co-moiigagois wanU to ledeem the entiie moitgaged pro- 
pel ty, the othci co-moitgagois should be impleaded as pioper 
parties, but then noii-inipicmont is not iatal to the sun All 
the conao\eisial matteis between the inoitgagec and the iiioit- 
gagoi can be eflccLively decided between the paitics who aie be- 
tore the Coiut within the meaning ol O 1, i i) oi the Code ol 
Civil Pioeeduie In such a ease the detect oi non-joindci oi 
othei eo-nioitgagois tv ill not be Iatal 

Ramesh Cliandia v, luisi Rain , Ull 

U. P. Encumbered Estates Act, 1934, ss 23 A and 23-ii— i/ P 
Zamitidayi AbolUion and Land Reform Act, 1950, i 70 
and U P Zamtndan Abolilion and Land Refoims Rulc^^ n 
77 — Judgmeni<Ublo} cannol take away cotnpcnuttion money 
or bonds 

Ss 23'A and 23-B of the 1934 Act icquiics that llie amoiuu 
Ol the bonds on account ot compensation oi lehabihtatioa 
giant leceivcd by the Collcctoi shall be expeudod oi uniiscd 
by the Coliectoi in liqiiidalioii oi the amount oi the seemed 
debt IJndei s 23-B ol the 1931: Act the bonds aic icceivcd 
by tlic Collcctoi in puisuauce oi the xequisition uudci s 23-A 
oi the 1934 Act Ihe absence of the seivicc of a icquisnion 
cannot conlei a right ou the ]udgmeiit-debtoi to take aw'ay the 
compensation money oi bonds 

Held that the Boaid of Revenue lightly gave diiecUoiis to 
the Compensation Ollicei to hand ovei the bonds icpoited to 
be icmaining wiili him loi the licjiudation oi debts to sccuic 
Lompliaiicc with the jnovisioiis oL ihc statute and pcilunnautc 
oi siatuloiy duty by iiie Collcctoi as well as the ConipciisaUcm 
Oliicci ana the appellants wcic not outUlcd to icccivc the 
bonds without satisljing the clcciec 

Azmat Azim Kliau v Boaid oi Revenue, U P. 338 

U. P. Municipalities Act, 1930, ss lO-J and 
Boaid — SupcisrMon o), duinig ils vxlvndad turn 

Theie is nothing lu tlie language ol s, 30 ot the Act which 
dcbais the Goveinment liom taking action against a Boatd alter 
Its tenns has been extended undex the pioviso to s 10-A (1) 

Tcim exiended dining Ike ptndvtuy of pioceedings 

undn s 30 — Delay in parsing final oiden — Inference pom 

Unclci the circumstances oC (he piesent case li no final 
Older unclci s 30 could be passed lot about 4 months it (an- 
nul be lufeiicd lueicly horn this delay in Ihc absence oi any 
time-lunu prcscubcd by law fot clis])osal ol such cases like tin' 
ume-liniit Ii\ed by s 1S0(3) oJ the Ack Unit the piocecclings 
had been chopped and the default, il any, ol tlic Boaid had 
been condoned by the Goveinment. 
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S 30— Words and Phrases— Expression ''wilful default** — 

Mi^amng of 

in context of s SO oi the Act tlie expiession "w^liul d^.£auK* 
means a lailure to perform duty ai*siiig out of the iJoaiu s lack 
of wiilingues^s Oi its aisiiicuriaaou to pexfoim that duly and 
such faiiuie aiiould not be the result simply oi any acuuent, m- 
adverti^acc, catciessness oi ixegiigencfe 

btate oi V P V Krishna Chandra Gupta 
U. P, Zamiudari Abolicloui kaH iaand Jtleiorms Act| s 

Z0—l7itroduction of — ^imcndinent, of s 209 in 1962 — jSJoI 
netiospective — Suit zmtuuicd before the amendment— ^tutc 
Government not a 7ieces!>aiy pa^ty 

Thr amenamg Act no 21 oi 1962 Joes not make the aaiend- 
ment ictrosp.xtive eithci expressly or by necessaiy intend- 
ment The State Government is not a necessary paity to die 
suits under s 209 of the Act instituted prior to tin date on 
which the amendments ca^ae mto ioite and which weie pend- 
ing ana such a suit cou^d not oc dismissed foi POii-unplcaa- 
ment oi lae State Goveinnient 

Smt Munia v Bocud of lie venue, U l\ 

, 1950* s 39(i)(c; — assets of a Mahal — Detuuuna- 

nation — ^ SayaiP * — 6 3(26). 

The Sayar income duniig ten agiicultUij^al ycais immediiatc- 
ly preceding the date of testing should be taken iiiio coasitioi- 
ation m determining the gross assets under s. 39 of the At t 

The mcouie derived by the iandloid from persons ivhn have 
been gi\en licences to cut and remove Poola grass from ioicst 
would be Sa)ar 

1950, s 39(i)(e) — Computation of average annual in- 
come from forest 

The two clauses in s 39(1) (e) are independent methods of 
finding out the average annual income from foiest. The Com- 
pensation Oftcer cannot adopt either of the two clauses. He 
has to refer to both the clauses The Compensation Olhcer is 
to compute the average income by taking recourse to both the 
methods The second clause which speaks of appraisement of 
the annual yield will be done inter aha by taking into consi- 
deration the number and age of trees, the area of cultivation 
and produce. 

Ganga Devi v. State of U. P. 

1950, ss 171, 174 and 175 and Hindu Succession Act, 

1956, ss 25 and 27— Bhumidhan and sirdari land— Success 
Sion — Ss 24 and 27 of the Hindu Succession Act, 1956 not 
applicable to inheritance under the Tenancy Act, 



1N0£X 


The law of succession contained in the U. P. Zamindari Aboli- 
on and Land Reforms Act cannot be altered or changed m 
le statute itself When the Legislature laid down a parti- 
ular Ime of succession and did not provide for the exclusion 
if any one in that line on any giound then it is not permis- 
ible to engraft exceptions or exclusions on the ground of 
quity, justice and good consaence. Rules of equity, justice 
ind good consaence are applicable when the matter is not gov- 
■med by the statutory provisions. 

The provisions of ss 25 and 27 of Hindu Succession Act 
pply only to succession undhr that Act and not to succession 
inder other enactments. 

Jamuna Dass v. Board of Revenue . , 
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Constitution of India, Art 226 

Court Fees Act, 1870, $5 

Criminal Procedure Code, 1898, s 145 . 

Factories Act, 1940, ss 12, 92 and Rules, r 18 
Motor Vehicles Act, 1939, ss 47 and 57 . 

Oaths Act, 1969, s 3(2) 

Prevention of Food Adulteration Act, 1954, s. 20 
Transfer of Property Act, 1882, ss 54, 58 and 58(c) 

(Local) 

Rules of Court, 1952 (Allahabad High Court), Chap VIII> r 5 

U. P Consolidation of Holdings Act, 1953, s 12-C (as it stood 
before the amendment of the Act) 

U P. Disciplinary Proceedings (Administrative Tribunal) Rules, 
1947, r. 4(2) 

U P High Court (Abolition of Letters Patent Appeals) Ordin- 
ance, 1972, Ordinance no. 12 of 1972 and U P. Act no, S3 
of 1972, ss 3 and 4 

U P Tenancy (Amendment) Act. 1947 s 27(I)(c) 

U P Zamindari Abolition and Land Reforms Act, 1930, $ 20(5) 

1950, ss 157(2) and 176 

, 1950, s. 171 (as amended in 1933) 

Constitution of India^ Art 226 — 7««e of mandamus fo the Tax- 
ing Officer — Reference to the Taxing Judge 
A mandamus can be issued to the Taxing ^Officer under Art. 
226 of the Constitution compelling him to examine the case and 
form an opinion as the importance of tlic question and then 
refer to the Taxing Judge in the event of his finding that the 

J uestion was one of general importance even though the Taxing 
Wficer himself had decided the question on merits. 

Coui^ Fees Act, 1870, s 5 — Jurisdiction of Taxing Officer — 
Opinion as to importance of the question — Mandatory duty 
to refer to the Taxing Judge. 

The Taxing Officer while exercising his jurisdiction under 
s 5 of the Court Fees Act is under a mandatory duty to form 
an opinion as to the importance of the question when invited 
to do so within a reasonable time even after he had rendered 
his own decision on the merits of the question and then refer 
the same for fanal decision of the Taxing Judge, if the question * 
is found to be of general importance 
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s 5 — Qiiestion of general importance ts to be decided 

by the Taxing Officer^Higfi Court can quash his decision 
by a writ of certiorari 

It IS for the Taxing OfScer to decide judicially whether the 
question is one of general importance and the High Court can 
quash the decision by a writ of certiorari in the exercise of its 
jurisdiction under Art 226 of the Constitution if it were found 
that the duty cast on him to form an opinion was not perform- 
ed judicially. The expression “When the question is in his 
opinion of general importance*' occurring m s 5 does not leave 
any discretion with the Taxing Officer but imposes a duty on 
him to examine^ m each case before him whether the question 
was of general importance^ more so, when invited to do so by 
the party affected 


Gindori Bibi v Taxing Officer (F. B) 

Criminal Procedure Code, 1898, ^ 145 and Oaths Act, 1969, 
s 3(2) — Case under s 145 of the former Act — Affidavit to be 
sworn before the Magistrate ceased of the case 


Affidavit in a case under s 145, Cr P C has to be sworn 
before the Magistrate who is ceased of the case and not before 
any Magistrate or any other officer not ceased of the case un- 
mss a notification is issued by the High Court or by the State 
Government as laid down under s 3(2) of the Oaths Act. 


oingn V uaaan oingn 


Factories iot, 1940, ss 12, 92 and r 18 — Scheme for disposal 
Of wastes submitted by Factory to Effluent Board-Factory's 
failure to carry out amendments suggested by the Board— 
Conviction under s 92— Proper 


of Board «nder sub-r. 11 

eLtiBT arrangements which the 

5 «s wastes and e®uents 

aiso carries vath it an implied power to reject the arrancement 
and to issue directions for the making of olher speeX Scre 
mem which in the opinion of the Effluent Board would be effS- 


ed Sfh hf ®^®“ent Board are not compU- 

4nis£blJunde?rS o?*th?Act^^ 

State of U. P V Kamla Prasad 

appl,cu.0„ “f 



The law does not contemplate the creation of vacancies or fill- 
ing up of these vacancies by specific applications for a particular 
vacancy At every moment of time when applications are to be 
considered for grant of permit the authority has to take into con- 
sideration the existing vacancies It is immatenal when the 
application had been made The Regional Transport Autho- 
rity could not grant permit without considering all the applica- 
tions that were pending consideration on relevant date Held, 
that the applications had not become infructuous or virtually dis- 
posed of after the twelve vacancies had been filled up by displaced 
operators and that the applications could be considered only for 
the two remaining vacancies out of the earlier twelve vacancies 
and not for the vacancies that came into existence by the raising 
of strength subsequently, 

Hafiz Jan Mohammad v. State Transport 

Prevention of Food Adulteration Actt 1954, s. 20— Punishment 
under s, 7/16 of the Act — Foodstuff found coloured with a 
coal-tar dye — Sanction for prosecution accorded by District 
Medical Officer of Health simply by putting the signature — 
Without applying his mind — Sanction illegal^Conviction to 
be set aside 

Where the sanctioning authority did not apply its mind to 
the case at all and its signature for sanction was a puiely mecha- 
nical act, held, that there was no valid consent as required by 
law and the prosecution of the applicant was unauthorised 
Chunni Lai v State 

Rules of Court, 1952 (Allahabad High Court), Cinp. VIIl, r 
5 — Writ petition dismissed m default — Application for res- 
toration also dismissed — The dismissal of writ petition in 
default is ^Judgment* hence appealable 

The order of dismissal of a writ petition is a judgment with- 
in the meaning of that word as used in the I.elters Patent and 
r, 5 of Chap VIII of the Rules of Court, and as such appeab 
able If the order is of such a nature that the rights or claims 
of any of the parties are finally denied, the order or decision 
in question would be a judgment, 

Kashi Nath Dikshit v Union of India 

Transfer of Property Act, 1882, ss 54 and r)^c)~Morfgagr with 
conditional sale and sale with a condition of repurchase— 
Determination of real character of transaction — Prior rela- 
tionship of debtor and creditor not cructaL 

The guiding principles in determining the real character of 
a transaction appear to be that if the words are plain and un- 
ambiguous they must be given their true real effect in the 
lip^ht of the attending ciraimstances but ihe phraseolocry em- 
ployed is not always decisive In a mortgage with conditional 
sale a relationship of debtor and creditor is created under the 
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transaction and for the debt a charge is created on the property 
conveyed but m a sale with an agreement to reconvey neither 
a relationship of debtor and creditor is created noi is price 
charged upon the property conveyed The real distinction 
between the two transactions is the relationship of debtor and 
creditor the transfer being a security for the debt The existence 
of a prior relationship of debtor and creditor is not crucial un- 
less It is continued by the transaction under consideration, 

ss 54 and 58 — Reconveyance of property) within a stipu- 
lated penodr-^lndicatvoe of mortgage 

If the condition as to reconveyance imposes an obligation 
on the transferor to get the property reconveyed within a stipu- 
lated period, it is indicative of a mortgage but that would not 
be the case where no such obligation is cast 

J)oti Prasad Gupta v Hira Lai 

0. P. Consolidation of Hcldinds Act, 195^, s 12-C> as it stood 
before the amendment of the Act-^Appellate order under 
s I2-C in partition proceedings after the coming into fora 
of the Amending Act no 8 of 1963 — llevisio^t lies against 
such order under s 48 of the amended Act-^cope of sub- 
ss (I) and (2) of s 47 of the Amending Act 

S 47(1) of the Amending Act 8 of 1963 was not applicable 
to contemplated proceeding in revision to be instituted after 
coming into force of the Amending Act Thus the conditions 
mentioned in sub-s (2) of s 47, namely that “all other work, to 
which^ the provisions of sub-s (1) do not apply” arc fulfilled 
\ instituted after the coming into force 

of the Amending Act would be governed bv sub s (2) because 
to such a revision the provisions of sub-s (1) were not applic- 
able, Hence proceedings m revision under s 48 of the Art 
would well be within the purview of the phrase “all other work” 
occumng in sub-s (2) of s, 47, Such a revision would be gov- 
emed by the Amended Act ^ 


Held, that where the Settlement Officer passed the appellate 
T«ne, 1964, after coming into force of the Amend- 
® appellants was maintainable and 

the Amended^ conducted and concluded in accordance with 


Han Shankar v Ram Shankcr 

IW7 (Administrative Tribnnan Roles, 

for enquiry by Tnbunal^When to be made ^ 

“ Government servant he 
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at that stage If once, the officer elects that the charges be en- 
quired into by tile authority under the Civil Service (Classifi- 
cation, Control and Appeals) Rules, the stage for his exercising 
the opuon in favour ot the Tribunal is past and the officer no 
longer possesses the discretion to have the case referred to the 
TriDunal. 

State of U P. t/ Ram Krishna . . . 401 

U. P. High Court (Abolition of Letters Patent Appeals) Ordin* 
ance^ I97ij {Ordinance no 12 of 1972) and V P, Act no 33 
of 1972, w 3 and 4 — Writ petitions filed before the commence- 
ment of Ordinance and Act — No special appeals in revenue 
and consolidation matters — Special appeals already pending 
on the date the Ordinance and Act came into force — Com- 
petenL 

Except for special appeals pending on the I7th August, 

1972, all special appeals arising out of revenue suits or consoli- 
dation proceedings, whether the right to file the special appeal 
had become vested or not in parties, have been abolished by 

K 4. 

Laxmi Prasad v Shiv Pal 338 

U, P. Zamindari Abolition and Land Reforms Actr 1930, s. 

20(6) — Interpretation of the phase **entitted to regain posses- 
sion thereof' m s 20(6)(u) — Whether the word ^'thereof* 
refers to land to which first putt of s, 20(6)(i) applies or to 
land referred to in s 27(1) (c) of the U. P Tenancy {Amend- 
ment) Act, 1947. 

The word “thereof' in the second part of s. 20(6) (i) refers 
to that very land which falls within the purview of its first part 
and no adhivasi rights were intended to be granted either under 
the first part or under the second part of s 20(6) of the Act in 
respect of a land held by a sub-tenant referred to in the proviso 
to sub-s» (3) of s 27 of the Act of 1947. 

Bhagwati Singh v. Board of Revenue ... J78 

, 1950, ss. 157(2) and 176 — Lessee becoming an ajiaml — 

Entitled to move an application under s 157(2). 

S. 176 and s 178 apply to entirely different set of circums- 
tances They deal with a case where the suit is filed by a 
bhumidhar or sirdar for partition, i e, for the separation of his 
own share while s 157(2) deals with the separation of the share 
of the lessor at the instance of the lessee asami or any tenure- 
holder. S 157(2) contemplates only an application for separa- 
tion of the lessor's share without necessitating a partition suit. 

The right conferred by s. 157(2) is an independent right con- 
ferred by the Legislature to meet the exigencies of speoal set 



of circumstances and consequently the lessee who has become 
an asami under s 133(6) is entitled to make an application 
under sub-s (2) of s 167 

Gaiiga Devi v Jiwa Ram 

> 1950, s 171 (as amended in 1953 ) — Effective from Isf 

July, 1952 

With the exception of ss 37, 38 and 60 of the Amending 
Act ail other sections thereof were directed to come into force 
honi 1st Jul}, 1952, that is to say, they were cxpiessly given 
retrospective effect The addition of sister's son as an heir by 
s 3^ of the Amending Act XVI of 1953 was directed to take 
elfec. from 1st July, 1952 

Suit Dhanao v Jagarnatli Singh 
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Code of Criminal Proceduie, 1898, s 439-Jlemswn filed'Airectly 
tn the High CouH — Piopnety of, 

ei practice of normally rejecting reyisiontl 

nlcd directly in High Courts is bounded on sound and salu* 
tary priMiplcs but, will not take away the statutory power of 
a High Court under s 439 of die Code of Criminal Procedure, 
to interlere in speaal cases or m cases where there has been 
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gra\e miscarriage of justice or wheie patent illegalities- exist 
on the face of the record. The practice though long and 
fairly uniform cannot by period for which it has prevailed 
acquire the status of a statutory limitation on s 439 of the 
Code of Cnminal Procedure 

1898, ss 242 and 537 — Omission on the part of the 
Magistrate to ask accused why he should not be convicted — 
Omission curable midei s 537 

* If all the material facts are stated by the Magistrate to an 
accused and the accused pleads that he has committed the 
oftence, the mere omission to ask him to show cause why he 
should not be convicted, will at best amount to an irregula- 
rity, and if no prejudice has been occasioned, such an irre 
gulanty can be cured under s 537 of the Code of Criminal 
Procedure 


luzfo, j — jxe quire rncnis oj — mandatory — JJiy 

regard of, vitiates tnalStatements of several accused lecord 
ed as pint statement of all of them—P)ovtswns of s 243 held 
violated 

The requirements of s 243 of the Code aie mandatory in 
eh^acter and a violatKm oi these provisions \ituies the tiial 
and renders the conviction legally invalid 

The provisions of s 243 say that the admission shall be 
lecorded as nearly as possible in the words used b\” an 
can only be possible if the statement of each 
individual accused is recorded separately The recordine ol 
their stat^nts as a ;jomt statement of them all is dome vio- 
lence to the language of the section ^ 

Ishwar Chand v State of U P 

CoMtttuthm of Inffla, Arts 5 , 7 9, 10 and U-Gilimislnp 
Act, 1955, s 9, Foreigners Act, 1946, ^ 9 and Foieimeis (iL 

9 of the Citizenship Act Authonty under section 

para thrForag^erWlnter^fntrn'!i^* a foreigner undei 
to Stan with, that hf^s a establishes. 

-«t and demotion can o«^ ^pW^t 
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inmation of lus nationality as a loiciguci iindei section 9 ol 
the Citizenship Act 

Asfaque Husain v State of U F 438 

A'lt 309— Financial Hand-book, Vol 11, Ft II and 

Fundamental Rules, i Z6{d) — Temporary posts held by 
officers of Sales Tax and Panchayat Ra] Departments — 

Order conferring substantive capacity JO} (t)lain purpose — 

Effect 

The substantive capacity confened on the ofhceis holding 
temporary posts in the Sales Tax Depaitment as well as in the 
Panchayat Raj Department was loi a specific puiposc ic 
counting leave for increment purpose, and loi no othei pur- 
pose That order did not con\eit the appoimmcnts ol the 
temporary government seivants in those depaitinents eitlici 
into permanent appointments oi into tcmpoiaiy appointments 
IS substantive capacity in permanent posts 

— , Art, 309 — Rules pameci thereunder — Tcmpoiaiy ap- 

pointed goverjimeni seivnnt holding a peimanent post — J\ot 
a permanent government seivant 

A temporary government seivant does not become a })er- 
manent government servant unless he gets that capacity eithti 
under some rule oi he is declaied oi appointed by the gov- 
ernment as a peimanent govcinuieiit scuaiit Ihcrc wav no 
rule under which respondent could be considered as having 
been appointed either permanently oi in a siibsianlivc capa- 
aty to permanent posts All along the\ contimiccl lo be 
temporary government seivants whcthei posts lield by them 
were temporary posts oi permanent j^osts 

Director Panchayat Raj and State oi V V v Babu Singh 
Gaur, Jugal Kishoie Bhalt and Moiadhwa) Clhaulian , 411 

Hindu Marriage Act, 195^ s of innsdution 

raised — Expense to the netdy s[^use- -Han he allowed 

Couits disaetion 

Even where a ciucstion ol luiiscluiion has been laiscd the 
court has, beloie deciding that question, powei lo grant relict 
undei s 24 of the Hindu Maniage Act provided that, on the 
averments made in the pcuiion, the petition is mamlaiiuible 
and the court, pyuria juae, has jiuisdutiou to cnteitain it 
Though the couit has this powei, it h«is disc ic-l ion under s 24 
to postpone the consideratum ol relief under s 24 till the 
ciiiestion ol ]urisdKtion is decided It would, howevei, l>e 
dcsnable to allow expenses to the needy spouse to light out 
the issue of jurisdiction also, even whcie the c^oiut thinks 
that the ciuestion ol pendente hte maintenance should be decid- 
ed after the issue of jurisdiction lias lieen decided, 



INDEX 


> 1955, s 24 and Code of Civil Ptocedutc, 1908, s 115 — 

Revision arising out of f^oceedings undei the fanner Act — 
It IS a poceedtng under the Hindu Maniage Act — Cowl’s 
jurisdiction to allow expense cjf revision 

Relief ua^ i. 24 of the Hindu Marriage Act can be grant- 
ed in a revision against an order passed in a proceeding undei 
the Act The words "in any proceeding undei this Act” have 
been used in a wider sense to include all piocecdmgs ausmg 
out of orders passed in petition filed undei the Hindu Mai- 
raige Act Relief can be granted on an applitation undei i 24 
even in a revision filed undei s 115, C F C 

Sorendra Kumar Asthana v Smt Kamlesh Asthana 

Indian Jbbitntor let, l^,—-P)Oceedings befote Arbuiam— 
Technical ruhes of evidence, ptocedure and pleadings — 
Applicability c7/~Ex parte pwceedings—Request fo) ad- 
journment— Refusal of— Grounds fo\ 

An Arbitrator is not bound by the technical uiles of evid- 
ence, procedure and pleadings He has howevci, to abide b\ 
the fundamental pnnaples ot natural justice and must act in a 
manner that will subserve the inteicst of justice It is the 
duty of the Arbiteator to inform a paity that he intends to pio- 
ceed with the reference at a specified time and plate If such 

^ appear, the Aibitiatoi 

would be at liberty to proceed ex pat te against him 

The granting of an adjournment to a party is within the 
Ascreuon of an Arbitrator The disaetiok should howem 
te exercised in a reasonable manner upon proper material and 
Mter considenng a party’s conduct m the^ case Tht aSi 
trator shoidd consider whether the paity concerned hL 

S' f Wi^at IS sufficmnt 

raw Circumstances of each 

diStenS^SThif^art^'* ^ of due 

r«a. ® Chablam v Union of India, New Delhi 

Indiut JMedteine Aot, 1939, s B9(4)—Aywveda o-iadujji,^ , 
tered as medical practitioneis— Authorised to Wn 

y worA^rte o4r prohibiting ZZ fs bad'' 

has no power to conttavem* Goveuiment 

fflfdcr passed by the Civil Sureeon^ mipugned 

ot 4e frLm, oona.J'd ml 
InillaM ^ Chauhan , 

iS/d'' “I P«^ 

«4 do no, „„ ogem‘L%rf‘[£^^ 
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Ishwar Cliaiid </, State ol U P 

Indian Stamp Act, 1899, v 2(16)(^) and Ju 35(b) of Sch IB 
of U P Stamf) {Sccotid An\cndmeut) Acl 19‘)8 
The bid-sheet as such cannot be treated as lease of the tolls, 
gs no concluded enfoirceable contract between the parties emer- 
ged by mere signing the bid-sheet, It cannot also be treated 
as an agTeement to let out the tolls, inasmuch as it does not 
evidence any such enforceable contract. There is no attestation 
of this document by a witness. It would as such not answer 
the description of a '"bond** It also does not appear that it 
is “an instrument** as defined in s. 2(14) of the Act. It is also 
not “a conveyance** for no movable or immovable property has 
been transferred by die bid-sheet The document as such is 
not chargeable to auty under the Act 

Trilok Cliand xj Chief Coiilrollmg Revenue 
Authoiity (F B ) 

Rule of Practice — Deviation fiom 

A rule of piactue is a lule ol guidance and not a lulc ol 
law and the High Couit can deviate iiom the lule ol piactico 
in Older to subseivc tlie ends ol jusLice 

Ishwai Cliand v StaU ol U P 

Specific Relief Act, 196‘k s 0(3), (1) and Code ol Civil P)o- 
ceduic, 1908, s ^7 — ll)J>eal — D**()ee passed under s b — 
Execution of — Objerlion aoainsi — Vo appeal lay af^aiust 
the ode) passed undo s 17 - Rnurd\^ hyi wav of legula) 
Slat if open 

In viei\ ol iJu pioMsions (()nt<inu‘(i in subs u?) of s () of 
the Specific Relief Att 1 96*}, no app<*al shall he fioui an oidci 
or deciec passed in suit insiituled undei that section citluT on 
the legiilai side oi on the exedilion side 

A icgulai suit to (halUngi ilu oidei passed undci s 47, 

L P C in execution ol die dcciee passed under s, (> ot the 
Specific Relief \(i uould not he bailed "fo that extent the 
piovisions of the gcucjal law conLuned in s i7(l) shall be 
deemed to lunc been o\eiiidden In s|xjcu 1 law, contained iu 
sub-s (4) ol s () of the Specifu Rehel Vet 

Code ol Civil Proccduic, 1908 s and Phiasc^: 

'nnfj ’V////*’ -Meaning of -Spenfu Relief Jet, 

1963. s 6(4) / ^ 

The words “not l)v a scpaiale smt** lefer to a suit of the 
nature m which the decice undex execution itself has been 
passed. They clo not lefei to a suit of a different nature 
which IS permitted by sub-s (4) ol s 6 of the Specific Relief 


Jamaluddin v Asiniullali .. ... 

Tax Act, 

s S(2‘A)—NottficaHnn dated 16//z F&htnar^, 1965--<7<Jn4<>ns- 
ed milk not iaxable undei Ilia Ceniuil ^al<-s Tax Acl. 
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Turnovei of the iale of condcnied milk is comple(el) exempt 
under s 4(<i) of the U P, Sales Tax Act hom payment of salci 
tax and as such the dealei is not liable to pay Ceiitial Sales 
Tax ivith regaid to if as prpi|dc(l undei s 8 of the Cienffai 
Sales Tax Act, 

Jn^o^an Products Ltd. u. Commissxpncr of Sales Tajf (F B.) . , 

y, f, (Oletnporavy) Control of Bent and Eviction Act, 1947. 
Ptrectian ^ven by Commissioner in 1946 for presentation of 
revisions to the Additional District Magistrate (jfudieiafy-^ 
Such presentation valid. 

Since the Rent Control Act did not dither by itself or rules 
framed thereunder, lay down the precise procedure in regard to 
the presentation of revision, the Cominissioner who was the 
auth^ty entitled to entertain and decide the revisions was 
within his right to prescribe the procedure in respect of the 
presentation of revisions The direction given by tlie Com- 
missioner m 1946 with regaid to the presentation of levisions 
was valid and enforceable 


Though the Commissionci had no juiisdiction to hcai and 
decide the revisions under the Rent Control Vet lu ]Q4(», the 
Commissionei could lay down its piacUte and piocedurc and 
such procedure also governed subsequent juiisdiction confet- 
red upon him If the Commissioner had indicated the mamiei 
and place of piesentatioii of the levisions to it, that pioccdnio 

‘‘PP^y to *e revisional juiisdiction confenod 
upon the Commissioner afterwaids 

F C Pasricha v State of U P 

U. P. Tenancy (Amendment) Act, 1947, ( 27(S) h,omso-i 
Person drrlated to be sub-tenant— Holds the land fnm wat 
to yc'CiT ■' 


irei majonty—Hm Swarup, J rant, a) A person declaicd 
}t ^ s“h-tenant under the proviso to subs s 27 of the 

war to^"”" (Amendment) Act, 1947. holdi the land from 


App m d No Land Refomis Rules. 19')2. 

jJ , Zoin)— Amendments to si no 2')i'ifr hv no/id/n 

’-SsrSw 

The amendments introduced to si no nr tu,, ,i. i 

» a. “"«P<«vc m opcaalK,.. 

r, „ ” H'*"™ Wt (FBI 

■tri ^ Ini, a. 

file a suit for evicUon n? rlF , to 

j r eviction o,f tenant— Application undei s. 
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21 of New Act 13 of 1972 — Ejecimcnl without payment 
of compemaiton — ProviMns ?iot chs^iminaLoyy 

111 enacting & 43(2)(n) the intention oi Legislature appears 
to be that wneie permission has been obtained undei s. 3 of 
the old Act on any ground specified in sub-s (1) or sub-s (2) 
of s 21 and has become final and suit for eviction of tenant 
has not been instituted, the landlord should be allowed to avail 
of the simple procedure pi escribed under the new Act for evic- 
tion of the tenant unfettered by any condition and without 
being called upon to pay any compensation to the tenant. 
Persons falling under s 43(2)(rr) who have obtained permis- 
sion foi eviction under the old Act, could legitimately be 
clas.sified as separate group distinct fioui ihosi* who obtained 
an ord^r for eviction of the tenant under s 21 of the 1072 Act 
No distinction has been made m the impugned piovision 
between persons falling in the same class 

Sital Das v. State of U P 


7 H.C. (ILR)^1974--2 
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The Regulations aie meant to be obseivcd and followed and 
then bleach by any Authoiity of the University in taking a 
decision will make that decision invalid in the same way as 
a decision made in bieach of the ptovisions of the Act, the 
Statutes and the OicUnanccs 

The Regulations have the same foice as the provisions of 
the Act, the Statutes and the Oidinanccs ol the Aligarh Mus- 
lim University 
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Industrial Disputes Act, 1047, ^ z-A— Individual disfmie lelai- 
ing to wmkmart — Jndnslual dispute — S 2'A — Vahditv of 
Conferment oi legislative powti \uth lespca of mchistnal 
disputes included the power to legislate on individual disputes 
S 2'A was within the legislative competence of Pailiament 
Har Naiaiii Ashok Kumai v State of U P 
Kanpur and Meerut Universities Act, 

,of College — Teimmaiion of ieachefs sewices — Acts as a 
staLutoiy body 

Held, that the management of two colleges concerned acts 
as statiitoxy body oi statutoiy functionaiy when it takes action 
to terminate the seivices of a teacher 

, 1%6 — Te'immalton of service of teachei by Manage- 

ment of College — Violation of statutoiy reqnnemcnh — Entitl- 
ed to an tnjU7iciwn or a declaiation from Civil Court 
Held, that the teacher will be entitled to an apj)iopnatc in- 
junction and a declaration horn a Civil Court that the action 
taken against him in terminating his seivices by the manage- 
ment %vas in violation of the statutoiy provision of MeeiiU 
University Act and Statutes and that he was entitled to be le- 
instated in service 

Vaish College (Society\ Shainli v Lakshmi Narain 
(F.B) 

Mohammedan Law— Mutwalli m good health — Appoinlmeni 
of his successor to be. effective after his death — Validity of 

Appointment of a successor by a mulwalli in good health 
which would be efiFective after the death of the mutwalh does 
fall within the permissible limits of the Mohammedan Law 
Held, that the nomination of a successoi by a mutwalh can be 
made even in good health, to take effect on death 

By nomination a mutwalh only proposes or selects his suc- 
cessor to exercise Ins duties as mutwalh on his death He 
does not part with or delegate his functions as mutwalh during 
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Rural Development (Requisitioning of Land) Act, 1948, s. 
2(2)(iv) — Requisition of land for mshuctwnal faims — Covered 
by public purpose — Valid 

Instructional farms for the purpose of development of agii- 
cuitune would be covered by tlie definition of public pin pose, 
and consequently requisition of the land for the establishment 
of demonstrational and instructional agricultural faim for tlic 
purpose of the village agricultural school would be requisitioned 
for :i public purpose The requisition of land for agricultural 
fann will, therefore, be valid 

5 2(2)(h)~Agn£ultwe will not include pisciculture — 
The meaning of the agriculture used m the Act cannot include 
wthin its ambit the teim piscicultuic 
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The defxmUon of the land uk hiding tank doe>J not speak 
about the puipose the tank has to be utilised, and hence the 
definition of the land as induduig tank cannot lead to the 
conclusion that agiiailtme includes pisauilture 
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tant Collector, Roorkee 
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ment cannot vest it in Municipal Board — R 115-C inapplic- 
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If the land is coveied by the provisions of cl (c) of sub-s (1) 
of s. 2 of tlie Act the Act will not apfdy to such laud in tlie 
absence of a notification under s 1(3) of the Aa Sucli land 
Will not vest in the State Govenunent and the latter sviU have 
no power to vest it m the Municipal Board under s 117-A ol 
the Act For the same reason r 116-C of the U. P Zamlndari 
Abolition and Land Reforms Rules svill also not apply to such 
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Held, that the notification under s. 117-A of the Act and the 
Older of the Tahsildar issued under i 115-G of the If P 
Zaraindan Abolition Rules svere invalid 
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An offence under s 25 of the Aims Act will be nombaildblc 
if It IS in relation to a fire arm but if it is m lelatioii to any 
amij other than fire arm, the offence would be bailable As such 
private person had no right to apprehend the accused Sec 20 
of the Arms Act is inapplicable to the facts of the case , 

Abdul Habib v State 

Code of Civil Procedure, 1908, O r 103 and LtmitaUon 
Act, 19b3, Art undei O 21, f 103 filed within one 

year from final older of High Court in revisipn^Suit with 
m limitation ^ i 

Where a revision applicaUon|^against an order passed by the 
execution court on 24th October/ 1964 had been admitteif and 
was finally decided after hearing both the par‘ties ori^Srd Ma), 
1967 held, that the period of limitation for a suit, under O* 21 
r 103, CPC, must ,be d^^ne^ 19 have started running Iron 1 
the date the revision application ivas decided and a suit filed' 
within one year as provided by^ Art 98 of the LamStation Act 
would be Within time » 

Gk>pal Lai v Rani, Karan Singh 

> 1908, O 33 and O 11 , r 12 — Proceedings •f 01 paupeit^ 

ism — Discovery of documents — Can be ordered 

The provisions of r 12jof>QilJ |r|jl(ating to, disfoven ol 
documents apply to pioceedmgSj^^j^der p 33 ^ ' 

There is no rea^n holjl* if 'costs couljd tie saved, that it 
IS not salutary to tesort to thd procedure ’bt msoovery of docu** 
ments in proceedings under O. 33 ^ hr » 

, 1908, 0 11 , r 21-— Ordei fo) discoveiy of documenls^ 

Opposite-party bound to make an affidavit of documents 

Produef^ton of documents for iri^f^tctiop 

When the court makes an order for discovery ^midqMhc 
rule, the opposite-party is fiound to make .an aflSdavit of docu- 
ments and on his failure; he Vill be siib^ect^'to the penalties 
specified m r 21 of O 11 ^ 

After he has disclc/secf ‘{fie cioJifimeiit^^ by the affidavit he’ 
may be required to produce W inspection siti^chtof the docu 
tuents as he is m possession of and as are relevant 


^ rtsecvuni maugn inad- 

missible in evidence— Di^icoveiy to be ordbred 

The documents 'sougiit' to l^l%isroveied need not be adhiis 
enquiry oi proceedings It is siiffi 
aent if tl^ documents^wouM relevant for the DUirLe o( 
tlmowing light on the matter coiuroYers\ Every do^ment 
which throw «iyaight.oa dip easels a domSnt relS 
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, 1908, s 115 — fDiscoveyy oj docuinenU — Jumdiclion — 

Oid<^r not vitiated by error of lain 

Held, that the trial court had jurisdiction to pass the ordci 
for discovery Held that such an order is not vitiated by any 
error of law 

M L Sethi w R P Kapui 709 

Code of Gliminal Proceduve, 1898, s 59— Arrest by pnvale 
person — Words "In view of" — Meaning of — Arrest by person 
in whose presence offence was not commuted — Right of 

A private individual may arrest a parson only when (1) he 
IS a proclaimed offender, or (2) he, in his view, toinimts a non 
bailable and cognizable offence The essential thing is tli.il 
the offence must be committed in his view The woids "in 
his view" mean "in presence of" oi "within sight of” «ind not 
“in his opinion” or on his suspicion or on loceipt of informa- 
tion 

The flight to arrest acaues not on the basis ol opinion, sus 
picion pf information but on the basis of hi.s visual l,,aowjedgt 
that IS to say, on, the, basis of his own pei.soual knowledge de- 
rived from the use of Ins own eyes in seeing the crime being 
committed 

Abdul Habib v State 7()9 

Constitution of India, An 22b and Civil Piocediirc Code, 1908, 

' 111! — Revision disnitssed bv the High Coiiil — Oidn im 
pugned in the revision meigcs m il'u oido of the High 
Conit in levision — Wn! pelilion against the otdei iiii~ 
pugned in the levision' inronipelenl 

Wlicie a levision is dismissed on the finding that no (|ues- 
tion of jurisdiction arose so as to attiad the piovcsions of .s 
115, C P C, the dismissal of icvision would be tieatcd as 
on merits I’he finding that the rase was not biought within 
any of the clauses of s 115, C PC is a finding on mcaits 
The pi maple of mergei would apply to a derision given in 
the revisional juiisdiction and the same older which has been 
challenged in the revision cannot lie challenged in a writ petr 
non and the writ petition would not be competent 

Kanti Saran v L Babu Ram 811 

, Art 226 — NaintaJ justice — Notice of resumption issued 

without opportunity to lepresent the case — Order no 241 

Even if theie is no piovision of any opportunity of being 
heard in standing order no 241 the pi maples of natural justice 
are attracted foi proving the inaiket value of the pioperly 
Order no 241 shows that the valuation has to be substantiated 
m a court of law and so it has to be suppoi ted by accurate 
details and the petitioner has to be heard 
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BLdgwati Devi v President of India 
Art 348 — Authontattve text— Bilk, Acts or Ordinances 

---J a ^JL7^ nt^rta a/- •_ 


— M ii^W ***•*»■/# »w*rvi/ w « w««4 VV«Wfe^ 

paised in language other than Enghsh — When authorita- 
hvc — Exclusive competence of Parliament — Authorised trans- 
lation into English of the Act originally passed in Hindi 
language — English translation shall be regarded to be its 
authoritative text — U P Consolidation of Holdings Act. 

Whenever a question arises as to what is the authoritative 
text of a parucular x\ct or an Ordinance etc of a State L^is- 
lature one has to turn to its Enghsh translation if it was enact- 
ed in a language other than the Enghsh language The autho- 
ritative text of Bill. Act or Ordinance of a State Legislature 
cannot be in a language other than the Enghsh language un- 
less the Parliament by law otherwise provides 

The power to declare that the authoritative text of any 
Ordinance^ Act etc , of a State Legislature shall be in a langu- 
age other than the Enghsh language has been vested exdu 
•avdy m the Parliament The Parliament has not made any 
such provision so fer It is beyond the competence of a Stale 
u^atore to provide that the authoritative text of its Acts and 
Ordinances etc shall be in a language other than the Engbsli 
Jmguage ^le ^cial language of the State of Uttar Pradesh is 
Hinai, 50 that the Legislature of this State can pass Ordinance 
A^ etc m I^<h language Thus even though the U P Con- 
Mlitoion of Holdings Act was passed by the State Legislature in 
Hin^ ^et Its translation in the Enghsh language shaU be rc- 
^“tbontative text and shaU prevail over its Hindi 

^ Art Simy-^cope c>f~Words "Notwithstanding any 

thing m SUM (b) of cl (If-Meaning ofState leg2- 

‘z 

aX si??;' 

words "notwithstanding anything in sub-d (b\ of d 

ment in its way When a Bm ^SStrodi«d^^rTn AcUs'ZS 

authoritative textSrSf. 
StaSrf?Ste\Stme'S^ version of a 

in EnghiS language pSvaU 

the local language? ® ^ ^ prevaU over the version in 
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Smt. Ram Rati v. Gram Samaj, Jehwa (F. B.) . , 857 

Ouaidlan and Wa*ds Act, 1890, rr 7, 26 and S9(h)— Person 
residing out of Indta^Apphcation for appointment of 
guardian — Object to take the minor outside India perma- 
nently. 

The courts do not appoint guardians only to let the child 
secure a passport or for getting charitable wucation or help 
The purpose of appointment of a guardian by a court undei the 
Guardians and Wards Act is to protect the child and not to 
grant a licence for taking the child out of the country. 

Held, that it would not be sound policy to appoint a 
foreigner as a guardian over whom the court may have no 
control 

Tnves Holst Thomsen v CSiildren’s National 
Institute • 755 

Hltadn Maniage Act, 1958, ss. 11 and 19— Suit ^evious 

wife — Declaration of second marriage of her ^ husband, as 
void — Swt maintainable — No petition at her instance will 
he under the Act. 

A petition under s 11 of the above Act is maintainable only 
at the instance of one of the parties to the marriage which is 
sought to be declared null and void A petition by a person 
who is not a party to the marriage sought to be deaared null 
and void, will not he under s 11 

Held, that a suit filed by the previous wife for declaration 
that the second marriage of her husband was null and void is 
not barred by s 19 of the above Act 

Jokhan Prasad Shukla v. Lakshmi Devi 85^ 

Indian Limitation Act, 1908, ss 19 and 9,9— "Prescribed period’* 
in s 201 — Meaning — Whether payment of interest extends the 
period of limitation 

The use of the expression "prescribed period" will mean not 
the period prescribed for the repayment of loan but the period 
presenbed for limitation of the suit and if the period means 
the presenbed pei’iod foi the limitation of the suit, Sch I has 
to be read with s 12 of the Limitation Act and the day from 
which such period is to be reckoned has to be exdudcd. The 
payment of interest within the period of limitation extends 
the period of limitation and there is no reason why a different 
interpretation should be put for the “piesrnbod period" in the 
case of an arknowlcdgmeni oi pamment of interest tlian in a 
case of smt 

Salek Chand v Abdul Aazaq 784 

Indian Penal Code, 1860, s 100 (sixthly) — Righ of private 
defence to cause death — Clause (sixthly) — Applicability of— 

Necessarv farts tn he hroned 
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For the applicability of s 100 (sixthly), there must be proof 
of the following facts, namely 

(i) There must be an assault, 

(a) That assault must be with the intention of wrongful 
conmiement. 


(ill) Such an assault must be' made' under the circums- 
tances which may reasonably cause a person to apprehend 
that he will be unable to have recourse to the public 
authorities for his release, 

(iv) All the three must co-exist, and 

(v) Even if all these four exist, the act must fall under 
the restnctions mentioned in s 99 

Abdul Habib v State 


Intermediate Education let, 1921, s 16-G(3)— iSmuce of 
teacher — Termination of — Approval of Dtslnci Inspector of 
Sdiools cannot be granted subsequent to the termination 


S, 16-G (3)(fl) contains a prohibition against the discharge, 
removal or dismissal from service cA a Principal, Head Master 
or a teacher except with prior approval jn wnting of the Ins- 
pector The approval cannot be granted subsequently 

Bansidhat Sharma v Dfeputy Dnrector, Edittcjlion 
IntQiprcw&tidH iof St&tiitB — Rule 0 / huTinofiious coustTwtion, 


TTie well-known rule of interpretation of statutes is that a 
particular provisibn'of a statute diould be so interpreted as to 
harmonise with the other provisions of the same statute ap/l 
n<rt in a way that it may render superfluous or nugatory to an- 
other jffovision of the statute 


Gram Sabha, Kudra v Noot Mohd Khan 

Resumption of property in Cantonment— Gouemor General’s 
order no 179 of 1836, cl 6 — Interpretation and conditions 
upon which the power can be exercised 

Ca. 6 of the Governor General's order no 176 of 1886 con 
ters power upon the Government to resume the grant The 
grantees interest cart come to an end only after he had been 

authorised 

building The does not acquire the right to Lake 

posMssion the land on the expiry of one month’s notice The 
paying of the vadrte of the builcfing is as much a coSdmon aT it 

the giving of Me month’s notice before the power to resume 
can be effectively exercised ^ resume 


Bhagwati Devi v President of India 

“ 5 and 6(2)(6)- 

unm s. 6 (2) (&), should he set-off against income under 
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739 


847 


841 
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ra. computing tlw total 8gxiculuu4 o£ iUa asiM:tec<j 

Uic loss, vmich ae had incumd under secUon 6f2)£i>) olitmld 
itoi-oS against his income* uudei jj, 

Raja Vijay iCunwr v. State ,, 

U. F. Oousolidatlott of HoMliiiNi Aot, isss, .v, 

l^ordir "any part"— Meaning Qf--Transfer of whoh homn^ 
— iVo permission u necessaty. 

Having regard to the teminology employed in tlic preced- 
ing clause and the succeeding proviso, no other meaning can be 
isbigned to the expression “any part" occurring in s 5(l)(c)(ii) 
of the Act except that it means "a part” as distinguished from 
•‘the whole” So it is not necessary to obtain the peimission 
of the Settlement Officer (Consolidation) for the tiansfcr of the 
holding as a whole 

Smt Ram Rati v Ciam Samaj, Jehwa (F B) 

— , 1953, ss 9, 1I-/4 and 48 — Revuion — Stope of — Righi oi 

title of Gaon Snhhci — ATo objection undci ^ 9- — Right if (an 
be inquired into at the leviuonal itage — Bar of i 11-^4 

Held, because the Gaou Sabha had not hied an obietUon 
under s. 9 within limitation it was bailed b> s U-A fiom uis- 
ing an objecUon respecting such daiin oi horn being heaid 
icsjiecting such claim at any subsequent stage of the consolida- 
tion nioceediiigs and that being so, the Deputy Dncctoi oi 
Consolidation could not in e\eicis< of his sito motu poiveis 
under s 48 enquiie into the ughi oi iitlc of the Gaoii Sabha 
which was not a paity to au\ consolidation proceeding befoie 
the subordinam authorities Ihc scope of powoi cotiferied bv 
s 48 on the Deputy Diroctoi ol Consolidation to admdicafe 
upon the legulaiity, coriectness oi legalilv of an oidei passed 
liy a suboidinate consolidation autlioiitv must remain fonhn 
ed to matteis between the paities lietou- the consolidation 
authoiifics and this pow'ci cannot cMend to persons tvho aic 
not parties to the consolidation piocecdings at am stage oi to 
complete stiangers oi outsideis to these jnocc’cdiiigs 

Gram Salilia, Kuciia c Nooi Mohcl Khan 

~~Z7n ^/S-Secowd «/>/ic'«/ field in l%7 alln the awihig 
into force of the Imending lit .\'o 8 ol m‘i~ Deputy Dnet 
(oi can (onveit it into a leoision and deade it as siith 

tiaiisliiicd to the Deputy 
DuecLol, he Jud full seisin ol the ca^c, il on finduii* that the 
memoiandum was mcingly desculied as a second appeal and 
WMs enteitaiiiable validly ni law as a levision, lie had the re 
quisite lunscbctiou and powei to effect the comeision of the 
second appeal into a revision 

In sucfi circumstances, u is in the iiiteiest of /usiice ht and 

Se itTsudf 

TT Agaiwal v Dy Diicetoi. Consolidation. 

D. i". 

9 HC(ILR)~1978-(m> 
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^ jfor or adjtiMcalion Qji UghU 

Of [tersotis goxmned by U. P. Trnancy Aet-^Not barml 

ClmisoUdatioh .uiUioruith li»ve not bt'en empowered to ad- 
judicatfr rigUi* of persons who *ii'« not teatwe'-bolders as de- 
fiubi! the Act In relation to lielits in lend, the bar created 
l)\ s 49 tan extend to suito which itUie to declaration oi 
adintliidtion ot ugluv uf temire-holdcrs, such as bhumWmi, 
iiiiiar at caami It doe& not bar suits relating to declaration 
lu adjudication of rights governed by the U. P. Tenancy Act. 

Held, that as the land in dispute was governed by the U. P. 
Icnancv Act, U P Consolidation of Holdings Act was not 
applicable to it and the authorities under the U, P Consolida 
non of Holdings Act had no juiisdiction to ad|udicate the 
lights to such land and then findings were void as being 
without juiisdiction 

Deo Naiaiii v Boaid of Revenue 


U. P. Co-operative Societies Act, lOo''). ? 131(3)(4) and u P 
Cn o[>nrrlivr 'iOtiehes Pides~Byc-lim'x~Atncndinent lo 
hnng tlieiii m contoxmily tutlli the ptovmom a/ the Ad and 
Rules — Peuod of oiu yeai piesoihed is ineiely dnedoiy — 
imendment made nfiei that peuod — Pahdtiy of 

riic period of one yc.ii uicntioned in sub-s (3) ol s 131 ol 
the \ct is duecioiv and not nund,itoi 5 If a co-opeiatnc 
society lails to amend its byc-laws wnthin one yeai as reouiied 
bv wbs (3) the Registrai inav make the necessary amcndnieiUs 
It betoie the Rcgistiar actualh takes ans action undei sub s 
H) the Coopciaiive Socielv itsell amends its bye-law's so as lo 
bung them m confoimitv with the piovisions of the Act ami 
the Rules, e\en though it is done aftei the evpiiy of one seal, 
the amendment would not be insalid foi that reason 


U. P. General Glauses Act, l‘)04, ss 6 and 24, U P Co-ohaa 
live Society Rules u Hf, „nd m—Rule amended with effeil 

a ’ Amended uiles being incomiilenl 

with the existing bye laws — Effect of 

oseiiidc the provisions of the iiilcs oi 
he Act as amended from time to liinc The provision co 
tamed in ss 6 and 21 oi the Geneial Clauses Aa ^ 
iinoked to suppon the contention that the bye-lasvs cont lin- 
ing provisions about the hinctionary of an election— -Sub fkmi 
« «U1 co,.tln„e IK, \va, ate “TiS.S: 
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unia anaiuei Misra v Zila Sahkan Federation L 
- > 1904, s b— -17 P Tempoiary Control of Rent n 


78H 
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111 the case ol a tempoiai) statute the ptovisinns of s 6 oJ 
the General Clauses Act are not applicable as this section does 
not deal with the repeal to temporal^ statutes, and deals onlv 
witli peimanent statutes 

S b of U P Geneial Clauses Act cannot ha\e the eflecl cl 
extending the life of a temporal \ Act benond the period stateti 
111 the ternpoiai} Act itself As a result s b of the IJ P (xcne- 
lal Clauses Act would be efijectivf onl\ to the oiignial date ol 
Us e\pn> Hence the only result will be that up to the onmnal 
date of Its expiry rights and liabilities acciiicd and me lined 
undci the tempoiary Act before the lepeal would be coutinued 
to be enfoiced and pioceedmgs lu legaul to them would be 
])ei muted to he taken m spite of the lepeal ft is on]\ to tins 
limited extent that s 6 of the U P Geneial Clauses Act would 
l)t applicable 

Raja Ram Jaiswal r; Kusum Kiiinaii SH 

U P. Tenancy Act, (1939), ss 29 /m/Z 30(3)— Lm^/ (uqimal 
foi tienching and ^sanitation — Leastul out jm 15 
acdiial of he'iedttaTy eights in svrh land 

Gi (3) of s 30 of the U P Tenann Act punides that heic 
duaiy rights shall not accrue in land acejuued oi held loi a 
public purpose If the land was acejuned undei the Land 
Acquisition Act it was acquired !oi a puhlu puiposi and loll 
within the puxview oi cl (3) It is to lu noted that ihe 
plnase ‘\icquned or held” shows that it is not nettssat\ tliat 
the land which wms acquiied loi a puhlu pm pose must con 
tinue to be licld tor that piupose Tn such land heiecluan 
lights could not acciue 

Nagai Mahapalika, Allahabad x' Vtnai Pal Singh 719 

19J9, s 180 — Eflecl of tmeuding id 10 of 1917- ► 

imhit Of s 180 widened — Suit nianitanuible undei s 180 
after the amendment nt 1947 eiuui /J the land in dnpuie may 
be of a nntioe that heieditaiy }?ght\ (Uunoi ainiu tn iL 

Aftci the addition ol the pioviso to subs (2) a suit iinilei 
s 180 would be maintainable even il tlie conseciuence meu- 
tionecl in subs (2) did not aceme in cases where the pioviso 
becomes applicable 

VlLei the amendment ol 1947 the only condition ])iocedeiU 
to the maintainability of a suit under s 180 is that the plain- 
nil should be entitled to admit the ddenclant to occupy the 
l)lo So even il prior to 1947 a suit umla s 180 ma\ not ha\e 
been maintainable m relation to grove land such a suit was 
ioin]}et(‘ut aftei the amendment 

Deo Naiain rc Boaid ol Revenue 723 
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If. P. ISfbm Buildings (Begulations of Letting, Rent and 
JByiction) Act, 1972, ^ 43(2) (s) and U F. (Tempoyary) 
Control of Rent and Eviction Art, 1947, s 3(1) 

Suit for eviction and realisation of rent undei the 1947 
ict— Dismissed by Comts below — Second appeal pending — 
Commencement of 1972 Act — Appeal to he decided accoidi'ag 
fo 1947 Acl 

3a\ing clause contained in s 43(2) (s) ib meant only for 
hnnted purpose, the purpose being that m case a suit on one 
of the grounds mentioned in s 3(1) of the old Act is pending 
either m cMfiginal court or in appeal, the same would be per- 
mitted to continue as if new Act has not been enforced 

Apart from this, there are sainngs which have been piovided 
for in s 43(2) of the new Act Those savings contained in 
othei piovisions of the afoiesaid section, appear to have been 
made applicable onh to those buildings or piemises whi<h 
fUe governed h^ the piovisions of the new Act, and not othei- 
wise 


Raja Ram Jaiswal j Kusuin Kumaii 

U. P. Zamindari Abolition and Land Reforms Act, 1950 
229-C and ^Si-A — Recoided occupant ni 135b I — Becomes 
adhwasi undo s 20(h)(i) and sirdar pom Wh Octobet, 
1954 Suit fo) decloiahon of sirdar 7iof maintainable 

S 229 C read with s 2S4-A provides foi a suit lor a dccla 
lation of a person claiming to be an adhtvasi Evidently 
such a suit was maintainable only so long as a person could, 
m law, claim to be an adkivau With effect from 30th Octo- 
ber, 1954, when Chap IX w^as added to the Zammdarx Aboli- 
tion and Land Reforms Act, adhivasi becomes sirdars and the 
erstwhile bkumidhais lost their mteiests Witli effect from 
that date the respondents, who were till then claiming to be 
adhroasis could no longer be teimed as peisons claimine: to be 
iidhivasts xvithm the meaning of s 229-C and so a suit for 
declaration of rights of a person claiming to be sirdar could 
not vahdly be instituted aftei SOth Octobei, 1954 and no dccla- 

could effectively be made in 


i9t)0 s 229-C ^nii fO) declaiation of sirdar— -Got/ 
etnment and Gaon Sablia not mpleaded—Effect of comiiro- 
ww m such a swt— Compromise deaee is nii!hlv~No estop 

If the Statute requires that the declaration of nghts of str- 

meat and Gaon Sabha, then, an agreement in the absence <if 
paoe, «,uld be viokuve of ..,ch a 

'>»*'<* oi> a liamastiOM whi.J^ofaw 
a mandatori' statutoiv provision 'jomres 


Surendra Narain Dubev v 
solidation 


Deputy Dircctoi, Con- 
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APPELLATE r.RTMIMAL 

Before Mr Justice D S Mathur and 
Mr Justice If T. Gapoor 
STATE Appellant, 

V 

MAHENDRA Respondent 

1979 

U. P. Excise Act, 1^)10, ss 1 and 71 — Possession oj intoxicant , 

without licence oi peumt — Licensee and person actually Oeremhrr, 
m possession can be piosecuted 18 

s 71 oi the Act makes it deal that foi possession ol an 
intoxicant without any licence oi peimit not only can the 
licensee be prosemted but also the actual onenclei, that is 
the poison actually iii possession thcieof 

Govetnment Appeal No J204 ol 1969 against the 
oiclci of M P Saxena, Sessions Judge, Kanpur, in 
Ciinunal /\)ip(“nl No II oF 1*)60 decided on 14th 
March, I ObO 

Cf I . lot the Appellani 
/ A Batman, lor tlu* Rfspoudein 
1). S Maiiiiir, j —This IS an appeal against the 
wdei dated 1 llh Maich, I‘)()9 of ihe Sessions Judge of 
Kanpur allowing the appeal of Mahendia, respondent, 
and acquiUing him of the offence punishable under 
s 60 of the (T P Excise Act The respondent was 
charged foi being in possession of 1,600 grams of con- 
traband Gania and 2? Tolas of Charas 
On the 26ih of Decciubei, 1967 the Additional Dis- 
trict Magistrate (ICity) paid a surprise visit to the 
coiintiy liquor shop in village Pura Bazar, police sta- 
tion Sheoiaipui, distiut Kanpm, m which the res- 
pondent uMs working as salesman and found the above 
quantiiv of Gaiqa and Gharas in the shop The re- 
roveied aitieles weie cxtnnnied by the Excise Inspector 
wheieaflei the lespondent ivas prosecuted, 
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The qucalion puL Lo the ichpondeni was whether 
llu* above Gati)<i aucl Ch.vias weie lecovaccl on a pci- 
sonal seaich being taken and he icphed m tl»e aHiinia- 
Uve He adheied to the admission even when it was 
brought to his notice that he could be convicted on its 
basis The Magistrate thereupon convicted the res- 
pondent under s 60(fl) of die U P Exice Act and 
sentenced him to a fine of Rs 400, in default, three 
months’ R I 

Mahendra preferred an appeal before the Sessions 
Judge raismg many points In none it was said that 
the recovery was from the shop and not on his peisonal 
search The learned Sessions Judge, howevei. allowed 
the appeal being under the impression that s. 7 o£ the 
U P Excise Act granted immunity to a servant found 
in possession of an intoxicant on account of his master 
and also because it was not put to him that he was in 
possession of the intoxicant on his own account, such 
facts could not be assumed nor could be used against 


me learned Sessions Tudge does not 
a^.pear to have been drawn to s 71 of the U P Exice 
Aft The material part theieof is as below. 

- weU a, *e acu.al ctote L 

punishable under s 60 s 62 c fia ^ offence 

fitted by any peU ® 

on his behalf as^if he had hLS 

same, unless he shall Z.ki T I ^he 

of 

osXIm be°pC°hd“M 
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S 7 1 makes it clear lliat loi possession of an intoxi- 
cant without any licence oi permit not only can the 
licensee be piosccuted but alsio the actual offaendei, 
that IS the person actually in possession theieof 

All tlie provisions of an enactment must be read 
together It cannot be assumed that any provision of 
the enactment is a surplusage or need not be given 
effect to When the matter is considered in this light 
s 7 cannot grant immunity to the actual offender 
By virtue of s 7 the employer of a clerk or servant 
or husband can be deemed to be in posssession and 
can be prosecuted for being in possession of an intoxi- 
cant provided that the prosecution proves that the 
possession of such person is on behalf of the master 
or husband When s 7 permits the prosecution of 
the master or husband also it cannot by any stretch 
of imagination be said that by virtue of this provision 
the actual offender cannot be prosecuted foi the same 
offence The matter has been clarified in s 71 in 
respect of the holder of a licence, permit or pass 

II shall, however, have to be kept in mind that the 
master or husband can be deemed to be in possession 
only if it is proved that the actual possession was on 
behalf of the master or husband However, in the case 
of a licencee the burden will lie upon him to show 
that he had taken all reasonable precautions to pre- 
vent the commission of an offence. Consequently, if 
the salesman commits an offence on his own account 
but not on account of the licencee the latter shall still 
be liable for prosecution if he is not able to establish 
that he had taken due and reasonable precautions to 
prevent the commission on an offence 
In the instant case only the salesman, and not the 
licensee, was prosecuted which was jiermissible It 
IS a different thing that the salesman be not liable to 
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iSf!2 conviclion for the reason UiaL he was not aivaie of the 
viAOT existence of (he intoxicant in the shop Tii case iho 

MahrUdr* lecoveiy was made on peisonal seaiih heniji' lakeii ilus 
question shall not aiisc 

Vfarhur, J 

The order of the learned Sessions Judge thus desei- 
ves to be set aside In view of the admission made b> 
the lespondent none of the documents were pio\ed 
and exhibited As there is a possibility of a mistake- 
having crept in the question as put to the lespondenl 
the proper thing shall be to set aside the ordei of the 
Magistrate also, so that there may be proper trial 


me 


request tor not ordering a fresh trial is nc't 
being accepted as the offence is of a serious nature 
The offence is alleged to have been committed not by 
an ordinaiy citizen but by the saleman of a dealer dulv 
licensed to sell country liquoi The checking of 
coun^ liquor shops lying in Mufassil areas is done 
occasionally and if the licensee or the salesman anpears 

to have committed some offence their case must be dealt 
With severely 


j r , ; IS ucreoy a owed and (he 

^der. of both the learned Settiont Ttnloe and o he 
trying Magistrate are »et arfde The Magiti.afe >h,,I 

r Pmtdng „teit V 

documents and putting- aft tLa * • i 

the respondent for hh reply 

reenrd cLoii T. explanation The 

if applied for to th ^tie thnll be reftinded, 

<ippnecl tor, to the respondent himself 


rmo^rnmevf appral nlloforfl 
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APPELLATE CIVIL 


lief 0)6 Mr Justice D S Mathur and 
Mr Justice OmpiakasJi Tnvedi^ 

A6H1Q KHAN .. PEXirioNER, 

^ January, 4'i 

ASSISTANT CUSTODIAN GENERAL, 

EVACUEE PROPERTY and others Respondents 

Administration of Evacuee Propeity Act 1950, s 8(1) (b) 
and U P Ondnance No 1 of 1949, s 2 (c){i)(ii) — Evacuee- 
Meaning of — Person migrated to Pakistan after IHh August 
1947 and was residing theie — S 8 (1)(6) ifj can be utilised 
fo) ascertaining the meaning of expression ^'Evacuee** 

A person who had migrated to Pakistan after 16th of 
August, 1947 and was residing in Pakistan was also covered 
by cl (a) of s 2(c) of U P Ordinance No. 1 of 1949. The 
provision was, however, not applicable if after migration the 
person settled down in country other than Pakistan S 8 
(1)(Z?) ol the Act cannot restrict the scope and meaning ol 
the expression “evacuee” oi “evacuee property” Any new 
provision in a subsequent enactment cannot lie utilised to 
restrict the general scope of the piovisions in the earliei 
enactment 

Central Ordinance No XII of 1949 and XX of 1949, ss 5 
and 6(1)(2) — EvacUfee property — Automatic vesting of — Noti- 
fication under s 6(1) issued at latter stage — Effect of 

S 6 contemplates aiitoinaUc vesting ol the pioperties of eva- 
cuee in the custodian and under s 6(2) the Custodian can 
take action after the vesting of the evacuee property, not 
necessarily after issue of notification Issue of notification 
under s6(l) is distinct from the vesting of evacuee property 
under s 6 The effect of delay in the issue ol notification 
is that the claimants can raise ob]ection even at a much later 
stage 

Special Appeal No 98 of 1071 against the judgment 
and order passed m Writ Pciilion No 647 of 1958 
Mohd PJnsaWj, for the Petitioner 
G 7' Wadwanu foi Respondent no 1 
R K Varma, foi Respondent no 3 
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1978 D S Mathur^ J — ^This is a special appeal by Ashiq 
AsHiQ Rh*n Husain, petitioner, against the order of a learned single 
AssOTANT partly allowing and partly dismissing the wiit 

^sTODUN petition moved by him and by Smt Hanila Bibi, lespon- 
LvAcuBB dent no 4 

Prcibrty 

— The material facts of the case are that one Yadau ' 
was a resident of Uttai Pradesh having a house iii 
mohalla Aliganj of the town of Tanda in district Fai/- 
abad but had shifted to Kamtee in Madhya Pradesh in 
1940 and migrated to Pakistan in or before 1949 The 
appellant Ashiq Husain, purchased the house from 
Yadan in 1960 It was after a few years that the Cus- 
todian gave notice to petitioner no 1 under s 8(4) of 
the Administration of Evacuee Property Act (Act 
XXXI of 1950) to show cause why damages be not 
recovered from him for being in unauthorised posses- 
sion of the abovementioned house which was an eva- 
cuee pioperty and had vested in him The notice is 
dated 5th November, 1956 


The learned single Judge was of opinion tliat cl (i) 
of s 2(c) of U P Ordinance I of 1949 did not apply 
to Yadan, and the mere fact that he had migiaied to 
Pakistan could not show that he was lesidmg m Pakis- 
tan. It was m these circumstances that the levision 
was remanded for fresh hearing, keeping the observa- 
tions made m" the writ petition in mind. In substanc e. 
therefore, if Yadan was a resident of Paki.slan the pro- 
perty ws evacuee property and the action taken by the 
Custodian was proper 


me nrst urciinance to be passed in lespect of eva- 
cuee prop^, material for the derision of tins case, 

! , No 1 of 1949 S 2(r) defined 

eiacuee The definition of ‘evacuee propeity’ con 
mned m s 2(d) of the Oidinance fl(w.s fiom the term 

thjrjv^ s. 2(f) oF 

rdinance evacuee' means any peison— - 
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‘(i) who, on account of the setting up of the 
Dominions of India and Pakistan oi' on account 
of civil disturbances oi tlie fear of such disturb- 
ances, leaves oi has on oi after the 1st day of 
March, 1947 left any place in tlie United Provin- 
ces foi any place outside the tern tones now form- 
ing part of India, or 

(ii) who IS lesident in any place now foiming 
part of Pakistan and is for that reason unable to 
occupy, supervise or manage in person his pro- 
perty in the United Provinces or whose property 
in the Province has ceased to be occuppied, super- 
vised oi managed by any peison, or is being occu- 
pied, supervised or managed by an unauthorised 
person.” 

Yadan was not living in Uttai Pradesh during the 
mateiial period and, therefoie, cl (i) is inapplicable. 
Cl (ii) applies to a resident in any place now forming 
pait of Pakistan It was contended that cl (jii) of s 
2(c) applied to only those persons who were lesidents in 
any place now froming part of Pakistan on the 1 6 th of 
August, 1947, and not to those who had latei migrated 
from India to Pakistan Cl (ii) has been worded 
generally and we see no justification to give a restricted 
meaning to this provision 

Reliance was placed upon s. S(I)(h) of the Adminis- 
tiation of Evacuee Propity Act, 1950 wherein it is 
provided that in cases falling under this category the 
propel ty shall be deemed to have vested in the Custo- 
dian from the 15th day of August, 1947 S 8(1)(6) 
was incorporated in the subsequent enactment to lay 
down lioin winch dale ihe property shall be deemed 
to have vested in the Custodian and not to lestrict the 
scope and ineainng of the expressions ‘evacuee’ or ‘eva- 
cuee property’. In any case, any new provision in a 


197(1 

AsHiQ Khan 

V 

Assistant 

Custodian 

General, 

Evacuee 

Property 


D S 

MaLhur, f. 
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1978 8ub&c(iueuL enactmeiii tanuot be utilisecl to lebincL 
Abhiq Khan geueiai bcope ot tlie piovi&ions lu tlie cailiei cxiacL- 
^BimuT tbeietoie, agiee wiUi liie learned, biiigie 

Coxian Judge dial a pel son who biad migiated Lo Pakisian alLei 
evaoubb latli ot August, 1947 and was residing in Pakistan ivai 
also covered by a (nj ot s of U P OiUniaiicc 
MaOMr, I no 1 ot 1949 The provision was, howcvei, not ap 
piicable if attei migiauon tlie person settled tlowii in 
a country other tiian Pakistani 
U P Ordinance No 1 ot 1949 was replaced by 
Central Ordinance No Xii ot 1949 as amended by tlie 
Amending Ordinance No. XX ol 1949 This Gential 
Ordinance came mto force in Utui Pradesh on liard 
August, 1949 The Central Ordinance has been 


woraea in tne same manner as 


of 1949 The definition of ‘evacuee’ contained in tins 
oidinance is the same as in U P Oidinance No 1 of 
1949 The evacuee propei ty vested in the Custodian m 
the same manner 

When the Central Ordinance was made applicable 
to Uttar Pradesh s 41 was j[ncorporated in the Ccnti'al 
Ordmance to make it clear that anything done oi any 
action taken under the U P Ordinance shall be deem- 
ed to have been done or taken under the Central Oidi- 
nance No XII of 1949 as amended by the Ordinance 
No XX of 1949 In the instant case no action had 
been taken smee after the vestmg of the evacuee pro- 

No XX oF Amending Ordinance 

49 there was automatic vesting as was 
the case under U P Ordinance No I of 1949 CoZ- 

N^^of mqf P Ordinance 

perty mth/r “mediate vesting of the pto- 

nance by virtue of the Central Ordi- 
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iL wa6 ai&o couteuded liiaL s b(l) ol tlieie Oidmanccb iws 

contemplated a nottiicaiion speciiyiug the properties ashhi Joiam 

whicH Had veited in Uie LustoUian uudei tlie Ordinan- ashotant 

ces and when no notihcation v\ai i6iued the piopeit) 

cannot be deemed to be evacuee properly, noi can be evaoube 

* , ' Property 

taken to have vested m die vjUatodian lins conten- 

tion IS against die spun oi ss. j and b ha couteni- 
plates automatic vesting of int piopeities ol evacuees 
m the Custodian and under s b(2) die Custodian can 
take action altei die vesting oi the evacuee piopert), 
not necessaiily aitei issue oi notihcation issue of 
notification undei s b(l) is distinct fioni die vesting 
of evacuee property undei s 5. The eltect of deiay 
in the issue of notification is dial die claimants can 
raise objection even at a much latei stage 

Oidmance No XII of 1949 as amended by Ordi- 
nance No XX of 1949 was repealed by Genttal Ordi- 
nance No XXVIl of 1949 Under this enactment 
notice under s 7 was necessaiy before any piopeity 
could be declared evacuee pioperty but in s 8(2) 
thereof it was clearly provided that it immediatel) 
before the commencement of this Ordinance any eva- 
cuee pioperty had vested in the Custodian under any 
law iepe.aled hereby, it sliall be deemed to have vested 
m the Custodian appointed or deemed to have been 
appointed for the province undei this Oidinancc, and 
shall continue to so vest T his provision makes it 
deal diat m lespect of evacuee propeity which had 
already vested in the Custodian no fresh action under 
s 7 was to be taken In other words, therefore the 
pioperty in dispute shall be deemed lo have vested 
in the Custodian undei s 8(2) in case it was evacuee 
propeity which had vested in the Custodian under the 
earlici Ordinances, to put it diffeiently, Yadan was an 
‘evacuee’ as defined in cl Cii) of s 2(c) of U P Ordi- 

4 HG (ILR)—1978— 2 
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nance No I of 1949 and m the Central Ordinance No. 


awiiq Khan q£ 2949 amended by Amending Ordinance No 
XX of 1949 No cimiments need be made on the effect 


Genbral^ 

tVACUEB 

PROBBffinr 


of s 55(3) as m the instant case the Custodian had not 
taken any action, nor had he taken any proceeding 


under any of the Ordinances 


Central Ordinance No XXVII of 1949 was replaced 
by the Administration of Evacuee Property Act, 1960 
(Act XXXI of 1950) It contains a similar provision 
as s 8(2) of the Ordinance Consequently, if Yadan 
IS an evacuee under U P Ordinance No I of 1949 
and Central Ordinance No XII of 1949, as amend- 
ed by Ordinance No XX of 1949, his properties shall 
be evacuee property which had automatically vested 
in the Custodian, and these properties shall still con- 
tinue to be vested in the Custodian even though no 
action under s 7 was taken 


The special appeal has, therefore, no force and is 
hereby dismissed Costs shall be easy 


Appeal dismissed. 


APPELLATE CIVIL 

Before Mr Justice Jagmohan Lai* 

HARI SHANKER Appellant, 

V 

NARENDRA PRATAP BAHADUR 

1978 SINGH AND OTHERS RPSPONDENTfi. 

- U. P. Zamindari Abolition and Land Refowns Act, 19')0, s% 
March, 6 mid 9— Building site— vesting of— Word “MeW—Mean~ 

ing of. 
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Under Lhe terms of this agreement the land on which these 
shops were constructed belonged exclusively to the palintifFs, 
while the shops, constructed on that had belonged to the 
defendant — ^appellant and that both the parties could not be 
held' to be the joint owners of the shops or the land Once 
it is found that these shops belonged to the defendant, their 
site would be deemed to be settled with them under s. 9 If 
a building is found to belong to a person, the question of 
Its being “held” within the meaning of s 9 does not arise 
Ordinarily, a building is held by the same person to whom 
It belongs If, however it belongs to one person but is held 
by another the latter would hold it either by virtue of an 
infenor right granted to him by the owner, for example, as 
a tenant or he would hold it adversely against the owner 
In either case the settlement shall not be deemed to be made 
with him within the meaning of s 9. 

— 1950, s 6(a)(i ) — Expression “Abadi sites^’ includes sitPi 

covered by building 

Theie are no qualifying words, before the expression “abadi 
sites” and as such it would govern both, the vacant sites as well 
as the sites covered by building 

Budhan Singh v Nabi Bux (1) referred to 
Second Civil Appeal No 735 of 1969 against the 
judgment and decree dated 24th August, 1959 passed 
by A B Mathur,, Civil Jud^e, Bara Banki in Civil 
Appeal No 1969 of 1958 
Naziruddin and S K Vidyarthi, for the Appellant 
N Banerjt and S K Snvastava, for Respondents. 

J M Lal, J — This second appeal arises out of a 
suit filed by the plaintiff-respondent nos 1 to 7 for 
recoveiy of their halfl share in the rent realised by 
the defendant-appellant from the defendant-respon- 
dents nos 8 to 16, to whom certain shops had been 
let out The history, as regards these shops, was that 
before they had been constructed the plaintiffs-res- 
pondents were the Zamindars of this site Some time 
before the abolition of the Zamindari, that is on 24th 
September, 1961, (he defendant-appellant approached 
(he Zamindars and requested them to give that land 

* While sitting at Lucknow (3) AIR 1962 All 48 (F B ) 
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to him for construction of the shops. The Zamindars 
accepted this request subject to certain teims which 
were embodied in a written agi cement dated 24th 
September, 1951 executed between them One of 
the terms was that on this Parti land the defendant- 
appellant would const! uct the shops at his own ex- 
pense but the plan of construction shall be approved 
by both the parties After the shops had been cons- 
tructed they would be let out with the consent of 
both the parties and the rent realised from the tenants 
of the shops shall be divided half and half between 
them It was, however, specifically provided in this 
agreement that the ownership of the land would always 
vest m the Zamindars while tlie ownership of the cons- 
tructions shall vest in the defendant-appellant, but 
the two ownerships shall not be separated from each 
other and none of the parties can tiansfei the owner- 
ship of his individual property The agieement will 
remain in force for ever and be binding not only on 
the parties but their successors also 

Alter the abolition of Zamindaii the defen dant-aji- 
pellant alone started realising rents from the tenants 
of these shops and appiopriating those amounts to 
himself without paying any shaie to the jilaintiffs-res- 
pondents The plamtiffs-respondents, theiefoic, filed 
a suit for lecoveiy of their half share in the tents so 
realised by the defendant-appellant 

The suit was contested by the defendant -appellant 
on the ground that the plamtiffs’ ownership m the site 
of these shops vested m the State Government under 
s 6 of the U P Zamindari Abolition and Land Rcfoims 
Act and thereaftei the same shall be deemed to have 
>een settled witli the appellant under s 9, who'e shops 
stood on that land As such, the jdamtiirs could not 
recover any share of the rent from the appellant in 
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jmisuance ol this agi'eemenl, which could he enforced, 
if al all, by (he State (to\ einineiit tlirough Gaon Sahha 
undei cl (vi) o£ i 26 of the U P Zainindaii Aholilion 
and Land Refouns Rules 

The trial court held that both the shops, existing on 
the land in question, belonged to both the paities and 
as such their site shall also be deemed to be settled with 
both of them under s ^ On this finding the jilain- 
tiffs’ claim for half of tl"e shaie in the lent was decreed 
against the defendant-appellant 

On an appeal filed by the defendant -appellant, the 
lower appellate court disagreed with the finding of 
the trial court that the shops in question belonged to 
both the parties According to the learned Civil 
Judge, in view of th*’ specific terms contained in the 
agreement dated 24th September 1951, the shops 
belonged exclusiveh to the defendant- ippellani and 
only theii site belonged to the plaintiffs, but he was 
of the opinion that the shops shall be deemed to be 
held by both the parties within the meaninf*" of s 9 
and as ,such both the parties were stiP entitled to .share 
their rent half and half according to the terms of the 
asrecmenl The appenl was accordingly di.smissed 

is against this decision that the defendant-appel- 
lant has come befoie this Court bv filing' this .second 
anpeal 

T heard the learned coiiasel for the parties and also 
nerused the agreement dated 24th Scptembei. 1951 
T agree with the lower appellate court that under the 
terms of this agreement- the land on which the.se shops 
were constructed belonged exclasively to the plaintiff.s, 
while the shops constructed on that bad beloneed to the 
defendant-appellant and that both the parties could 
not be held to be the mint oivners of the shops or the 
land Once it is found that the.se shops belonged to 
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t' ffa the ilcfeiidani, then site would be deemed to be settled 

ikri with them undei s') If a buikimg is found to belong 

V to a pci sou, the quesUou ol its Iieiug ‘held' within tlic 

meaning of s 9 does not arise Ordinal ily, a building 
is held by the same person to whom it belongs If, 
[ mUI f hiowever, it belongs to one person but is held by anothei 
the latter would hold it eithei by virtue of an infeiioi 
nght granted to him by the owner, foi example, as a 
tenant or he would hold it adversely against {Be owner. 
In either case the settlement shall not be deemed 
to be made with him within tire meaning of 
s 9 The tenant holds it for and on behalf of the 
owner and not in his own right for the pin pose of s 
9, while the holding of the trespassei is no holding m 
the eye of law for the purpose of s 9 as was held by a 
Full Bench of this Court m Budhan Singh v Nabi Bux 
(I) which decision was confirmed in appeal by tlie Sup- 
reme Court also in Budhan Singh v Nahi Bux (2) In 
this case the respondent had built a house as Riy.iya on 
the land of the appellant who was the Zamindai of the 
village with his permission He lived in this house 
till 1947 when he temporanly left u due to communal 
disturbances without any intention to abandon it He 
returned 111 1948 after normal conditions weie leslorcd 
But m the meantime the appellant had entered in 
possession of that house which was in a dilaju’- 
^ted condition and included the land in his own 
house which adioined this house and constuicted 
a new house on it The lespondent filed a 
!>uit foi recovery of possession against the appellant 
some time m 1950 or 1951 It was decreed by Se tnal 
court on 1 0th Januarv, 1952 The defendants filed 
an appeal which was dismissed by the Civil Tudge on 

AbnT ^ 7.amindari 

with efSt Land Rcfoims Act had come in force 
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m second appeal befoie this Gouit a bull Bcndi of 
llus CouiL lepclled the conteiiUon of the apppellanls 
dial since on Isl July, l‘)52 he was in possession of ihc 
site and the new house built on it belonged lo him, 
die land shall be deemed to be settled with him under 
s 9 The Bench ruled that the word ‘held’ is s 9 
means lawfully held The Supreme Couit was of the 
view that though the new house had been built by the 
defendant-appellants after pulling down the old dile- 
pidated house of the plaintiffi-respondeiit, that new 
house shall in the eye of law be deemed to belong to 
the plaintiff-appellants as a substitute for the old one 
The defendants-appellants who entered in wrongful 
possession of the house could not be deemed to be hold- 
ing the house within tlie meaning of s 9 when the 
owner had filed a suit for possession against him within 
limitation which was pending on the date of vesting. 

These decisions on which reliance is placed on behalf 
of the plaintiff-respondent are of no help to them 
The decision of the Supreme Court shows that under 
s 9 the site shall be deemed to be settled with the 
person to whom the house existing thereupon belongs 
or is deemed to belong The only possible case in 
which it may be deemed to be settled with the person 
who IS in possession of the building is when it does 
not belong to any other peison or when the peison 
to whom It belonged has allowed his remedy to recover 
possession of it to be hatred by limitation by the date 
of vesting, that is, 1st July, 19.52 In such a case the 
oi^er can be said to have lost his title under s 28, 
T,imitalion Act and the trespasser to have acquired title 
by adverse possession 

Tt is not the case here. Tn this case there is a cate- 
gorical finding of the lower court that the shops belong- 
ed exclusively to the defendant-appellant and not 
jointly to him and the plaintiff-respondents That being 
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so, the hetilciTient under .s 9 shdU he deemed to have 
been made with him and not with the peisons holding 
(hem, assuming they aiedifleieiil pei.soiis T am ini.ihlc 
to agree with the learned Civil Judge thal the shops 
shall be deemed to be jointly held within the meaning 
j M Lai" j ® plaintiff-respondents and the defendant- 

appellant, simply because the former by virtue of then 
ownership of the site of these shops, were entitled to 
receive a share in the rent of these shops If a build- 
ing exclusively belonging to- one of the partners is used 
for the business of partnership and as such it is in the 
occupation of the partnership firm, its site cannot be 
deemed to be settled with the firm simply on the basis 
of this occupation, but it shall be deemed to be settled 
only mth the individual partnei to whom n belongs 
within the meaning of s <1 The viev^ tahen bv the 
lower court on this point is erroneous 

It was next argued on behalf of the plaintiffs -hat 
the propenetary rights and other rhht, which the 
Plaintiffs had in the land on which these shons w^re 
constructed under the terms of the agrement shall not 
vest m the State Government under s fi of tlm IT p 
Zammdari Abolition and Land Reforms Art <ir,d as 
^uch the Plaintiffs were entitled to recover (heir half 
are from the defend-int-anpelhnt The comeniiop 

that the ■‘’"''’'"I Plaintiff-resno.denis is 

cw^of rr^r 

sites on 

sites on which some buildino-, were standino- * 

ofvestino- This cont,^r,HV at th. fme 

rented because there ^^^0 - be ar 

this exnrescion sties* and W ’T 
ern both the varanr eV 

bv bnildino'.! jf /he covered 

the 
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casion for the Sute Government to settle them with 
the owners of the building under s 9 As held by 
the Supreme Court in Budhan Singh v Nabi Bux (1) 
there was first vesting of sites under s b and then their 
settlement under s 9 In my opinion, s 6 is all in- 
clusive and all the right, title and interest which the 
plaintiffs had in the site of these shops vested in the 
State Government under s 6 The plaintiffs were en- 
titled to recdive half share in the rent of these shops 
in terms of this agreement only so long as they were 
the owners of the site As soon as their right, title and 
' interest in the site vested in the State Government 
under s 6, they weie no longer entitled to receive any 
share of the rent payable by the tenants of these shops 
This share irr the rent was in fact m the nature of rent 
payable to the owner of the site under the terms of 
the agreement After the abolition of the Zamindan, 
it is the Gaon Sabha which can claim it under r 26(vi) 
of the U P Zamindan Abolition and Land Reforms 
Rules 


1973 
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SHANKBR 

V 

Narbndra 

Bahadur 

Singh 


Accordingly, I allow this appeal, set aside the judg- 
ment and decree passed by the couits below and dis- 
miss the plaintiffs’ suit In the circumstances of the 
case, the parties aie left to bear their own costs 

Appeal alloiL’ed 


APPELLATE CIVIL 

Before Mr Justice Jagmohan Lai and Mr Justice 
Prem Pufihash* 

STATE OF U P Appellant, 

u, 

K S BHATNAGAR Respondent 

Civil Service — Fundamenlal Rules r, 56 — Proviso (t), Civil >— — — 
Service Rules, r 450— Retirement under, if can he termed as 
forced retirement unthm the meaning of r 28(i)(vn) of 
♦While sitting at Lucknow. (1) A I R. 1970 S C IfiSO 

4 nc (ILR)— 1978— 3 
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1973 U P Rules of Business framed under Art 166(3) of the 

Constitution of India so as to require the submission of 

OF UP Chief Minister-Forced retirement — Meaning of 

V Superannuation retirement can by no stretch of imagina- 

BiMiNAGAR called as “forced retirement” though it may fall with- 

- m the expression “compulsory retirement" used in the termi- 
nology of the service rules Retirements under the proviso 
to F R 56 and Civil Service Regulation 460 which stand on 
the same footing as superannuation retirements inasmuch as 
none of them involves any penal consequences, are also not 
“forced retirements” within the meaning of item (vii) of sub-r 
(i) of r 28 of U P Rules of Business framed under Ait 166 
(3) of the Constitution of India 


Expression “forced retirement” used under r 28(i)(vii) of 
the tJ P Rules of Business can only mean retirement which 
IS forced on a gazetted servant as a measure of punishment 


Hell/ the mere fact that the deasion to retire the respon- 
dent was taken at the level of the Irrigation Minister and the 
file was not submitted to the Chief Minister does not invali- 
date the order of retirement passed under pioViso to r 56 of 
the Fundamental Rules 


S'a/c of Rajasthan v Sripal Jam (1), explained and applied 

?andanien£al Bales, r 56 amended by U P Fundamental 
Rules, } 56 (Amendment and Validation) Act, 1970, Pi avi- 
so (I) and e\pl (i) — Compulsory retiiemeni undei public — 
Intel est— Presumption — Burden of piovmg otherwise lies 
on the servant — Executive instiuctions—Staiutoiy fotcc of 

R 56 of the Fundamental Rule requiies that after a Gov- 
ernment servant attains the age of 55 he can be letued by the 
appointmg authoiitv at any time on giving him thicc months’ 
notice or salary' in lieu thereof without assigning any icason 
Such a decision would be taken by the appointing authority 
if It appears to that authonty to be in public interest though 
it need not be lecited in the order The lule does not lay 
down that if the appointing authority on the eve of a govern- 
ment servant attaining the age of 55 has once taken decision 
that he may be allowed to continue .up to tlie age of 58 it 
cannot subsequently change its mind and retire linn at any 
time before he attams the age of 58 if such retirement appeals 
to that authonty in public interest 


Executive instructions issued under explanation (1) can have 
no statutow force m view of.FuU Bench decision in labal 
Haiam v State (1) An order of retirement, if challenged, has 
to be looked into whether or not it is in public interest, with 
an initial presumption that such order is in public interest and 

publi^interest^’^^^° °° servant to prove that it is not in 


0) MR 1063 SC 1323 


(2) AIR, 1971 All 178 
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Sant Ram Shatma v State of Rajasthan (1), referred to 
Constitution of India Ait 226 — Writ — Practise and procedure — 
New allegations of fact m rejotndei — Affidavit — Permissibi- 
lity of 

A new allegation of fact cannot be made in the rejoinder — 
affidavit without the permission of the court unless it was in 
reply to some facts disclosed in the counter — affidavit If a 
new fact is allowed to be introduced in the rejoinder — affidavit 
opportunity ought to have been given to the other side to file 
a further counter — affidavit in relation to that fact 

Special Appeal no 122 of 1971 against the judg- 
ment and order dated 24th October, 1971 passed by 
K B SrivastavAj J in Writ Petition no 627 of 1970 
K S Verma, Chief Standing Counsel, for the State 
S D Misra, Advocate, for the Respondent 
JAGMOHAN Lal, J — This special appeal is directed 
against a judgment dated 26th October, 1971 passed 
by a learned single Judge of this Court, under which 
he allowed the writ petition of the respondent and 
quashed the order of his retirement passed by the State 
Government under Fundamental Rule 56 and fuither 
issued a mandamus requiring the Government to le- 
instate the respondent m seivicc and pay his salaiy and 
allowances etc till he attained the age of 58 years 
The respondent K S Bhatnagar was a Supei intend- 
ing Engineer in the Inigatton Department of the Gov- 
ernment of U His date of birth was 4th October, 
1914 He was due Cor letnement on 3rd October, 
1972 on attaining the age of 58 years but the State 
Government purpoiting to act under the proviso to r 
56frt) of the Fundamental Pules (to be hereinafter 
called as the Rules) retiied him fiom service with effect 
from 20th Apiil, 1970 aftei seiving a notice on him 
and paying him thiee months’ salary in lieu of the 
notice 

The resjxmdent diallenged this order on the ground 
that It was mala fkle and aibitiaiy irhich had been 

passed in contravention of the executive instuiclmns 
' U) TSCR ni 
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1973 X 4 sued by the State Government laying down the guide* 
State lines for exercise of the power under the proviso to 

p ^ r 56(a) The order was further challenged as lack- 
BHAWiGAR “1 authority on account of the decision being taken 
J Irrigation Minister without submitting the 

file to the Chief Mmister as required by r 28(l)(vii)' 
of the U P Rules of Business framed by the Governor 
under Art 166(3) of the Constitution These pleas of 
the respondent found favour with the learned single 
Judge who allowed the writ petition with costs Feel- 
ing dissatisfied with this order the State Government 
has filed this special appeal 

We heard the learned counsel for the parties The 
learned Chief Standing Counsel contended that the 
allegations made by the respondent in his affidavit re- 
garding the mala fides of the then Minister of Irriga- 
tion were wholly vague and untenable Moreover, the 
Minister concerned was not personally impleaded in 
the writ petition By the time the counter-affidavit 
was filed in the case on behalf of the Government he 
had also ceased to be the Minister of Irrigation So 
he was not available for filing his own affidavit This 
circumstance about the Minister not filing his own 
counter-affidavit, however, weighed heavily with tlie 
learned single Judge in recording his finding that the 
order was mala fide. 

Wlien this appeal came for hearing before another 
Bendi it was directed by that Bench that Sri Virendra 
Verma, the then Irrigation Minister, should be imp- 
leaded as a respondent to this appeal and he should be 
given an opportunity to file a counter-affidavit, if lie 
so liked, to refute the allegations made against him b\ 
the respondent in his writ petition Sri Virendra 
Verma was accordingly impleaded as a respondent. 

He filed his counter-affidavit dated 19th October. 1972 
in this special appeal to which the respondent filed his 
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lejoinder dated 2nd January, 1973 After taking into 
consideration this additional mateiial we have to see 
whether the plea of mala fide taken by the respondent 
has been established 
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V 
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The respondent alleged in para 15 of his writ peti- j.M.Lai. j., 
tion that one A N Chauhan was an Assistant Engi- 
neer serving under him when he was posted as Superin- 
tending Engineer, VI Circle, Lucknow at the relevant 
tune The respondent transferred this Assistant Engi- 
neer from one sub-division to another in his circle and 
gave him some adverse entries Subsequendy he was 
placed under suspension and was charge-sheeted under 
the orders of the State Government which was at that 
time headed by Sri C B Gupta, Chief Minister The 
respondent further contended that Sri Virendra Verma 
who became Irrigation Minister in the new Government 
headed by Sri Charan Singh, Chief Minister, became 
hostile to the respondent on account of his transferring, 
and giving bad entries to, A N Chauhan, and as a result 
of this hostility, he passed the impugned order of com- 
pulsorj retirement of the lespondenL even against the 
recommendation of the Iirigation Secretary It was 
not stated by the respondent as to what interest Sri 
Vnend.a Verma had in A N Chauhan so as to become 
hostile against the lespondeni simply because the res- 
]X)ndent had transferred A N Chauhan and given some 
adverse entries to him The allegation that Sri Vnen- 
dra Verma became hostile to the respondent is 
more an expression of opinion than a statement of fact 
Such a vague allegation could hardly be held to estab- 
lish puma faae the plea of mala fide The 'learned 
single Judge, however, took into consideration a subse- 
quent statement made by the respondent in para 1 9 of 
his rejoinder dated 21st December, 1970 in which he 
alleged that A N Chauhan had approached Sri Viren- 
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dra Verma who got annoyed with die respondent on ac- 
sxAiB count of disciplinary steps which he had taken against 
w. ' AN Chauhan For one thing, a new allegation of 
fact could not be made m the rejoinder-affidavit with- 
l.iTija j permission of the Court unless it was in reply 

to some facts disclosed in the counter-affidavit Second- 
ly, if a new fact is allowed to be introduced in die re- 
joinder-affidavit, opportunity ought to have been given 
to the other side to file a further counter-affidavit in 
relation to that fact Thirdly, even this new allega- 
tion is as vague as the original allegation and amounts 
to an expression of opinion rather than a statement of 
fact If A N Chauhan, Assistant Engineer, against 
whom disciplmary proceedings had been started, ap- 
proached Sri Virendra Verma, the then Minister of 
Irrigation, it does not necessarily mean that Sri 
Virendra Verma had any special interest in that man 
Any aggrieved government servant can approach the 
Minister concerned in these days. The respondent 
did not disclose any facts as to in what manner Sri 
Virendra Verma expressed his annoyance to him on 
account of the disciplinary proceedings being started 
against A N Chauhan 


In his counter-affidavit filed in this special appeal Sri 
Virendra Verma has denied that he had hostility against 
the respondent on account of A N Chauhan He also 
stated on oath that he had no knowledge that the res- 
pondent had transferred A N. Chauhan or had given 
im any adverse entries He further swore that seri- 
ous complaints were received against the respondent 
and after seeing the note of the Deputy Secretary, Irri- 
^tion, which was also endorsed by the Seaetary he 
decided to reUre the respondent compulsorily. He 
denies that order was passed by him on account of 
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The respondent in his rejoinder-affidavit dated 2nd 
January, 1973 filed in this special appeal in reply to 
the counter-affidavit of Sri Virendra Veima leiterated 
his original allegations about the order passed by Sii 
Virendra Verma being mala fide and came out for the 
first time with the allegation that A N Chauhan hail- 
ed from the same district, Muzaffarnagar to which Sri 
Virendra Verma belonged This shows how in his 
efforts to impute some motive to Sri Virendra Verma 
in passing the impugned order he is disclosing these 
facts in driblets as and when it suits him to do so In 
our opinion, the mere fact, assuming it to be true, that 
Sri Virendra Verma and A N Chauhan belonged to 
the same district, is not sufficient to prove that the 
former as Minister of Irrigation had any special interest 
in the latter, much less to infer therefrom that he 
would become hostile to the respondent so as to act 
maliciously in passing the impugned order of the res- 
pondent’s retirement On this material the plea of 
mala fide cannot be said to have been established in; 
this case 

The next point that waS argued by the learned Chief 
St indmg Counsel was that the finding recorded by the 
learned single Judge that the impugned order was lack- 
ing in authority because the decision had been taken at 
the level of the Minister for Irrigation without submit- 
ting the file to the Chief Minister, is erroneous The 
impugned order which is Ann 3 to the writ petition, 
was passed in the name of the Governor and was authen- 
ticated in the manner prescribed by Art 166(2) of the 
Constitution which also provides that the validity of an 
order which is so authenticated shall not be called in 
question on the ground that it is not an order made by 
the Governor It was contended on behalf of the res- 
pondent that in this case it is an admitted feet that the 
decision to retire the respondent was taken by the Mini- 
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step foi Irrigation and the appioval of tlie Chief Mims- 
Swus ter was not taken He relies on item no (vii) of sub-r. 

V. (1) of r. 28 of the U P Rules of Business framed under 

BmiiMCAR 166(3) of the Constitution which provides that all 
j dasses of cases relating to the following items shall be 

submitted to the Chief Minister before the issue of 
oiders 

“Proposals for the dismissal, removal or forced 
retirement of any Gazetted Officer ” 

A similar rule existed in Rajasthan Rules of Business 
which was rule no 31 The relevant portion of that 
rule provided — 

“The following classes of cases shall be submit- 
ted to the Governor and the Chief Mmistei before 
the issue of orders — 


(vii) (- 1 ) Proposals for dismissing, lemoving 
or compulsory retiring of any officer where 
the appointing authopty is the Government 

(6) Where a review petition is proposed to 
be rejected and it is against an order issued 
after submission to the Governor under item 
(vii)(ffi) of r 31 


w '-‘tsc wnere, on review, the Gover- 
nor decides to enhance the penalty already im- 
posed and the enhanced penalty is one of dis- 
removal or compulsory retirement of 
an officer whose appointing authority or anpel- 
late authority is Government 

This rule of Rajasthan came for interpretation before 
ffie Supreme Court in a case of similar nature m State 
of Rajasthm v Snpal Jatn (1) Their Lordships of the 
upreme Court held that though the words Kompnl- 
d) air 1968 sc 1823 
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sory retiring of any officer where the appointing autho- 
rity IS die Government ’ appearing in item (vii) (a) ai e 
general and are not qualified by the woi'ds “as penalty” 
and may be open to the interpretation that all the thiee 
kinds of compulsory retirement mentioned above (in- 
cluding the superannuation retirement) must be refer- 
red to Governor, reading these words in item (vii)(rt) in 
the collocation in which they appear, they refer only to 
compulsory retirement as a penalty 

The learned single Judge tried to distinguish this 
case So as not to be applicable to the present case on 
two grounds in the first place, he thought that com- 
pulsory retirement was not one of the penalties provid- 
ed in Classification, Control and Appeal Rules (C C 
A Rules) applicable to government servants of this 
State though m the corresponding i tiles of Rajasthan 
State ‘compulsory retirement’ was also one of the penal- 
ties Secondly, he observed that in inteipicting sub- 
item (a) of Item (vii) their Lordships of the Supreme 
Couit had also looked into the provisions tontaincd in 
sub-items (b) and (c) which are not found in i elation to 
item no (vii) (a) of r 28 of the U P Rules of Business . 

The learned Chief Standing Counsel pointed out 
that though compulsory letirement was not provided as 
one of the penalties under the CCA Rules of this 
State it was provided as a penalty in addition to the 
penalties provided in those rules, by siib-r. (2) of r 0 
of the U P Disciplinary Proceedings (Administrative 
Tribunal) Rules, 1947 This sub-rule piovides* 

In addition or as alternative to the punishments 
defined in the Cml Services (Classification, Control 
and Appeal) Rules, the Tnbunal may also recom- 
mend the compulsory retirement ivith or with- 
out full or proportionate pension, oi with oi wiih- 

1 HO (II R)_] 073—1 
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out giatuity 01 compassionate allowance, as it may 
statb deem suitable ” 

olf U. P. 

1*1 0111 this provision, which was not perhaps brought 
B H\TNiG w to the notice of the learned single Judge, it is evident 
T M i,ai,j that in this State also for government servants of the 
class to which the respondent belongs, compulsory re- 
tirement can be awarded as a penalty, and in such re- 
tirement even the entire pension and gratuity earned 
by a government servant on account of his past services 
can be forfeited So, the first ground of the learned 
single Judge for distinguishing the decision of the 
Supreme Court is not tenable The other ground 
also does not appear sound It is no doubt true that 
in interpreting the expression of "compulsory retiring 
of any officer” used m sub-item (a), their Lordships of 
the Supreme Court had reinforced their argument by 
referring to sub-items (b) and (c) also which are not 
found in our Rules But that interpretation was not 
entirely based on that ground Even independently 
of these sub-items (6) and (c), their Lordships had in- 
ferred that the collocation in which these words had 
been preceded by the words ‘dismissing’ and ‘removing’ 
drey referred only to compulsory retirement as a pena- 
lty and not the other three types of retirement, namely. 


superannuation retirement, retirement under F R 56 
and the retirment under r 460 of Civil Service Regu- 
lations These three classes of retirement which are 
applicable to government servants in this State also 
did not entail any penalties and the full pension and 
gratuity admissible to a government servant on account 
of his past services is payable to him m case of these 
retirements So far as retirement under F R 56 is 
concerned, it is the settled law that it does not amount 
to any penalty In our opinion the expression ‘forced 
retirement used in r 28(vii)(a) is more indicative of 
the penal aspect of retirement than the words ‘com- 
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pulsoiy retirement’ used in the Rajasthan Rules which 
are capable of including therein even such innocent 
and routine retirements as come to all government 
servants after attaining the age of superannuation 
The learned single Judge has also conceded that the 
cases relating to superannuation retirement would not 
fa ll under item (vii)(/i) and such cases need not be sub- 
mitted to the Chief Minister, though he thinks that 
the cases of other two types of retirement under F R 
56 and Reg 460 of the Civil Service Regulation would 
be covered by the expression ‘forced retirement’, be- 
cause in such cases a government servant has to retire 
prior to the time up to which he would have ordinari- 
ly liked to serve In our opinion, this distinction is 
not comprehensible It depends upon the mental 
make up and the individual financial and family cir- 
cumstances of a government servant as to how he takes 
his superannuation retirement There may be some 
government servants who long for their hard earned 
lest on superannuation retirement after devotedly and 
honestly serving the Government for the prescribed 
period, but most of the government servants on account 
of the present day economic hardship, dread their super- 
annuation retirement and take it as a ‘forced retire- 
ment’ m the sense in which this expression is under- 
stood in common parlance But in the terminology of 
service rules the expressions ‘retirement’, ‘compulsory 
retirement’ and ‘forced retirement’ have come to acquire 
special meanings depending on the context in which 
they are used We agree with the learned single Judge 
that a superannuation retirement can by no stretch of 
imagination be called as ‘forced retirement' though it 
may fall within the expression ‘compulsory retirement’ 
used in the terminology of service rules We are, How- 
ever prepared to go a step further which is a necessary 
corollary to this proposition, namely, that retirements 
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197)2 under the proviso to F R 56(i) and Civil Service Regu- 
lation 460 which stand on the same footing as superan- 
ov u “ nuation retirements inasmuch as none of them involves 
K*s any penal consequences, are also not “forced retire- 
S hainag ar jjients” within the meaning of the said r 28(1) (vii), 
/ M Lai, jr looking to the context in which this expression has been 
used in that rule It may be pointed out that a retire- 
ment under F R 56 is not always a one-sided affair 
A government servant can also after attaining the age 
of 65 years seek his retirement after giving three months’ 
notice In such a case it cannot be termed as ‘foiced 
retirement’ In our judgement the interpretation 
placed by their Lordships of the Supreme Court in State 
of Rajasthan v Snpal Jain (1) on the expression ‘com- 
pulsory retirement’ used in Rajasthan Rule is applic- 
able with greater force to the expression ‘foiced retire- 
ment’ used in corresponding U P rule in the same 
connection, preceded by the words ‘dismissal’, ‘removal’ 
Compulsion may come by course of events also such 
as a person attaining the age prescribed for supei annua- 
tion retirement But force is usually applied by human 
agency So ‘forced retirement’ in the context in irhirh 
these words are used can only mean letirement iv'hich 
is forced on a gazetted servant as a measure of punish- 
ment In that view of the matter the mere fact that the 
decision to retire the respondent was taken ai the level 
■of the Irrigation Minister and the file was not submit- 
ted to the Chief Minister does not invalidate this order. 

The precedent cited by the respondent that when a 
Chief Engineer was proposed to be retired under F R 
i6 on attainmg the age of 65 the file had been submit- 
ted to the Chief Minister, is of no help in deciding the 
controversy before us Even if a case does not fall 
within the purview of r 28, it is always open to the 
ft) air sr i-wR 
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Minister concerned to submit the file to the Chief 
Minister The Chief Minister has also a discretion to 
send for any important file which he wants to see, but 
that IS his own discretion If the Iiiigation Minister 
did not in this case choose to submit the file to the 
Chief Minister, it wiU not invalidate the oidei passed 
by him. 

The next point urged by the learned counsel for the 
appellant was that there was no breach of any statutoiy 
provision of the rule in passing Uie impugned oidei 
which purports to have been passed in public interest 
He contends that the executive instructions on which 
reliance has been placed by the respondent aie not part 
of the statutory rule so as to render the order invalid foi 
any non-observance of those instructions and in this 
case even those instructions have not been contravened 
in any manner. 

F R 56 was amended with effect from 1st Januaiy, 

1 964 when the age of retirement was raised from 55 to 
58 with a proviso to retiie any government servant on 
three months' notice after he had attained the age of 
55 This amended rule was challenged and a Full 
Bench of this Court in Knpn Ram Gupta v. R K Tal- 
toar (1) held that this rule was violative of Aits. 11 and 
1 6 Thereaftei the State passed the Uttar Pradesh 
Fundamental Rule 56 (Amendment and Validation) 
Act, 1970 (U P Act no 5 of 1970) under which this 
rule was amended again with some modifications keep- 
ing in view the observations made by the Full Bench 
in the aforesaid case This amendment was given re- 
trospective effect from 1st January, 1964 'and the deci- 
sions made and the actions taken previous to the passing 
of this Act were validated notwithstanding any judg- 
ment, decree or order of any Court The material por- 
tion of this amended rule provides as follows : 

(t) A IR 1970 All 296 (F.B), 
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“Provided that — 

(i) the appointing authority may, at any 
tune, without assigning any reason, requiie the 
government servant to retire on ihree months’ 
notice or pay m lieu of the whole or part 
thereof, after he attams the age of 55 years, or 
such lesser age as together with the peiiod of 
notice m lieu of which die pay is substituted 
would aggregate to 55 years, so, however, that 
m the case of pay being given in lieu of the 
whole or part of such notice the said period 
shall stand added to the goveinmeni -'Civant's 
qualifying seivice for the purposes of calcula- 
ting the pension and the death-cum-ietirenicnt 
gratuity due to him and for no othei purpose, 
or 

(ii) the government seivant may, aftct pi- 
taining the age of 55 yeais volunianly leiue 
after giving three months’ notice to the ap- 
pointing authority 
Provided further that — 

■(i) the notice of voluntary ictirenient 
given under the first pioviso by a goicin- 
ment seivant against whom a discipluiai v 
proceeding is pending or contemplated 
shall be effective only if it is accepted In 
the appointing authority, subject to the 
condition that in case of a contemplated 
disciplmar}’^ proceeding, the 'government 
servant is so informed before the expiiy 
of the notice, 

(ii) the notice once given by a govern- 
ment servant under the fiist piov’iso shall 
not be withdravrn by him except with the 
permission of the appointing authoiity. 
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Explanation — ( 1 ) The decibioa ol Uic 
appointing authority undei the hist pio- 
viso to requiie the goveinnient scivant 
to retire as specified thcieia shall lx* 
taken if it appeals to the said authoiits 
to be in the public iiiteiest, and the 
State Government may, fioui time to 
time, issue executac insttnclions indi- 
cating guiding pinKiples in that hehalF, 
but nothing heiein tool miks! sh.ill hi 
constiued to lequiii^ an\ xsiiil, m ih' 
order, of siuh detision hu'..", Iieen 1 1! ii 
in the public inteiest oi i<» leqniie the 
publication of siuli nistuutioiis 

(2) Evciy Muh fl'ti'ii'ii 'h.ih. unh 
the conliau is p*<ni‘d he pii luiud tx 
have been taken in lb.* I'lnilii hiieu t 
(i) ‘Appoint lie’, ii'i III- (Ik 

anllioMts ivliidi liis (hr poui i ii '■'•I 
subslaiilne ai'p(nn(ieenl'< K' i'k ; i i " 
scivire [loin wlmh ihi i iinn n- '« i 

■'ant is leip'iM.l <" n iMs ki ni *( " 

This rule ivas a'>am < Inlleii''! tl aiid ilu ni.ittii u.«nf 
before a lai oy l<ull n,cn<h ol this t'onti in Fe's ' 
Nanim v S/w/e (H ! Ins am. mled i <’•' •- nnhehl 

except the last poition ol the !'\pl ('i'l whiih ptoM'de. 
“the State Govoimnent ma\, hnni in -e to tintf issnr 
exccatnc instinclions indiintii , • 'lidn- !.ihNi|ilrs Jn 
that behalf but nothin", heu'in loMia'u.l ••I’.tl! he 
constiucd to icquiu' .iny K'litel. in tl i- of *i'th 

decision having been taken in tin piihlii inteiest oi to 
requnc the ]nibluatinn ol snih 11x11 nr ttons” ‘I'his 
poition being scvoiable fioni th" km o' the nih* uas 
struck down and the Full Remh luld tin' the "Utih 

(1) \TTt 1<)7I All 17R 
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lines would be available from the provision contained 
in the rule itself that such retirement would be oidei- 

OP U P 

V ed in public inteiest, and the expiession ‘public inter- 

BiivTN^GtR est’ IS well-known in law 

M Lai,j meantiine the validity of similar rule fianicd 

by other States and by die Central Government had 
been upheld by the Supreme Court Reference may 
be made to Shivachamna v State of Mysore (1), A K. 
Kmipak V Untm of India (2) and Union of India v 
J N Sinha (3) So the validity of this rule after ex- 
cluding the last portion of Expl (1) which had been 
struck down be the Full Bench, is no more open to 
challenge, nor it has been so challenged in this case. 
The rule as it will now stand only requires that after a 
government servant attains die age of 55 he can be le- 
tired by the appointing authority at any time on giv- 
ing him three months' notice or salary in lieu thereof 
without assignmg any reason But such a decision 
would be tahen by the appointing authority if if ap- 
pears to that authority to be m public interest tliougli 
It need not be recited in the order that the decision 
had been so taken in public interest If a government 
servant challenges such an order, the burden lies on 
him to show that the decision was not in jiubhc intei- 
est 


The rule m its terms does not lay down that if the 
appointing authority on the eve of a government scr- 
v-ant attaining the age of 55 has once taken decision 
that he may be allowed to continue up to the a^e of 
58, it cannot subsequendy change its mind and retire 
him at any time before he attains the age of 58 if such 
retirement appears to that authority m public interest 
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The icipondent had tried to show that this older is 
not in public interest by alleging that it was mala fide, 
arbitrary and in contravention of the executive instru- 
iions contained m ihe Gos eminent Ordei dated 19tli 
Octobei, 1963 (Ann 6 to the Writ petition) and the 
D O dated 26th Novembei, 1969 (Ann 1 to the wiit 
petition) The plea of mala fide has already been nega- 
tived In respect of the executive instructions it has 
been aigued by the learned counsel for the respond- 
ent that they lay down sound guidelines for the ap- 
pointing authority in dealing with cases of such retire- 
ments and as such even though they may not be statu- 
tory rules they will have that force and valldit 5 ^ In 
this connection, reliance is placed on the decision of 
the Supreme Court in Sant Ram Sharma v State of 
Rajasthan (1) in which it was held that while Govern- 
ment cannot amend or supersede statutory rules by ad- 
ministiative instructions, if rules are .silent on any par- 
ticulai point. Government can fill up the gaps and 
supplement the rules and issue instiuctions not incon- 
sistent with the rules already framed In our opinion 
after the aforesaid Full Bench decision these executive 
instructions can have no statutoiy force An order of 
retiiement, if challenged has to be looked into whelhoi 
or not it IS in public interest, with an initial presump- 
tion that such order is in public interest 'and placing 
the burden on the servant to prove that it is not in 
public interest 

Even assuming that these executive instructions 
issued under a provision of the rule which has been 
specifically struck down by the Full Bench, have still 
some binding force, we may proceed to examine if 
there has been any breach of these instructions. The 
instructions, contained in the eaiher secret D O dated 
m noofli 1 s c R m. 

'I H C. (I T R )_1073— R 
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1 9th Octobei. I9W weie modified by the instiuctions 
staot contained in the Government Ordei dated ?6th Nov- 
w/ ember, 1969. On most of the points the instructions 
contained in both these documents aie similai They 
\TTar I % down that six months before a government servant 
attains the age of 55 his record should be carefully 
examined by the appointing authority and a provi- 
sional juc^ment formed whether he should be retain- 
ed on attaining the age of 55 years Apart from the 
special cases m which a government servant is consi- 
dered unsuitable for further retention on account of 
his integrity being doubtful or unsoundness of health, 
the criteria of judging the suitability of a person as 
laid down in the earlier D O was that he should be 
an average or above average officer In forming that 
opinion the totality of his performance with particular 
reference to the entries earned by him in his character 
roll during the last five years should be talcen into 
account The subsequent Government Order made 
this criterion of judging the suitability of a government 
servant stricter by providing that the totality of his per- 
formance including the entries earned by him during 
the last ten years shall be scrutinised, and only those 
persons who are found to be above average should be 
retained and others weeded out In both these docu- 
ments there is a provision that once a decision has been 
taken to continue a government servant after the age 
of 55 years he should ordinarily be allowed to go on up 
to the age of 58 unless there are some exceptional cir- 
cumstances which may justify the reopening of that 
decision It is on this provision that an emphasis has 
been laid on behalf of the respondent 

It is an admitted fact that the case of the respond- 
ent was considered by the Government before his 
attaining the age of 55 and at that lime a decision was 
taken that he may be allowed to continue up to the 
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age of This decision li.id been taken piioi lo the 
issue of the Government Oidei dated 26th November 
1969 

The conleiiUon oL the learned ChieL Standing Coun- 
sel is that since the criterion of judging the suitability 
of a person laid down in the later Government Oidei 
dated 26th November. 1969 is stricter than in the ear- 
lier one, the cases of those persons in which the earhei 
decision had been taken in the light of the previous 
n O could be re-examined and scrutinised in the light 
of tlie subsequent Government Order On the other 
hand, the learned counsel foi the icsponclent atgues 
that a decision once taken under the earlier D O would 
be deemed a valid decision within the meaning of the 
latei Government Order and as such it should not oidi- 
narily be reopened unless there are exceptional circum- 
stances In other words, the contention of the learned 
Chief Standing Counsel is that those average officers who 
had been allm\fed to continue when their cases were 
examined on the basis of the pnoi D O are liable to 
be weeded out on examining their cases under the latei 
Goveinment Ordei unless they are at that time found 
to be above average The con ion (ion on the other 
side IS that ihe average officers who had been allowed 
to continue should not be retired unless there are ex- 
ceptional circumstaiK es justifying a re-opening of theii 
cases Foi the purposes of this case, it is not necessary 
foi us lo enter into this general question The res- 
pondent himself has placed material on record to show 
that there were some subsequent developments in his 
case irrespectii’e of the fact ivlicihei he was otherwise 
an average or above average officei 

It appears that the respondent purchased some land 
and set up a faim at Lucknow — Faizabad Road which 
was within his official circle This land was purchased 
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1SI73 througli scn'cn sale deeds executed between 21st Aug- 
staie usf ]%7 and 29th Decembei, 1967, the first six being 
in favour o£ his wife and the last one in fa\ our of his 
bh\Jaw mnioi dauglitei The purchases were made loi about 
I \TTJl 45,000 A sum of Rs 8,000 was spent on the cons- 
tructions of a tube-well and about Rs 30,000 were 
spent on other accessories and working expenses of the 
faim According to the respondent, as explained by 
him in Ann. 17, part of this money was received by his 
wife fiom her brother as her share m her fathei’s pio- 
peity, part as a loan from her brother and pai t as loans 
advanced to her by the respondent himself The les- 
pondent did not obtain prior permission of the Gos'- 
ernment for making these purchases as lequired by i 
24 of the Government Servants Conduct Rules His 
case is that since these purchases were made by his 
wife in her own name and in the name of hei minor 
daughter, he was under an impression lliat ptioi per- 
mission of the Government was not necessary He, 
however, reported the first purchase dated 21st Aug- 
ust, 1967 to his Chief Engineer vide his letter chted 
13th September, 1967 and the pin chase, s made Ihiough 
other five sale deeds from 7th Septembei. 1967 to 10th 
October, 1967 through his lettei dated 2nd December 
1967 about which the contention of the Goveinment 
IS that this letter is not available on the record The 
last purchase dated 29th December, 1967 was not even 
reported to the Chief Engineer before l.*)th Septem- 
ber, 1969 when an enquiry had already started in the 
matter 


comnlaints leceived 
V e Government about the purchase of this land b\ 
the respondent and his devoting himself to his farm, 
mg business while still m service In that connection 

tome quenes w^e made from him by Sii M C laSw 

Chief Technical Examiner vide his D O letter dated 



Arr virABVo sr'Rri-s 


2 ALL.3 

8 th Septeiiibei, 19()<) (Ann It) to ih< Win jufiMoii 
A reply to thcvsc queries wa.s given In the l(^jn'|ll^f < ' 
111 his lettei dateil ‘iOth Septcnilu'i, I'lh'i < \nii I '* 
the Writ pelilion) I he lesjioiuUnf .ille'^c'' ih.ii ‘ ’ 

lesult of this cuqiui) ilie onh tiling ih.ii w.i' ''f'** 
against him was that tlicie was .1 lethniial hii • ' "t 
24 of the Goveinincnt Scitanis Conihin Rnir- "n •’ 
pan by not seeking puoi sanction ol the t .mi » His't f 
for making these jniuhiises and the leinaiiun •. <<i < 
weie found to be lalse and finolous I lit < not. nit. 
of the othei side is that seieial urei>uln»ii» » ' 
found in conni'ition uiih these iianstn iioie- 

At the leiiucsl ol the leaiiu'd (ouiisel of fht u >'•* • 
eiit lie asked the Chief Standing Counsel il hr u > , 
pared to pioducc hefoio the Cmtu ilie hie in 
the impugned decision to u-tne the lespouden' '• 
taken by the then ruigation Ministn oi if h. 
claimed piivdege d he learned Chiel Siandnni f •• 
sel piodiued (hat file W'e find that it (oni nn»,i j ' 
by the Dcpiiti Secieian which u is eiidoi srd ht ?’•( 
letaiy Tiiigadoii That note In si pointed to 
ous lapses on tlie pait of the i<‘spoii<lcm in 
mg with (he H'(|nneineiils ol j p| (,| tin t.ot.F « 

Seivants CoiidiKi Rules nt lelalion to rh, p,. 
sale dc*eds about the pui(has< ol Ii„d Mine, e 
his own ntcle Ti uns tiu n suggested that du irsn 
ent may be ti.inslened to stant oihei imlr >ni», . . 
of the complaints made against him was tint h< d. » 
himself moie (o looking aftei his lum ihm , . .| 
cial ivoik, and ihciialtei the niatk-i ma\ ht .uuj, . 
to the C r D to cmtpnie if the somcc of mon, fi... 
which these pmchastH. |,.„i ^ ^ 

factotily (‘xp|.,„u.d Wild, the hh uas ,uh,dO. ' 
the Tiiigation Nfinistd hi oidc-ied that ih. < 
who had alreacK attaim.l the age o| vra.,’ hoe* ' » 
retired undei F R “.(i .,„d theiealiu it mn h. , 
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ed if It was necessary to have the enquiiy made by the 
C I D This supports tlie allegation made by Sri 
Virendra Verma in para 5 of his affidavit that he pass- 
ed this order on 13th March, 1970 keeping m view the 
serious complaints received against the lespondent, to 
ivhich leference had been made by the Deputy Secre- 
tary, Iirigation, in his note endorsed by the Secretary, 
Irrigation He further stated that this direction was 
repeated by him on 12th April, 1970 in compliance 
with which the formal order dated 18th April. 1970 
( Ann 27) was issued under proper authentication as 
required under Art 166(2) Sn Virendra Verma fur- 
ther deposed that it was incorrect that it was jiointed 
out to him that the file had to be submitted to tlie Chief 
Minister at the stage when the decision was laken by 
him It was only at the stage of the formal ordei being 
drawn up that the office recorded a note to this effect, 
but the Secretary, Iirigation was of the opinion, -which 
he noted on the file, that in this matter leference to the 
Chief Minister was not needed 'On these facts which 
evidently were brought to the notice of the Govern- 
ment subsequendy, the previous decision about retain- 
ing the respondent up to the age of 68 years, could be 
re-opened and fresh decision taken even in teims of 
these executive instructions 

If in these circumstances the Irrigation Mmistei 
deaded to retire the respondent under F R 56. it can- 
not be said that the deasion was not taken by him in 
public interest, or that it was arbitrary and motivated 
by extraneous considerations As held by the Supiemc 
Court in Union of India v J N. Sinha (1) the appro 
priate authority has the absolute right to retire a gov- 
ernment servant if it is of the opinion that it is in pub- 
lic interest to do so, and if that opinion has been form 
ed bona fide, its correctness cannot be challenged before 

( 1 ) A 1 R W71 s C 40 
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courts I'lie challenge nude by tire lespondent that wa 
this opinion was based on collateral grounds or that it 
was an arbitraiy oi i)iala fide decision, has not been ^ 

established on the facts of tins case The order of re- 
tirement is not therefore liable to be quashed. 

We accoidingl) allow tins appeal, set aside the judg- 
ment and orda ol the leained single Judge and dis- 
miss the writ petition of the respondent But in the 
cirainistances of tlic case wc leave the parties to beai 
tlieii own costs 

Appeal allowed 


CIVIL MISCELLANEOUS 


Befoie M) fushce K N Seth 
ALIGARH MUSl.IM UNIVERSFI’Y, 

ALIGARH niRouGii nt. RegiisIRAr PraTioNER, 


V. 

MUNSIF, KOIl., ALIGARH 

1»78 

AND OTHERS ReSPONDENI'S „ “T" 

March, 

Aligarh Muslim UuiMisiiy Act, 1920, ss 30(2) and 3G-J5 — 

Otdei of Tribunal — Student baned from taking admission 
m University—Suit for setting aside the order— Not mam- 
tamable. 

The various piovisions ol die Ahgaih Muslim University 
Act provide complete machinery for redress of the grievance 
ol a student Various Tribunals undei the statute piovide 
forum for determination of all disputes between the Umver- 
aty and the students in lespecf of the nghfs and liabilities 
treated undci the provisions of the Act Sub-s (2) of s 36 
makes the Older of the Tribunal final and furthei lays down 
that no suit shall lie in any court in respect of the matter 



40 


iHE INDIAN LAW REPORTS 


[1973 


19(3 (leaded by the Tribunal By virtue of sub-s (2) of s 36-A 
^ j hiialit) attaches to the order oi fiibunal of Aibitiation iii a 
disciplinaiy action against a student and a aiil suit to chal- 
CMS’ERbin lenge the oidei of Che Tribunal is expressly barred 

Aijc«h Civil Miscellaneous Writ No 7075 of 1972 coiinect- 

Kottt” ed with Civil Miscellaneous Wiit No 720(') of 1972 

0 J Haydc), ioi the Petiuonei 


K S Stnha, and 5' C , for the Respondents 

K N J — ^The abovenoted wiiL petitions 

ha\e been filed by the Aligaih Musbm University for 
quashing the pioceedings in buit No 4J7 and Suit 
No 438 of 1972 of the court of Munsif koil, Aligarh, 
and for a (iuection to opposite-paity no 1 not to pro- 
ceed with the afoiesaid suits A common question ol 
law aiises in both the petitions and they can be con 
venienil) disposed of byr a common judgment 


Anil Kumai was admitted to Ist yeai M B ,1J S 
class of the Uiiiveisity in die academic session l')72-73 
He made a written repoil to the Dean haculu ol 
Medicine alleging that Wasi Ahmad Farooqi and Zafrul 
Islam, who were students of B U M S of the Uni- 


versity, made indecent assault on him m room no 36 
of^the Mumtaj Hostel in the night of 19th August, 
19/2 An enquiry into die incident was conducted 
by the warden of the Mumta] Hostel He lecorded 
die statement of Wasi Ahmad Farooqi and Zafrul 
Islam The Proctor of the University also made a 
• eport of die incident to the Registrar with a request 
to place the matter before the Gommitte of Discipline 
The Committee of Discipline in its meeting held on 
^^nd August 1972 resolved to serve a notice on Wasi 
>Mimad and Zafrul Islam (o])posite-parties no 2) ask- 
ing them to show cause why their names be not ic- 
moved from the rolls of the University and why they 
ou not e debarred from taking admission in the 
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Uiuvctsit-s aiul Its niaintanicd mstitutions in future 
The Conuuitloc authoused the Rcgistrai to seiAe the 
bhou lause notices on op})osite-paities no 2 I'he 
Rcgisti.u scnotl tiie show tause notices A copy of 
the minutes ol t!ie ineeting of the C!oinmittee of Dis- 
cipline was appc'iidcd to i1h‘ notices Opposile-paities 
no 2 made rip])li<aiions ptaving foi one month’s time 
to piepate tlieii deleiKe and file a leph to the chaiges 
levelled against them The Conmuttec giaiited an 
extension up to llth Seplembei 1072 It Curthei ic- 
solved that if no explanation w.is leceived by the said 
(late and the opposite paitus no 2 laded to appeal be- 
fore the Caimniiiiie. <\ jiinlr oidc'is would be passed 
Opjiosite-iiail les no 2 again iei|uested the Registiar 
on 1 1th .Seplembei , 1072 loi Imihertimeon the gremnd 
that cojnes ol stalt'nu'iils of witnesses sought to be exa- 
imned against them had not bern siipjdied 'I he 
(loinmiitd ol Disiipline again met on 12th Septembet, 
1072 \\^isi Vhmad l'’aioo<|i and /afinl Islam had 
iieithei liled anv explanations noi they w'Cie present 
befoie the CloimmitcT .Xnil Kmiiai wms present for 
cross-exam m. It ion on the said date The Committee 
ol Discipline p.issed a lesolnlion remosmg the name 
of the aloiesajd two sindenis from the rolls of the Uni- 
vei.sits and diic'cting that lluw should not be admitted 
m the Unneisits .md (he institutions maintained by it 
until Ifith fuh, 1071 

Wasi \hmad .ind /alinl Islam filed Suit Nos 437 
and 138 of 1072 in the Court of Munsif, Koil, Aligaih, 
foi a dedal at ion th.it the icsolution of the Committee 
of Disc iidme d.iied I?th .Seplembei, 1072 was void 
Thei Imthci pi.itc'd loi ,m injunction against the de- 
(endanls lesKiming them (oi giving ellcct to the .said 
resolution Kppbc.iiions for an interim injunction 
were also made The defendants filc’d objections to 
4 HC ai,R)~T)79^-fi 
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the said applications and aftei hearing the parties the 
awcarh learned Munsif issued an injunction by his Older 

dated 27th October, 1972 restraining the defendants 
Atic^wi giving effect to the impugned order dated 12th 

koa*** September, 1972. It was further directed that the 
'uGwii plaintills shall be allowed to be treated alike in ever) 
K N seth. respect with the other regular students provided the 
^ plaintiffs abide by the law and the directions of the 
authorities concerned Thereafter the present peti- 
tions were filed by the University for the reliefs men- 
tioned earlier 

The pnnapal question for consideration in the peti- 
tions is whether the civil suit is maintainable. It was 
contended by the learned counsel for the petitioner 
that the Aligarh Muslim University Act provides 
complete machinery for the redress of the grievance ol 
students against an order taking disciplinary action 
against them and the jurisdiction of the civil couit in 
such cases is barred 

The Aligarh Muslim Univeisity Act by s 3 (onsti- 
tutes the Chancelloi, the Pro-Chancellor and the Vice- 
Chancellor and the members of the Gouit, the Exe- 
cutive Council and the Academic Council as a body 
corporate known as the AUgarh Muslim University. 

S 19 lays down the powers and duties of the Vice- 
Chancellor who is made the principal executive and 
academic officei of the University and is authoiiscd to 
exercise general supervision and control over the affairs 
of the Umversity S 27 provides for Statues for various 
matters including procedure for appeal to the Execu- 
tive Council by any employee or student against the 
adtion of any officer or authority of the University 
tatute 35 piovides that all powers relating to discip- 
line and disciplinary action in relation to students shall 
vest in the Vice-Chancellor Cl (2) provides that the 
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Vice-Chancellor may ciclegate all oi any ol his powers 
as he deems piopei to ihc I’l octor and to such other 
officei'S as he may specily in tins behalt S 36-A reads 
as follows 

“(1) Ally slu<lcu( 01 ciuulidate foi an e\auuna- 
iKiu whose name has been removed from tiic lolls 
oi the University by the ordeis oi lesolution of 
the Vice-Chancelioi, Discipline Committee or 
ExamuidUoii Committee, as the case may be, and 
who has been debaried from appealing at the exa- 
minations oi the University for more than a year, 
may, witluii ten days oi the dalt' ol letcipLof such 
oidei 01 copy ol siuli icsolution by inm, appeal 
to the Executive Council .nid the Executive Coun- 
cil may conhuu, modify oi leveise the decision of 
die Vicc-Chaucclloi oi liie Commiiiee, as the case 
may be 

(2) Any dispute aiisiug out ol any distiphiiaiy 
action taken by the University against a student 
shall at the lequest of such student he referred to 
a Tiibnnal of Aihitiation and the provisions of 
sub-s (2) of s :;() shall, as fai as may be, apply to 
the tefoicnce made under this sub-setion" 

S 36-B also coniers on eveiy einjiloycc and student a 
light of appeal to the I'ACCutivc Council against the 
decision of any oflKct oi authority of tlic University 

In sub-s (2) of s 36 it is provided that any dispute 
arising out of a contract between the University and 
of Its employee shall, at the request of the employee 
concerned, be icfcned to a Tiibunal of Arbitration 
It is also piovided that the decision of the I'ribunal 
shall be final, and no suit shall he in any civil court 
in respect of the matters decided by the Ihibunal 
By vinuie of sub-s (2) of s 36-A this jiroviston is made 
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applicable to any diipute arising out of any discipli- 
nary action against a student 
In \iet\ of the afoiesaid piovisioii it was contended 
that the Act and the Statute provide a complete re- 
medy and the jurisdiction of the civil court to enter 
tarn a dispute of the piesent natuie is bailed Reli- 
ance has been placed on Dhulahhm etc v Slate of 
Madhya Piadeih (1) wherein the principles regaiding 
the exclusion of the juiisdiction of the civil courts 
have been laid down The principle no 1 says 

“Wheie the statute gives a finality lo the orders 
of the special Tiibunals the civil court’s jurisdic- 
tion must be held to be excluded if theic is ade- 
quate remedy to do what tiic civil courts would 
noiinally do in a suit Such jiiovision, howevci, 
docs not exclude those cases w'hcre the piovisions 
of the paiticulai Act have not been complied with 
01 the statutoiy Tiibunal has not acted iii coii- 
loimity with the fundamental principles ol judi- 
cial procedure ” 

As mentioned earlier the various provisions of the 
Ahgaih Muslim University Act provide oomiil^ne 
machmeiy for the redress of the giievance of a student 
On the show cause notice being issued, the opposite- 
parties could place their case before the Committee of 
Discipline They had also a nght to challenge the 
coirectness of the order of the Committee of Discipline 

sTJ fttS, Committee 

’ ®™p™’ered the student to hjivc the dis- 
pnte rrfeimd to a Tribrnd of Arbii.ation Th, A« 

^ of appeal aj^ainst the order 
of Ae Committee of Dtsciplme but ,pVes a fm h^^f^ 
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tioii VaiiouN I nbuii.il'. vukU'I the ‘.taiute jitovich 
forum for deteuuniation <4 all disputes between die 
Univeisit'y and the students m lespect of the iip;hts and 
liabilities created undei the provisions of the \rt 
Sub-s (2) of s ‘h) makes the ordci of the Tiibunal 
final and fuithei lavs down that no suit shall lit in 
any court in lespeet ol tlie mattei decided bv the Tri- 
bunal By vniiie of suh-s (2) of s ‘'Ifi-A finality at- 
taches to the mdei ol the Tiihunal of Ai'bitration in 
a disciphnaiv action a!>ainsi a student and a civil suit 
to (hallcnoe tlie 'oidei ol the Tribunal is expressly 
haired 

The exception engialied in pnncijde no 1 referied 
to above would also be not at ti acted in the jnesent 
cases I'he opposite-pailies no 2 weie duly seivcd 
with noliees issued by the Coimnitlcc of Disciplin'* 
and the*v w'Oie asl ed to submit then e'xplanation anc’ 
appeal bcfoie the Committee on 11th Septcmhei, 

A cop\ of till minutes of the inc-eiing ol the Committee 
of Diseiplme was also .ippeiidoel to the notices Siini 
laily a copy of the statement of Anil Kum.ii, the coin, 
plainant. who wms tlu‘ only witness in snpiioii of the 
c’omplamt, was also sent to the opposilc-narties Oppo 
sitc-paiiies no 2 made applications foi one month’** 
nine to piepaic their defc'nre and to file a rcplv to the 
haiges levelled ayiimsl (hem The Comniiiiee, how 
evci, gianieil them time iiji to lllh Seiitembci, 1072 
It was made cleii that if no explanalior! was icceived 
by the afoiesaid date and the oppositc-paities failed 
to appeal bc^fene the Committee ex funlr orders would 
be passed (hi 1 2th Septembei 1072 ilie C'mmitt-e 
of Discipline iiu*! a"am On that date And Kumai 
was piesont foi tioss-examination but the opposite- 
parties ncithei fill’d •» u'dIv to the chu^e diept noi ai> 
peared hefme the Committee of Discipline to cross- 
examine and contiovert the ev'idenfc of Anil Kumar 
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i<) 7 a It IS (Jius clear that a leasonable oppoitunit) was given 
Au^u (o the opposite-parties to put forward their case he- 
MosuM the Committee of Discipline In the arcumstan 

tes It could not be said that the provisions of the Act 
MuNBtt had not been complied with or the statutory Tribunal 
had not acted in confirmity with the fundamental 
K N se* prinaples of judicial procedure The Committee of 
‘ J Discipline, exerasmg the delegated powers of the 
Vice-Chancellor, was competent to take a decision on 
the basis of the material before it The opposite 
jiarties could have no grievance against the proceduie 
adopted by the Committee of Discipline when they 
themselves felled to file any explanation or appear be- 
fore that Committee The exception provided in 
r 1 mentioned above is thus not attracted and the 
suits filed by the opposite-parties would not be main- 
tainable. 

A similar question for consideration came up be- 
fore a Bench of this Court in Vija? Bahadur Smf 2 ,h v. 
The Vice-Chancellor of University of Allahabad (0 
In this case the appellant was refused admission to 
one of the hostels of the University He preferred an 
appeal to the Vice-Chancellor but that was dismissed 
Thereafter he instituted a suit praying that the Uni- 
versity authorities be directed to a^it the appellant 
to the hostel He also obtained an interim iniunction 
directing the University authorities not to evict him 
from the hostel Thereafter the University authori- 
ties instituted a writ petition in this Court challenging 
the competence of the civil court to entertain the suit 
The writ petition was allowed and it was held that the 
civil court had no jurisdiction to entertain the suit 
and on this ground the proceedings in the suit were 
quashed Reiving on the second part of principle no, 

(1) Spl Appeal No, 245 of 1972 decided on 8-5-1972» 
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2 in Dhulabhai’s tase (li) the Bench attirnu'd the view 
taken by the learned single judge 

Learned counsel foi the opposite-parties lontended 
that the Uulverslt^ should luu’c laised thi* ([uestion oC 
juuscUttion when it filed objections to the applications 
toi an inteiim in) unction and as that was not done 
this Couit should not interfere m the exercise of its 
extraoidinary puisdittion under An 220 of the Cons 
titiition It was also contended that against the order 
of the learned Miiusif die University has picteried ap- 
peals wliKb are pending and the question which is 
sought to be i.used in the |)icscnl petitions can also be 
laised and dot idl'd in the ajipcals The University 
should have laised ob|e(tions at the initi.il stage when 
It |nit in appeal ance in ies|)onsc to notices issued by 
the tiial com I Ilowc'vei, the failure to laise (his plea 
at that stage would not he lat.il to the inaintainabilitv 
of the piesenl |)etiHons No useful purpose would 
be solved by derlnn’ng to inteifere on this technical 
giound The scheme of (be Aligaih Mtislim Univer- 
sitv Act hais (he cogni/anco of the suit bv the civil 
(’ouiL .ind would be in the interest of all die paities 
(oncetned that the pioceedings in the suits should be 
qu.ished at this uiitial stage when even the written 
statetncmis base not been filcv! in the suits 

T .aecoidingls .dlow these petitions and quash the 
proceedings in Suits Nos and 488 of 1072 of the 
coiui of Mnnsif, Koil. Aligarh The Icirned Munsif 
is diiocted not to jirocc'od with the hearing of the afore- 
said suits In the c trcnmstances of the ca^'O the paities 
are clnected to beat theft own costs 


Pehtwnt allowed 


1973 
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APPELLATE CIVIL 


Befou' Ml Juiluf S ('Jiiuului and Mi fvstice 
N D Ojha 

^ NEPAL, SINGH Appfilant, 

Marc*. 13 ^ 

STATE OF U P VND orni'Rs Rfspondents 

U. P. Government Servants Conduct Rules, 1956, t 2‘)~ 
Constitution of India, AH 311(2)— Po/ecc Sub-Inspectoi 
manying again dunng the life time of hn first wife— Sub- 
Inspector tieated ns a cointpl offnet—l eimination of sei- 
vice^Art 311(2) not attracted 

Where the dominant intenuon appears to have been to Lci- 
minate the services of the appellant liecause he was lound 
unsuitable to be retained in scivice, held, that the oulei does 
not seem to be founded directly oi pioxiraately on allegations 
that th^ appellant maiiied two \wivics lagainst Govcumficni 
Seivants Conduct Rules The impugned oicki cannot bo 
characterised as imposing the punishment of dismissal oi le- 
moval fiom seivice The order on its terms is inocccuous and 
does not cast any stigma Ait 311(2) is theiefou not atiiait- 
cd 

Special Appeal No Q ol 1072 fiom the )Uflgment 
dated 17th November. 1072 passed by H Swarui*, J 
m Civil Miscellaneous Wnt Petition No 3002 of 1071 

B P Srwastava, K B Gaig and R P Swell, for the 
Appellant 

5 C j foi the Respondent 

S Chandra. J —The principal question rarsed in 
this appeal is whether the order teiminating the tem- 
porary services of the appellant from the ixist of Sub 
Inspector of Police is m law an order of dismissal oi 
removal from senuce so as to attract ^rt 3] nf th^ 
Constitution 


The appellant was employed 
Inspector of Police In 1060 he 


as a temporary 
was posted at 


Siib- 

,Shah- 
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jahanpui 'i'Jjc Superuitendent of Police, Sahjahan- 
pur drew up cliiciplinary proceedings under s. 7 of the nbtai. smo* 
police Act against the appellant on the charge that staibof 
while he was posted at Pithoiagaih he had in Novem- ^ 
her, 1964, contracted a second mairiage while his first 
wife was alive This was done without prior permis- 
sion of the Go\einineiit in violation of r. 29 of the 
U. I' Government ServMuts Conduct Rules, 1956 
The .ippellant denietl the charge and filed a written 
statement The Sunpeiinicndent of Police recorded 
the evidentc foi the piosetution as well as the defence 
Alt this stage the Deputy Inspector General of Police, 

Bauilly visited Shali)ahanpui towaids the beginning 
nt Kebiuiu 1970 On a perusal of the file he found 
that the oflcnce foi idiich the appellant was charged 
was committed by him <it Pithoragarh which was in a 
police range chircient than the one to whicli Shahjahan- 
pur appei lamed and that without an order of transfer, 
the proceedings at Shall jahanpur were incompetent 
On this view he, on ]2lh M.mh, 1970, passed an order 
quadnng the disciplinaiv proicedings 

On Stli M.uch, 19T(>, the Inspector General of Police, 

Uttar Pradesh issued a Ciiculai to the Superintendents 
of Police in the State icquiiing them to submit a list 
of the Sub-In spec tois, who fell in any of the following 
three categories 

(1) Whose leputation and integrity is veiy low, 
and/or 

( 2 ) who are generally involved in scandals, like 
di inking, immorality etc which blackens the face 
of the IJ P, Police, and/or 

(3) cvci 7 whcre they are a big problem because 
they ciicoiuage gambling, excise offences, brothels, 
criminals, etc 

4 lie (ILR)_1978-7 
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The Superintendent of Police, Shahjahanpur drew up 
Nbpai, Singh a list of such Sub-Inspectors and sent it to the Deputy 
SiATB or Inspeceor General of Police, Bareilly on 4lh April, 

1970 The appellant’s name was included m the list 

s. Chandra, respect of Ae appellant the Superintendent of 
Police made the following note 

“A corrupt officer, who is not straightfoiward 
Married two wires against Government Servants 
Conduct Rules Does not do his duty sincerely 
Wherever he goes creates problem ” 

On receipt of this lepoit the Deputy Inspector 
General of Police, Bareilly on 27th Apiil, 1070 pissed 
the impunged order terminating the appellant’s service 
On Its fece the order was innocuous It did not tefer 
to any of the matters mentioned in the report of (he 
Superintendent of Police 

The appellant challenged the older of termination 
by way of a writ petition It was pleaded (hat the 
order quashing the disciplinary proceedinos ivas ante- 
dated and passed mala fide merely to validate the 
order of termination It was also uigci’ that the im- 
pugned order was passed by way of imposing a punish- 
ment of dismissal or removal from service and so it 
attracted Art 311(2) of the Constitution The learn- 
ed single Judge repelled both these submissions and 
dismissed the writ petition 

The appellant does not dispute the finding that dis- 
ciplinary proceedings under s 7 of the Police Act 
could be conducted in the same police range in which 
the offence was committed From the materials it is 
dear that the Deputy Inspector General of Police 
quashed the disciplinary proceedings on the ground 
t at they were not competent in a different range The 
appellant’s allegation that the order was not passed on 
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12th March, 1970 but it was leally passed subsequently 1073 
and ante-dated or that it was passed mala fide to vah- 
date the older o£ tciniinaiioii has not been established 
by any cogent m.itciial. Wc have no hesitation in up 
albrming the finding of the learned single Judge on s Chandra 
this point ^ 

Foi the appellant it was uiged tliat fotmaji depart- 
mental proceedings wcie commenced to enquire into 
the charge that the appellant had mariied again while 
his fust wife was alive and was as such guilty of gross 
negligence and leinissncss in the d^chaige of the duties 
and unfitness for the same, yel although the discipli- 
naiy proceedings were quashed bcfoie any finding 
could be leached, the Superintendent of Police speci- 
fically mentioned in his report that the appellant had 
married two wives against the Government Seivants 
Conduct Rules It was uiged that it was evident that 
the gravemen of the chaigc levelled against the ap- 
pellant was the real leason for the leiniination of the 
appellant’s services The authoiitics intended to im- 
jxisc the punishment of dismissal or removal in the 
guise of a simple order of tennination 
The learned .Standing Counsel, on the othei hand, 
contended that the Deputy Insjiccttu Gcneial of Police 
passed the impugiu’d oidei because on receipt of the 
evaluation of tlie ajipenant's work and peifounancc it 
was found that he was not suitable to be letained in 
seivice 'I'he older was not sought to bo founded on 
.iny misconduet Leiined coun<>cI foi either parly re 
hed ujHin sei'cial decisions of the Supienie Couit in 
suppoiL of their icspcctive submissions 
The language of an ordci is not decisive upon its 
true chaiactcr, la P L Dhmgra v Unwn of India 
(1) it was held that a sininle older of termination or 
n> ^ t K ions s a .sc 
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le, isici could becoine tie imposi 'on of punishment 
NEPAtsxKGH of lemoval oi- : eversion if the order visits the servant 
Statb of with any penal consequence or affects or forfeits rights 
^ ^ or benefits already cained oi accrued to him It was 
Chandia, that it IS true that misconduct, negligence or 

inefficiency or other disqualification may be the motive 
or induang factor which induce the Government to 
take action, but if the termination of sen'icc is founded 
on the right flowing from tlic service rules, then, 
prima facie, the termination vas not a punishment and 
so Art 311 IS not attracted But il the Goveinment, 
nonetheless chooses to punish the set v ant and if the 
temiiiiation of service is sought to be founded on mis- 
conduct, negligence, inefficiency or othei disqualifica- 
tion, t^^en It IS a punishment and the requiremcitts of 
Alt 311 must be complied with 

The question as to when misconduct, negligence 
etc form the motive or the inducing factor of the foun- 
dation for the termination was explained m fagdish 
Mitter v Uivon of India (1) It was obseived that 
the temporary servants or probationers are generally 
discharged because they are not found to be competent 
or suitable for the post they hold Before discharg- 
ing a temporary servant the authority may have to exa- 
mine the question of the suitability of a servant to be 
continued Such an enquiry is held only for deciding 
whether the servant should be continued or not There 
IS no element of punitive action in such an enquiry. 
Even il a formal enquiry is held into certain specified 
charges but while the enquiry is pending the author- 
ity takes the view that it may not be necessary or ex- 
pedient to terminate the services of the servant liv 
issuing an order of dismissal against him, the cnouiry 
is stopped and an order of discharge simphcitei is jpass- 

(1) AIR 1964 SC 449 
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ed The dischragc cannot, in law, be regarded as dis- 
missal because the apjDointing authority was actuated Nmr. sinwi 
by the motive that the said government seivant did not op 
deserve to be continued for some “alleged” miscon- ^ ^ 
duct. ® Chandid, 

Ihc decisions ol tlic Sujnemc Couit m State of 
Punjab V Snkh Raj Baluulu) (1) and A S Benjamin 
V Union of India (2) ivcic uses is'lierc disciplinary 
pioceedings weic launched on the basis of specified 
chaiges but (he same wcic diopped wiihout reaching 
any conclusion and .i simple oidei of tcimination ot 
leveision v.is passed h was held dial the oidei was 
valid 

In the tases of Slate of Onssa \ Ram Naiain Das 

(3) and R C Laty v Slate of Bilun (1), the Supreme 
CoeiL foun I that the eiupui) was held with a view to 
evaluate the suitability of the oflicet and so the ordei 
was not by way of punishment 

In Stale of Btfiai v (lof.i Kishoie Pumd (5) and 
Madan Copal v State of Punjab ((>) the Supieme Court 
found that regulai eiicjuny into specified (haiges was 
held m ladei to take punitive action The charges 
having been found pioved at such an enquiiy the 
Older of dismissal ni leveiston being based on the find- 
ings was in the n.ituic of punishmcmi The case of 
ippai Apay Snisirh v The Slate of Punjab (7) is also a 
case wheio . n inh'rmal en<|uny was held into specified 
charges of nn.scondurt The chaiges weie found 
pioved and (he* finding resulted in the order of rever- 
sion ft was held that the order was jiassccl by way i f 
pmiishmcnt 

(1) A I R Itiefi s C 1089 (2) Civil Appeal No. 1841 of 1966 

(8) AIR. 1961 SC 177 d«#irJed on 13-12-1966 

(4) Cml Appeal N'o 690 of 1969 deeded on 28-10-1968 

(5) AIR I960 8 C 089 (6) AIR 1963 SC 631 

(7) 1970 (8) Supieme Court raws 8^ 
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The cases of Union of India v. 11 S Dhaba (1) and 
Champaklal Chimanlal Shah v The Union of India 
(2) and Jahir Singh Bedi v Union (3) are cases where 
no enquiry was conducted but a recommendation to 
revert the officer %vas made because of a large number of 
complaints against the integrity of the officer and ad- 
verse reports from superior officers It was held that 
the order was based upon an evaluation and assess- 
ment of die peiformance of the official in the officnt- 
ing post and that the order was passed on the ground 
of unsuitability and that could not be deemed to be 
by way of punishment 


There are three decisions of the Supreme Court 
which require a little closer consideiatipn In K H 
Phandia v State of Maharashtra (4.) the appellant was 
faced With certain charges of accepting ironey at the 
time of marriage of his daughter The appellant de- 
nied the charges The Secretary to the Government of 


Maharashtra, Agriculture and Forests Department told 
the appellant about the complaints against him in 
April 1962 The Minister of Civil Supplies in the 
month of April 1962 visited the apppellant’s office and 
said that there were complaints against him The ap- 
pellant requested a thorough enquiry in connection 
with such complaints Subsequent to the visit of the 
Minister an Inspector of Police of the Anti-Corrup- 
tion Branch took possession of several files of various 
foir price shops for scrutiny At the time of the pas*- 
mg of the order the appellant protested that the same 
should be postponed till the completion of the investi- 
gation The Government did not accede to the re- 
quest of the appellant and reverted him Later the 
police renort exonerated him of .the charages Though 
the service record of Shri Phandia was good, yet be- 

1969 (3) see 603 1964 9 r* u lAn 

('3) CA 1272 of 1966 decided on 12-1-1968 ^ R 390 

AIR 1971 S C 996 ^ 
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cause of this solitaiy incident he was leverted. The 
fact that the police enquiry exoneiated due officer 
accentuated the intent of the Government to punish 
him because they were convinced that he was guilty 
The order was held to be penal 


1979 

Nepal Singh 

V 

Staib or 
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S Chandra, 

if 


la State oj Bihiu \ Shiua Bhikshuk Mishra (1) S B. 
Mishi.v was ollitiaiing as a teniporai-y Subedar Major. 
On Scptembei, 1950 he slapped his orderly. His 
CominancTuig Ollicci inlonncd the Deputy Inspector 
General of Police of Lhi.s incident intimating that on 
an entiuay he had loiuid the incident to be true The 
Deputy iMspcctot Clencial of Police addressed a note 
to the Ims{)0cc‘0i C.eneial of Police that S B Misra 
was not snitaiile oi lit to be piomoted to the post of 
Subedar M.i)oi K". the j)ic*cnt charge against him 
was SCI tons an otdci of uneision would meet the case, 
because it was obvious that he w'us not likely to make 
cithei a suitable biibedai Mapi oi Sergeant Major 
The Supteme Couit held that the order of reversion 
w'as diicitly and pioximatcly founded on what the 
Comniandaiu and the Deputy Inspector General said 
1 elating to the lespondciit’s (S B Misra’s) conduct 
generally and in paiticulai with reference to the inci- 
dent of assault bj him on his orderly The order was 
held to htive been passed by way of punishment It 
appeared from the note of the Deputy Inspector Gene- 
ral of Police that though he mentioned reasons fbr 
S B Mishra’s unsuitalnlitv hut he recommended his 
reversion beeaiisc of the serious incident of slapping 
the orderly It seems to us that the Supreme Court 
felt that the dominant intent of the authority was to 
punish Shri Misra for the incident of slapping the 
orderly 


n) MR \m sc 1011 
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The case of Ram Gopal Chaturvedi v. State of 
NbpalS»oh Piadesh (1) is m the same category. Shri 

smtb^op chatun^edi was functioning as Civil Judge in Madhya 
s aiaiidra, Pr^desh, in 1964 when his services weie teimmated 
J It appeared that the High Court had received some 
complaints that Shri Chaturvedi was associating with 
a young girl against the wishes of hei fathei Ihc 
Chief Justice of the High Couit made an enquuy ami 
admonished the appellant for this conduct On his 
return the Chief Justice dictated a note indicating tha 
there was substance m the complaint that the appellant 
was maintaining the girl and that his relations with 
her were not innocent The note then stated 

Shri Chaturvedi did not enjoy good leputation 
at Morena and Kolaras where he was posted before 
his posting at Gwalior Shri Bajpai, District 
Judge, Gwalior also mformed me that Shn Cha- 
turvedi was not honest and that in collaboiation 
witli the Traffic Inspector he has taken money from 
accused persons m many cases undei the Motor 
Vehicles Act ” 


rvo cnarge-sheet was served against the appellani nor 
was any departmental inquiiy held against him On 
10th March, 1964 the Madhya Pradesh High Couit 
passed a resolution that the State Goiernment should 
terminate the appellant’s services The State Gov- 
ernment accepted this recommendation and passed a 
simple order of termination The Supreme Court 
eld (hat the High Court did not find the apjiellant 
ht to be retained in service and the Government took 
he same view The enquiry was held with a view to 
see whether he should be retained in seiwicc In thrs 
mse the order of termination w.is b.*sed upon lifs con- 
uct generally but with reference to t particnS ir ind 

a) AIR 1970 SC 158 
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dent as well It appeals to us that the only fact which 
distinguishes this case fioiii the decision in Shiva Bhik- NBPAiSiNGii 
shuk Mishra’s case (1) is that m Chaturuedi’s case state op 
^ 2) the Court felt that (he authority’s dominant inten- — ■ 
tion was that tlie ofiker was unsuiiablc and the ordei ** Chandra, 
was not based ptinianlv upon anv specific misconduct. 

Oui attention wms also insited to the cases of fag- 
dish Prasad Slifish I \ Sfati of U P (3) and 7? K Bhatt 
V Unwn of India (H In both these cases tlic Sup- 
leme Couit did not decide any thing Aftei making 
some gcnci.il obseuaiinns the c.ises weie remanded to 
the High Court fen c‘s .dual ion of facts They are not 
helpful 

The decision of the .Supunne Court in Siale of My- 
sore V P R KuUy'niii (fi) shows that if an order is 
based upon collateial f.uts oi n relevant considerations 
It is liable to be sf nuk denen as aibitiaiy A con'pec- 
tus of these authoiilies shows that a simnlc otdei of 
teiraination or icscnsion would .unouni to punishment 
or reduction in tank if-- 

(1) the Croveinment sen.iut holds a permanent 
post in a substantise capacity, because in that case 
a siiniile oidei of teimination oi levcrsion neces- 
s.irily invoUes casting a stigma by lemoving him 
horn a post ivhich lie has a right to hoi'* 

(2) Where (he oulei expicssly u.ses woids which 
cast a stigm.i on the char.icter or conduct of the 
officer: like ‘comijit, officer’ State of Bihai v Gopi 
h nhou' Pi, "ad (ti), ‘found undesirable’ fandish 
Mittn V, Vnion of India (7\ 'outlived utility' 

Stale of Ullai Piadesh v Madan Mohan Nagar 
fS) But ic'ims like 'foi ‘reneial unsuitability’ 

O) MR 1071 S.C lOJI. (0)AIR 1970 SC IS8 

C!i) AIR 1071 SC lA I fll Wn (3) I IJ &87 

('') AIR l')73 SC *21/1 (0) AIR WOO SC 689 

(7) AIR loot so 119. (8) AIR 111.7 SC 1260 

1 nc (I LR)- 1178 -8 
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1973 Dahp StT?gh V State of Punjab (1) or ‘m public 

MpATsftCH interest’ (T. G Shivacharana v State of Mysore) 

Stato op do not cost any stigma, 

u P 

s cii^ra order is directly based upon findings 

J ' of guilty of misconduct etc reached at an enquiry 
either formal or informal, or where the order is 
based upon the Government’s conviction that the 
officer was guilty of some specific misconduct, the 
order is deemed to have been passed by way of 
punishment 

(4) Where the order is based on specific allega- 
tions of misconduct as well as general evaluation 
or assessment of his performance the predomin- 
ant intention is to be seen If the dominant in- 
tent was to punish because of the misconduct the 
order will be a punishment 

(5) If the order is based on a general assessment 
of the officer’s performance in order to find out 
his suitability to hold the post, the order does not 
involve any punishment irrespective of the fact 
whether an enquiry was held for this purpose or 
the assessment was made on the existing record 
of semce. 

In the present case the Inspector General had issued a ' 
Circular requiring the Superintendents of Police to 
submit a list of Sub-Inspectors who fell in any of the 
three categories 

(1) Whose reputation and integrity is very low. 
and/or 

(2) who are generally involved in scandals, like 
drinking, immorality etc which blackens the face 
of the U P Police, and /or 

H) AIR 1960 s C 1806 


(2) A 1 R 1965 S C 389 
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(3) everywhere they are a big problem because 
they encouiage gambling, excise offences, biodiels, 
criminals, etc. 

The report of the Superintendent of Police against 
the appellant was, 

“A corrupt officci, who is not straightforward. 
Married two wives against Government servants 
Conduct Rules Does not do his duty sincerely 
Whercvci he* goes ci cates pioblom,” 

The first sentence (coiiupc officei) bi ought the appel- 
lant within the fust category, namel), his integrity was 
very low 'I’he thud clauses coveied the third cate- 
gon, nanicl), that he* was a piohlem 'Phe second 
dune iliut he- manu*d two wives ag.unst the Gov- 
eirimcnl Seivauts Gcmducl Rules did not bung him in 
am oi Hu tniee catc’gones Maujing twice over was 
not an o'Ienc«> | li<‘ g astanc'ii of llic chaigc w’s that 
he did this without piioi pcimissicm of the Govern- 
ment 'fho chaige was ic'chmcal, and not one which 
invoh.e<l scandals, like* chinking, innnoiality etc which 
blackens the face* of the U P Police as mentioned in 
the second ratc'goiv of the Ciicular In oui opinion 
the dominant intention ajipeai's to have been to termi- 
nate the scrvue.s ol the appellant because he was found 
unsuitable to be retained in service The older does 
not seem to be founded directly or proximately on the 
allegation th.ii the appellant married tw'o wives against 
Governnieni Seiwants Conduct Rules. In our opinon 
the impugned order cannot be characterised as impos- 
ing the ymnishment of dismissal oi lemoval from ser- 
s'lce The order on its terms is innocuous It does 
not cast any stigma. 

In the* Tcsult the appeal fails and is accordingly dis- 
missed with costs. 

Appeal dismissed. 
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APPELLATE CIVIL 


Befoie Mt Justice G C Mathur and Mi Justice 
H Swamp 

STATE OF U P VxND ANOTHER Appeilanis, 

March, 24 

V 

DHAN SINGH and o i hers Respoindi \ . s 

U. P. Imposition of Ceiling on Land Holdings Act, lOtiO. 
s 5-A — Child in w'unb on the date of enfoiccuu nt of the 
Act — Born aftei the commencement of the Art — Ci.iuioi hr 
taken into account foi deteiinnuiig the family 

The doctrine that a Hindu undnuded hiinily conic", info 
existence from the date a son is conceived is not oi unnots.iI 
application and cannot be insoked in detciinimng ceiling .ut i 
of the tenure-holder under the Act 

Normally, an unboin child even if in tlic uoiiib, mn 
taken or counted as a membci of the fannh 

Special Appeal No 1018 of 1967 fiom the (udgi k>ih 
of S ChandrAj J 111 Civil Miscellaneous \\’'ni No M7 
of 1987, decided on 16th May, 1967 

S Cj for the Anpell.ints 

AT C Agaiwal .ind K B L Gain, lot the Resjinn- 
dents 

G C Mathur, J — Dhan Singh tesnontlent no 1, 
was the tenure-holder of .i luge area of hind \ iioine 
under s 10 of the IT P fniposition c f (It ilino on 
Land Holdings Act, 1960, uas seivcd up ni h m II< 
filed objections tlainnng that his faniil} couMsicd n{ 

^ seven members He also claimed ceuaui cxcnijdjons 
By the time the ob]ection.s tame to he dernled his 
family had increased to nine rnemheis and he < I lined 
Jiat the ceiling area should hr ealculatcd on (lie h’sis 
of nine membeis in Ins family The Piesci ihcd .Autho 
rity accepted his conimiion imd t'alculaied tht* ceiling 
Srea at 64 acres, but in cakuhiting the suijdus ana (he 
Prescribed Authmiy committed sonu* eiroi Dlian 
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Smgh preferred an appeal for correcting the error in 
the calculation of the surplus area In the appeal it 
was urged on behalf of the State Goveintnent that the 
child born subseciucnt to the coming into force of the 
Act could not be taken into account in calculating the 
members of the family This contention was accepted 
by the Apjiellatc Aiuhoni> and it held that on the date 
the Act came into fotce, which is the releiant date, the 
family consisted of only seven inembeis and was. tliere- 
foie entitled to a ceiling area of acies onl\ It 
furthci held that the suiplus aiea calculated on this 
hisis came to something inoie than w’hat Incl been dec- 
lared b'^ the' Pu’sciibccl Aulhonlv and. thcicforc. Dhan 
Singh was not i calls aggiicscd l>s the order of the 
Pre'-ciibed Authonl) It, accorclinsly. dismissed the 
apncal Thcteujuin a sviit petition was filed before 
•his Cotirt. 

It appeals that oul of the two chihhc'n born after the 
cc’ining into foico of the Act, one was a son who was 
in einbiyo on the date the' Act came into lorcc ft was 
n.gcd bcfoie the leuinc'd single |uclgc that tins son 
should be deemed to have been in existence on the 
date the Act came into foice and should be taken into 
account in doteimuiing the family The learned single 
Judge accepted this contention and held that a child in 
the womb was a child in existence on the date the Act 
came into fotce ITc, accoicbngly, held that the family 
comisted of eight mcmbeis and was entitled to a ceil- 
ing are.i of 61 acres On this basis the suiplus area w'as 
found to have been wiongly calculated and the learned 
single Judge temanded the case to the Appellate Autho- 
rity for ( once Lion of tlie mistake The State Govern- 
ment has now jnefened this appeal against the judg- 
ment of the learned single Judge 
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The only question which arises for deteimmation m 
siATO^oF appeal is whether a child who was born after the 
Act came into foice, but who was in embryo on that 

date, can be treated to be a child in existence on the 

MaAur, j The learned Standing Counsel has relied upon 

the decision of a Division Bench of this Court in Statr 
V District Judge fl) The facts of this case are identi- 
cal to the facts of the case before us In this case t'^e 
family of the tenure-holder consisted of five membeis, 
but a son was born in February 1961 increasing the 
numbei to six It was held by the Division Bench that 
the relevant date for determining the ceiling aiea was 
the da'e of the enforcement of the Act (3rd Januaiy, 
1961) und, therefore, a son born after this date couir* 
not be taken into account in determining the number 
of the members of the family Since the son in (his 
case ivas bom m February 1961, it is obvious that he 
w^ in embryo on the date the Act came into force and 
still the Division Bench held that he could not 
treated as a member of the family for purposes of cal- 
culating the ceiling area Learned Counsel loi the 
contesting respondents has contended that the specific 
question whether a child in embryo on the date tlie 
Act came into force should be deemed to be a child in 

existence on that date was not raised or decided in this 
case 

How the ceiling area is to be calculated is set down 
ms 4 of the Act. The relevant part of sub-s (2) o‘' s 
4 with which we are concerned reads thus; 

u i. ceiling area of a tenure-holder 

shall be forty acres of Fair Quality Land 

(6) Where the tenure-holder has, or consists of a 
family having more than five members, the ceihne 
area of such tenure-holder shall be the axea mcn- 

d) 1964 ALJ 668. 
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tioned in cl (a) togethci with eight acres of Fan 
Quality Land for eveiy additional member of the state op 
femily, subject to a maximum of twenty-four such ^ 
acres.” dhan swgh 

Cl (c) of s .3 th’fmes a family and enumerates the rela- Maiuui* j. 
tions who are to bo included in the family Sub-cl (in) 
refers to “son and son’s son, as long as they are unscpa- 
rated from the holclei ” Therefoic. what is to be seen 
is as to how many members weie there in the family of 
the tenure-holder Dhan Singh on 3id Jamiaiy, 1961 
Members have l<> belong to one of the classes enu- 
merated in the defimtion of the lamily The question 
IS whethci the .son who ums in embryo on .3id Januaiy, 

1961 'an al.so be deemed to have been m existence on 
that date and to constitute a member of the family 
The docliine deeming a son in embryo to be m exi.s- 
tence on a dale juioi to the dale of his actual birth 
has been apjilicd to lights oi mheiitancc and succe.ssion 
and to rights incidenf.il to the.se lights such as the right 
to paitition and the iiglii to challenge alienations made 
by the Kaita of a joint Hindu family In Rnm Dayci/ 

V JB/iini Sm (I) this doctiinc was ajiplicd to .succession 
under s .35 of the IT. P. Tenancy Act It was held 
that a daughter’s .son who tvas in womb at the death of 
his msiternal giandfathcr or his widow would be deem- 
ed to have been in existence at the time of their death 
and would inherit the lattci’s tenancy. The Bencli 
which decided this case olxseivcd that accoiding to all 
civilised systems of jutispiiidcncc a child in embryo at 
the death of the holclei of a piopiictaiy mtere.st, if bom 
aluc aftc'i his death, is deemed to he living at his death, 

Ihere aic decision.s, to which it is uimetessaiy to make 
a lefcience, holding that a Hindu son born subse- 
qucntl) IS competent to contest alienations made by the 


( 1 ) 1066 \.Lj iwa 
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father when the ' >n was iii his niotlicf^ womb But 
siAiE OF j 2 jg doctrine is not of gcuoial oi izrji\eis.«l aiijilication 
In Giaanima v Mahippa (H the Supiemc Court held 
DHi^cH doctrine could not be apjil.cd to adojition It 

MaSuf J held that the existence of a win in eiubrjo, of a co- 
' ’ widow does not invalidate the athipiion made by the 

widow and that the son in einbno, t\cn though bom 
alive subsequently, could not be deemed to have been 
in existence at the time ol tin* adoption In T S Su- 
unman v Cotnmissiotu > . finoitK -(ti\ (2) the Sujneme 
Coiut held that the dornun* tould not be applied to 
lax matteis It was held that the doctiine that a Hindu 
undivided fannh tomes into existeute from the date a 
son IS concened is not of uiiiss'sal apjduaiirn and it 
is applied mainly foi the pmjtose oi deiei'mnim- rights 
to properli and sile^uaidnig ‘•nth i"dils ol the son 
The doctuue lus been ajipbed m tases i.licie sndi a 
son would a(<iune s< i.'/’ nght of puptU’. li he were 
deemed to hate been m ,\isteiu( on '•onu date mior 
to the date of his .uiu.il biith I i tlu* pit ‘sen i case 
since Dhan Smgii is the temneliolhi, his son W’ho 
ivas conceived on the date the Vtt tame into loite anti 
was born alnc suhsciiuentlv would not attiuirc any 
right m the holdings (‘ven il be weie doeincd to have 
been in existence on .lid |ami,nv, 'Fhe holding 

continuc.s to be lh.it of Dhan .Singh. '1 he only effect 
of deeming this .son |n li.ne Ixen in existeme on .Ird 
Januaiy, Ihhi wtmltl be that Dh.ui Smgh would he 
entitlecl to letam a iitile mote l.md in his leihiig .uca 
But the apphtalHiii of tlie dot nine would ntif tonfei 
any duett light oi henelit on ilie son '1 heicfore. the 
non-application of the dtuiniie and lum-ieiogiiUion of 
the cxistciue of liie son on 'hd l.uin.in. I'Mli will not 
afk’ct any light of the .on '1 he dtuiiiiie taimot be 
invoked oi applied ineieh to loniti viiiie hencfii on 

(1) A.I R Itttil S (' filO ,1) \ I R S t: <151 
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the father "^Vc have not been lefeiied to any case 
where Uie ilociiine ha-s been applied to cases where 
rights of luhcntancc and succession and rights inci- 
dental to these lights ate not involved. We are of 
opinion that the doctiinc cannot be invoked in deter- 
mining ceiling uiea of a tenui e-holder under the Act. 
This is also impliedly the decision of the Division 
Bench of this Couit vhich decided the case State v. 
District Judge (1) 

The provisions of the Act also show that the doct- 
iine cannot be applied to the Act. The relevant words 
of cl. (6) of sub-s (2) of s 4 are — 

“Wlieic the tenure-holder has a family having 
more than five members . ...” 

The language indicates that tlie family and its mem- 
bers must be actually in existence on tlie relevant date 
It does not contemplate a notional existence either of 
the family oi of its members Normally, an unborn 
child. c\en if in the ivomb, i.s not taken or counted as 
a raembci oI the family Cl. (r) of s. ^ defines ‘Family’ 
and enuineiate.s five classes of relations who are to be 
included in the lamil\ The third and the fifth classes 
aic — 

‘‘(iiit son and son’s son, as long as they aie tin- 
sepal ated fiom the holdei , 

(v) daiightei and iinsepaiatcxl son’s daughter 
as land as the\ aie iiumaii ied ” 

The laii,miage used theie is not appiopiiate to a per- 
son not attualh in evistence on the relevant date I'he 
words 'sepal ated’ oi ‘unscpaiatcd’ and ‘maiiicd’ oi 'im- 
mariicd’ can only be used for persons in actual exis- 
tence and not loi peisons notionally in evistence Cl 
(() furthei piovuU's that the five classes of relations 
emmieratcd theieiu aie to be included in the family 
]irovulod they aie not tcnnire-lioldeis in their own 
(U I'Mil \ i j ssn 
HC O.l R)~.jn73_0 
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lOTO separate lights Xhis pi on, so also indicates that tlic 
relations talked of in tl (c) of s 3 must be m existence 
^ on the relevant date and should not be tenure-holdens 
Pi uN siwc ii jjj jieii oun .sepauite lights No question of being a 
(j-l)ol(loi in his own tight can ,iii,sc in lespett of a 
pet son not actiull) in cxistente 
Since, in our opinion, the son conceived befote the 
date ol the enforcement of the Act, but bom afterwards 
cannot be deemed to have been m existence on the 
date of the enforcement of the Act, the family of Dhan 
Singh, the tentire-holdei, consisted only of seven mem- 
bers on the relevant date That being so, he was enti- 
tled to a ceiling aiea of 56 acres only On that basis 
the suiplus area which has been deiei mined cannot be 
said to be in excess of what was legally the suiplus area 
If there was any error in detci mining the .surplus area. 
It was in favour of Dhan Singh, the tenure-holder. The 
District Judge was, therefore, tight m dismissing the 
appeal His order did not call foi any mterfetence in 
the writ petition 

The appeal is, accotdmgl\, allowed the judgment ol 
the learned single Judge is set aside and tlie wTit peti- 
tion IS dismissed The parties will beat their own 
costs of the appeal as well' as of the \yri( petition 

Afil)enl aUowetl 


CRIMINAL REVISION 


Bi-jore Aft. fiistttr K B Snomtaxia* 

DFSH RAJ Am.K ANi, 

V 

STATF Or posi i l-i> mi i y 

Code of Criminal Procedure, 1808, s IdO -Judjrment — 
Ftnahl'V nf~Prinri[)le doe^ not nl>l>h tn intrnm oi infftlo- 
cutnrv oidns 


^Whilc sittinjr At liuknow. 
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S *^69 only piecludcs alteration of final judgment and keep$ 
intact the power of a court to pass different orders from stage " — ~ 

to stage in so far as an interim or interlocutory matter is con- 
cemed Sawa 

Z>r Hott Ram Stngh v. Emperor (1) and Mttza Mmhd. dfzal 

Befr V State of Jammu and Kaihmtr (2) relied on. 

, 1898, s 423(l)(a) — Appeal against acquittaU— Acquit- 
tal set aside and case remanded foi retrial — Retnal, if, means 
"de novo trial” — Word "refried"— Meaning of 

A retrial as a result of an order of remand, may be from 
the stage of illegality and not necessary from the beginning 
The word "retried” occurring in d (a) is of wide amplitude, 
and gives a disaetion to the appellate court either to order 
a de novo trial, if the exigency of the situation so demands, 
or fiom the paiticular stage where the illegality was commit- 
ted, or serious inegulanty materially prejudicing an accused 
occunod, and it does not fetter the court’s disaetion in any 
manner The object is to subserve the ends of justice and 
how that object will be achieved, will be dependent upon 
the peculiaiity of each case. 

The stage ftom which it should start will invariably be 
indicated in the appellate judgment itself ’ 

Cnminal Revision No 214 to 218 of 1970. 

R C. Smha, for Applicant 
J B firivastava^ foi Stale 

K B SRIVA 81 AVA, J — The petitioneis in these five 
revisions were piosecuted .separately for applying false 
tiade inark.s, Hade dcsciiptions and for selling goods to 
which a false itadc mark or fal.se tiade de.scription.s had 
been applied, that is to say, for ofrence.s piinrshable 
UTulci ss 78 and 70 of the Trade and Meichandi.se 
Maiks Act, 1068 They pleaded that their pio.secution 
weu' bant'd l)y limitation undei .s 02 of that Act The 
leainecl yVddilional (litv Magistiatc, Lucknow, who held 
the' tiials .utt*|>t('d that plea and consecjuently ordered 
then ac(|ui(fal 'Fhe .Slate filed Ciiinrnal Appeals no.s 
60, 1)1, <)2, OS and O-l ol 1067 against tbe.sc‘ ordeis of 
accpiittal 'i he said five appt'als were allowed by this 
Couit and the rases ivcue remanded for decisron accorcl- 

a)AIR I0.SO FT .J.'l (a) \IR I'HIO I and K. I 
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ing to law While doing bO, thib Couit made the 
following observation 

‘ i am, therefoie, of the opinion that in any 
view of tlic mattei the piobccution was not barred 
by limitation and the Magibiiatc was in eiioi in 
commg to a contiaiy conclusion lii tlie conclud- 
ing paiagiaph of his judgment, the Magistiate had 
further observed that no independent witness had 
been examined by the piosecuuon to show that any 
customer was ever deceived and confused while 
making purchase of the genuine ‘Shiv 151 Special’ 
soap and the soap purchased by him was counter- 
feit Here the Magistrate entered into wholly 
irrelevant consideiation Without entenng into 
the meiits of the evidence icgaiding discoveiy 
whether the oflence chaiged had been made out 
against die respondents, Jie held that the case was 
not proved against the accused and that they were 
entitled to acquittal It is clcai that the Magis- 
tiate did not discuss the cvidente nor based Ins 
conclusion regal ding pi oof of the chaige (lamed 
against the lespondents 

' In viciv of my conclusion that iheu was no bai 
of limitation and also in view ol the .ibove (iiciuii- 
stanccs, the case appeals to be <i fit one loi lemand 
to the Magistrate foi its decision accoidmg to law 
Accordingly the appeals aic allowed and the otdci 
of acquittal passed by the Magistiate 
is set aside The record of the case will be sent to 
the District Magistiate who shall transfer the case 
tor disposal accouling to law to anv competent 
Magistrate " 

lUtci the leceipi o( the five cases on tc'iii.md tiie 
successor Additional Caty hfagistiaic passcvl an oidcToii 
26th Decemboi. 1060 for the cases to be listed oit dth 
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J.uiiuiy, lU/O loi ihc icfoidnig ol die ht.iicmcuti oi the 
j)CUt]oncis in then scpaiatc case!) and for the framing d^bh bm 
of the chaigc>s I’hc case;* did not conic up for disposal 
on 8th Januan but instead on 20th J.muaiy on which 
latter dale, the Public Prosccutoi made an application Snvastava, l 
lor the decision of the eases on the basis of the evidence 
alread) on the iccord and on <lie basis of such other 
evidence, as the prosecution iiiight like to adduce This 
application ivas opposed bs the petitioncis The learn- 
ed Magistrate licaul aiguinents and oidcicd on 19th 
Februai), 1970 that there teas no occasion foi rccordmg 
the statements of the petitioners afresh oi for framing 
of fresh diargcs and fixed 2 Ith Fclniiarj for arguments 

Feeling aggiicvcd by that oidei, the petitioners filed 
five revisions befoie the Sessions Judge, Lucknow, prav- 
ing for making lefei cnees to this Couit foi ciuashing 
that Older Howes ci, the vSessions Judge dismissed 
these resasions, gning use to these icvisious in this 
Court. 

The first contention of the leaiiicd counsel for the 
petitioncis is that it is a uiineisal pniuiplc of law that, 
when a matter ha.s been finalU disposed of by a Coutt, 
the Court is. in the absence of a direct statutoiy pro- 
vision, fmictiis olfuio and c.uinot entertain a fresh 
player for the same iclief unless .uicl until the previous 
oiclei of final disposal has been set aside This pim- 
ciple, he enunciated b) lesoit to the piovisions contain- 
ed in s. .169, Code of Criminal Procedure, and argued 
that once the leained Additional Cits hfagistrate had 
taken ,i decision on 2()th Dc'cember. DIV), that he would 
uxord the statc'inc'nis of the petitioncis and framed 
(liaigcs, finality ‘attached to tins older, and he had no 
powet left to levise, or review, or substitute this order 
by anolhei one which he siihsec|iU‘itilv passothon 2011) 

Januaty. 1970 nnjilicdlv lesctsnig the ]» evious older 
<ind listing the cases (oi aigumenls only 
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M78 'I lie aigument has proceeded on wrong pieuiises 
ifrsa Rq finality attadies to a ‘judgment’ undci s 369 A 'judg- 
SrriB mcot must be clearly distinguished fiom an mieilo- 
cutory order. This was so held by the Federal Couit 
Srimtaw,j m Dr Hoii Ram Smgh -v Emperor (1) whciein Sulai- 
MAN, J , held as follows 

"III England judgment is equivalent to a judg 
ment of conviction or acquittal and is distinct JFrom 
other orders in a criminal case This will appear 
from an examination of para 260-4 in Vbl 9, Hals- 
bury’s Laws of England (Hail sham Edition) In 
the Indian Code of Criminal Procedure, judgment 
is not defined, but various sections suggest what it 
means , Thus, judgment m the Code means 

judgment of conviction or acquittal " 

See also Shaukat Ah Khan v The State of Punjab (2) 
which lays down that an order refusing exemption to 
an accused from appeaiance in Court is not a judgment 
and can be recalled without involving any consideia- 
tions relating to review of judgment in criminal cases , 
and Mtrza Mohd Afzal Beg v State of Jammu and 
Kashmir (3), which holds that it is not valid to contend 
that the Magistrate is absolutely bound by an older on 
an interlocutory matter and has no right to jiass a diflcr- 
ent order unless his earlier order was set aside by a 
superior court in appropriate proceedings The prm- 
aple applicable to judgment does not applv to inierlo- 
cutory orders and a Magistrate is entitled to jiass .i 

^ " The view propomKl- 

by the Federal Court rs bindinp; on thir Com i Bo- 

nrA” f “n™" ■’ “"'h I’™'"'''-' 

cli, » ^ 51 “' ’‘“P' "" P°™r of a 

Com ,0 pa» Afferent order, from «go to tlasc in an 

as an interim or mierlociiJory mailer is conceined 

(1) A I R 1959 F C 43 and 48 iS) \ 
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Bail nuy be icIum-X.! omc and giaiHcd a second time 1^73 
A diaige may be fianicd and modified A wairaiiL may dmuIiaj 
be issued for attest and may be ictallod befoic ti is c\e- snxx 
cuied Tbcie is no use muliiplyjiig ilJusliauons In- 
deed, ttcre it is not so, the smooth hiiK tioiiiiig of a Srivas-taia, j 
mmmal coiat uould be pat nail), if not compleicly, 
retaided 


The next tonleiition o( the leaint'd (ouusel fot the 
petitioners is that once a case is icmanded foi retrial, it 
can only mean a dr rioro tnal and not a trial Iroin an 
intermediate stage and, theicfoie, the learned Magis- 
trate eired m oideung that lie isoiild hear only atgu- 
ments on the basis of the m.itetial on the iccotd and 
imte out a fresh ludgmcnt lie has pLiced icliancc 
for that on Pol Rarn v hnijx-ioi (1) Tn that <asc, it 
was conceded that thcie was no powei to oulcr a rctiial 
widi the condition that tlie cMclence ahead\ on iccoul 
should be taken into tonstdciation It was fuithci con- 
ceded tliat if tlicie is to lie a ictrial the accused is enti- 
tled to demand that theic shall he a dr novo trial 
There was, thcieforc, \iilually no decision as the pidg- 
ment proceeded on the basis of the concession made at 
the bar The law to the coutiaiv has hccii laid down 
in Molan Khvi v Emfxnoi (2^ Dtbakanta Ch/iUr^pe 
V Gour Gopal Mukhojrr (‘IV Vnuvml Sroomalv Em- 
poor (!'), Nuinal Putsad Bmuu \ Thr Slalr (5), Dara 
Smgh V The Stair (fi). Slalr Rangawigouda (7) and 
Mauyani v SUilr of Kruda (8) The inaiotity of the 
High Couits, iheiefoic, aie of the view that a iclnal as 
a icsult of an onler of tc'iiiand. mat he ftotn the sLige of 
iilegalit\ and not ne(<'ss,itilv ftotn the \eis beginning 
‘S I23(1V«V fit P ('j .iiilhot ises the appc'llale Clotirt 
in an appeal fioiti an oiclei of accjuhul, to reverse such 
oidet and direct that fuithc'i intjunv he made, cn (hat 

a) so Cr L T 740 A 1 R 1(U7 SincI 173 

pi air 1«o‘} Cal 7>37 fit MR 1SH1 Smd U4 

(fi)AlR \ss.im ‘2 ((0 MR. 103*1 t’tm *114 (f'B) 

(7) AIR Ilioj M\s Ml en 1%I (11 t-r, I J !i7. 
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1973 the accused be letxied oi committed foi trial, as tlie 
dh6h r»j t.asc may be, or find him guilty and pass sentence on 
Snob according to law The word “retried” occuning 

m cl IS of wide amplitude, and gives a discretion to 
tile appellate 0>urt either to order a de novo trial, 
if the exigency of the situation sq demands, or from tlic 
particular stage where the illegality was committed, or 
serious irregularity materially prejudicing an accused 
occurred, and it does not fetter the Court’s discretion in 
any manner. The object is to subserve the ends of 
justice and how that object will be achieved, will be 
dependent upon the peculiarity of each case That 
being so, there is no substance in this contention also of 
the learned counsel that the letrial must commence from 
the very start The stage from wdiich it should staiL 
will invaiiably be indicated in the appellate judgment 
itself It IS tiue that tlie judgment of this Court is 
silent about it However, the trend appears in clear 
pictures Only two points were argued, namely, that 
the cases were not barred by limitation and that, on the 
evidence on record, a conviction should have been 
recorded This Court decided the first point and held 
that the cases were not barred by limitation With 
regard to the second point, it observed that tlie learned 
Magistrate had not discussed the evidence thicadbare 
in arming at the conclusion that no offence had been 
committed and it is for the purpose that the cases weic 
remanded I am, therefore, clear in my mind that the 
intention uras that the learned Magistrate should con- 
sider the entire evidence and witc out his indgmoni 
on that basis 

Altogether, therefore, these revisions have no subs- 
tance and are dismissed The slay orders eailicr passed 
are vacated The record shall be sent back to the Magls- 
Uatc concerned so that the trials are not further delayed 

Revisions dnunssrd 
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Bejo)c Mr Ju.Uicc S Ghandta and M? Justice 

N D Ojha 1978 

Aprif, i. 

SARFARAZ AH^^AD KHAN Appellant, 


ELECTION TRIBUNAL and others Respondents. 

U. P. Town Areas Act, 19H, s G-K and Rules, r. 48— 

Elected Chairman of Town Area dismissed employee from 

Police Force — No evidence that he was debarred from em- 

ployrncnt^No ilruiuahfication for being chosen as Chair- 
man, Tou'n Area 

'I’hcre seems to be no uianuci of doubt that the language 
used m r. 48-G is cojupiehcnsue enough to include c\en such 
candidates who .iie disijuiililiccl undci s G-F 

'riie question as to wheilici the appellant Jiad been dis- 
missed III such a inannei that he w<i.s not desiicd to be re- 
emplojcd clscwheic cannot be made the siibject-inattct of sur- 
mises It has to be piovcd .is a fact that he was not a person 
who had been dismissed witli the dcsiic not to be re-employed 
clscwheic 

Held, that as the necessary mgicdicnts of s. 6-K of the Act 
weie not piovtd tlie Flcttion 7ul)un.il committed a manifest 
cuoi of law in taking the siew that the appellant was dis- 
qualified loi being fh'fti'd as Chaiiman 

Special Appeal No. 54 of 1 973 against the judgment 
aucl ordei of R L. Gui tn. J ni Civil Miscellaneous 
Wilt No .*)97,‘5 ot 1972, docitlctl ou 20th December, 

1 972 

4 Ht!. (n..R.;~hl7J— El 
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J»7:i S J llauU') loi the Ajjpcll<U)t 

SKWveLKZ 

AmnnKHw S K Dliaon, S Jfsin 411, N C Upadhya and S. G, 

EtEunoN for the Respondenis 
Triton 41* 

N D Ojn\, f — 'Ihe appellant, Sailaraz Ahnud 
Khan hied a nnt petition thallenging an order of the 
Election Itibunal i\heieb\ bn election aj. Chairnian, 
1 oiMi Aiea, Bugiasi. distiict Bulandbhahi, was set aside 
Foi the said oflice of Chanman there weie tliree candi- 
dates. The appellant Saifaia? Ahmad Khan, and les- 
pondents nos 2 and 3, Mohammad Abdul Salam Khan 
and Ausaf Ahmad Khan The appellant secuied 1,265 
\otes while the second and the third lespondents seem- 
ed 780 and 703 I'Otes iespecti\el> The appellant was 
declaied elected Thereafter Mohammad Abdul Salam 
Khan, respondent no 2, filed an election petition The 
election petition Avas allowed on the ground that the 
appellant was disqualified fiom being chosen as Chair- 
man m View of tile provisions of s G-K of the Town 
Areas Act inasmuch as he had been dismissed from sei- 
vice under the Delhi Police Foice The Election Tri- 
bunal furthei directed lespondent, no 2 to be declared 
elected The wTit petition filed by the appellant was 
dismissed The learned single Judge also set aside the 
ordei of the Tiibunal dnectmg responding no 2 to bo 
declaied elected and directed tlie Tribunal to decide 
the question as to whether respondent no 2. W'as enti- 
tled to be declared elected or not in the light of the 
observ^ations made bv him in the judgment Against 
this judgment two appeals have been filed Sarfam? 
Ahmad Khan filed .Special Appeal No 31 of iq73 while 
Mohd Abdul Salam Khan filed Special Appeal No (»6 
of 1973 

Leained counsel foi Saif.uaz Ahmad Khan has made 
two submissions in suppoit of his ajipeal Fn.stly, that 
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uudei 1’. dtJ-C tile Election rubuual had jurisdiction to 
sol aside the election ol a LancUdate elected as a Chair- 
man only on llie giound that he was not qualified to be 
rioininalcd as a candidate It was urged that die woids 
"not quahhed to be iioni mated as a candidate” do not 
include the jieison uho was disqualified ior being 
chosen At cot ding to him the question as to whethei 
any' candicl.ite was lit lot bcung chosen as a candidate 
exclusively lell within the imi.sdiction of the Returning 
Ollicei and if could not he made the subject t-inattei of 
an election petition Secondly, that the appellant could 
not be said to bo a dismissed seivant within the mean- 
ing of s t)-K of the Act, W'lih regaid to the first sub- 
mission it IS to be pomied out lhai s 6-K of the Act 
idnch jirttvides lot ihe dis<|uabhcaiion in this icgaid 
IS in these let ms* 

‘‘A peisou, uoiw ttltslandiug that he is olhciw'isc 
qualified, .shall lie dis(|u<ili(ied fm being chosen as- 
and lot being, a meinbei or Chaiiman of a Com- 
mittee if he — 

(a) IS a dismissed sonant of a local aulhoiiiy, 
the Stale cn Onti.il (kneinnic'iu and is dcbairccl 
from ie-emplo%uieiit theieiii, or 

(h) *’ 

I.cauied counsed for the apjiellant placed leliance 
ujion s. (»-[ and s 8 \(h of the Act 'I'hc rolei'aiH jxir- 
tion of s pun ide.s that • 

‘‘A poison sh.ill iiol lie ((ualilied to be chosen 
to lill a .seat on *» CoimiuitcT. unless — 

. . . 

(b) in the case of ant other seat, he is an 
elcftoi fen am wmkI ni the 'I'own Aiea ” 
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8A(1) punidcs 


“Tlie Cbaiiinan oi cveiv Coniiiutlee shall be an 
elector of the tOAvn aiea ” 


N D^Ojha. jjijg ,Q Ic.uned counsel for the puiposes of detei- 
uiinmg A\ hethei the appellant Avas qualified for being 
elected as a Channum the onl) thing required to be 
looked into Avas Avhether the apjiellant was an clecloi 
for an) ward in the Town Aiea or not and this Avas 
the limited question A\hich could have been gone into 
b) the Election Tiibunal He tfTed to diaw a distinc- 
tion in the phiaseology of i 22(2') and i tS-C R 22 
(2) piovides 


“The Rctiuinng Olficer shall then examnic the 
nomination papers and shall decide all objections 
Avhich may be made to an) nomination, and ma), 
either on such objection or on his own motion, 
after such summar) enquny, if any, as he thinks 
necessar)', lejected any nomination on any of tlie 
folloAvmg giounds, namely — 

(a) that on tlie date fixed for the scrutiny of 
nominations the candidates eithei is not quali- 
fied to be chosen to fill the seat under the 
Act or is disqualified foi being chosen to fill 
the seat undei the Act or 


(b) . 

R 48-C on the other hand uses onl) the uoids ‘Vas 
not qualified to be nominated as a candidate ’ On the 
distinction of the phiaseology betAveen the iavo rules it 
Avas submitted that Avhereas the Rctunnng Officer was 
giAen the authoiity to reject a nomination paper on 
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both ihcso gioiuids, iiauiel), ihat he wa-. not qualified 
to be cliobcu aud also ou the giound that he was dis- 
qualified £oi being chosen, whcieas r 48 does not pio- 
vidc toi the lalici toniingciK) \Vv die, howcvei, not 
jmpicsscd b) tins atguiiiont FIk lulcs aic liamed lor 
ciniying oiu the intention ol the Art The iclevant 
poition ol s fi-K as quoted above sjjccifically piovides 
foi a disqiialdication loi being tliosen oi foi being a 
membei oi Chan man In other ivoids if a candidate 
comes within the pinticw oi s 6-K he is not entitled 
to be 'ihosen oi ior licing a meinbci oC the Committee 
Ii IS in this context that the lulcs have to be interpret- 
ed Viewed lioni this angle there seems to be no 
mannei of doubt that the language used in r. 48-C is 
compiehensivc enoiigli to intitule eien sudi candidates 
who aie rhscpudihcd undei s (i-K m this view of the 
niattei the lust subinission nuide b\ the learned counsel 
has no substance 

111 siippoi i ol his second snhniission Icaincd counsel 
again placed leliancc' on s (i-K It was uigcd that upon 
a leading o( the said section the disqualification of a' 
pel SOM who was dismissed seivani ol a local authority 
Ol the Slate oi (lential (ioveniuu'iil u'onid opei ale only 
i( he was debaticd lioiii le-c'inploynient therein 
Accoulnig to the learned coniisel simply bccau.se the 
ajipcdlani had been dismissed fioni Dellii Police Foice 
It eannoi be said that lie was debaiiecl liom ic-employ- 
ment m anv sen'uc luidei the Delhi Stale, In this 
fonneciion leli.nice was placed on s 7 of the Police Act. 
The televant potdoii ol s 7 icMcls’ 
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"Siilqici lo till |)io\isioiis of Art “111 of the 
( loiisi luiiioii. and to such inks as the State Govern- 
ment mas bom time to tune iimIvc* iinclei this Ad. 
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the Inspectoi General, Deputy Inspectors General, 
Assistant Inspector General and District Superin- 
tendents of Police may at any time dismiss, suspend 
or reduce any police officer of the subordinate 
ranks whom they shall think remiss or negligent in 
the discharge of his duty or unfit for the same ; 

or may award any one or moie of the following 
punishments 

(d) removal from any office of distinction or 
special emolument " 

S. 7 of the Police Act does not make any chstinction 
betfveen an order of dismissal or removal except in the 
cases of removal from any office of distinction or spe- 
cial emolument In this view of the matter it is clear 
that the word ‘dismiss’ used in s 7 includes removal 
also Every case of dismissal, therefore, would not be 
one where the dismissed employee would be debarred 
from being re-employed It would have to be deter- 
mined whether his dismissal was a dismissal as such 
within the meaning of Art 311 of the Constitution ot 
11 was a case of removal. R, 16(2)(iii) of the Punjab 
Police Rules provides* 

“WTien a police officei is convicted pidici.ilh 
and dismissed, or dismissed as a result of a depaii- 
mental enquiry, in con«cqucncc of conupt prat- 
tices, the conviction and dismissal and its cause 
shall he published in the Pohee Gazette In othei 
cases of dismissal, when it is desired to ensure that 
the officer dismissed shall not be re-enifiloyed else- 
wheie, a full desniptivc roll, ivith pi»'ticu1ars ol 
the punishments shall be sent foi tmblication in 
the Pohre Gazetted 
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Subse(iuciiL poition o£ the aioiesaid lulc makes iL 

tleai th.iL 111 cases oi dismissal othci than mentioned in sarsaraz 
, 1 T 1 ,1 AaWAD Khan 

the earlici part when it is desired to ensiue that the « 
olluei tlisinissctl shall not he it employed elsewheic, a 
lull destiipiive loll has to he sent foi [jiihlicalum in 
iho Polar Gu'.ctlr It implies ihat iheie ran be cases J 
wlieie e\cn though an oidci ol dismissal ol a Govcin- 
ment SCI V ant was passed yet it was not desired to ensure 
that he may not be ic-cmplosed elsewheie The ques- 
tion as to whcthci the appellant had been dismissed lU 
such a mannci that he was not desired to be le-employ- 
ed elsewheic cannot be made the subiect-malter of 
stiunises It has to be pio\ed as a fact that he was a 
petson uho had Ix'en dismissed with the desne not to 
be le-cmploycd elsewheic' 

Leal lied touusel foi the lespoiidciit placed reliance 
on t. lh(2)(|l) of the said inles which reads 

'‘'Dismissal shall be awatded only for the gravest 
acts of misconduct oi as the cumulative effect of 
(ontmued misconduct piovmg mcoiTigibility and 
complete unfitness foi police seivice In making 
such an award, legard shall he had to lengdi of 
.seivKC of the officer and his claim to pension ” 

Oil the bas'i.s of (his lulc it was utged that an order of 
dismissal could be passed only if the officei had been 
louiid unfit foi ixilice service. That may be hue, but 
I fiat is not cmoiigh to atiract the piovisions of s. 6-K of 
the Act whuh recpiiies that tlic cli.snii.ssal should be 
sucli whicfi dehus the pel son dismissed fiom rc-em- 
p1o)Tn<’ni in aiiv seivice of the State and not only as a 
p.i;'.c ofiicer R I()(2)fn. iheiefore, can assi.st the rcs- 
pou Icmt.s only to this extent that from the older of the 
(lisn issrd it may be taken ih.if the appellant ivas debni- 
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— ' . led from being le-employcd m the Police Foice hav- 
ing been found to be unfit for the said service, but 
p nonetheless it cannot be deduced from the fact of dis- 

Tribonai, missal of the appellant that he was debarred from 


being re-employed m any capacity in the service of the 
State 


Learned counsel for the appellant has urged that 
there tvas no evidence before the Election Tribunal to 
indicate as to whether the appellant had been debarred 
from being re-employed in any service in the State Gov- 
ernment None has been brought to our notice. In- 
this view of the matter we are of opinion that the 
necessary^ ingredients of s 6-K of the Act were not 
proved and the Election Tnbunal committed a mani- 
fest error of law m taking the view that the appellant 
was disqualified for being elected as Chairman In the 
circumstances, it is not necessary to decide the Special 
Appeal No 66 of 1973 on merits because if the order 
passed in the election petition is quashed the said 
appeal automatically becomes infructuous 

In the result Special Appeal No 34 of 1973, Hied by 
«»arfaraz Ahmad Khan is allowed, the judgment of the 
learned single Judge is set aside, the writ petition is 
allowed, the older of the Election Tribunal is quashed 
and the election petition is dismissed Special Appeal 
No 66 of 1973 is dismissed The appellant in Special 
Appeal No 34 of 1973 will be entitled to his costs but 
’there will be no order as to costs in Special Appeal No 
66 of 1973, J i 


Oidinril a( ( o] (hftfrjy 
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Before Mi Justice S Chandia and Mi Justice 
N D Ojha 

ANEG SINGH and others Appellants, 

V 

RAM NATH and others Respondents 

Cede of Criminal Procedure, 1898, s 145 — U P Zamindan 
Abohtion and Land Reforms Act, 1950, s 200 — Possession 
of the Receiver enures for the benefit of the real owner — 
Trespasser cannot lake that period as hrs own for the pur- 
poses of limitation 

The possession of the court or of a Receiver under s 145, 
Cr P C enures for the benefit of the real owner If it is 
found that the trespasser was actually in possession on the 
date of the pielirainaiy order, then the effect of the Court’s 
possession thereafter is to effect an intemiption in his posses- 
sion The trespasser cannot count the period of possession of 
the Court or the Receiver as his own possession foi the pur- 
poses of limitation for a suit, for ejectment or possession 
Sarat Chandra Maiti v Bibhawati Devi (1), Ittyavira Mathai 
V Vatkey Verkey (2) relied on 

Special Appeal no 537 of 1970 against the judgment 
and Order of W Broome, J in Civil Miscellaneous 
Writ no 4089 of 1967 decided on 30ih April, 1970 

B D Tiipaihi, for the Appellant 

G Gharama, R Pandey and S C , foi the Respon- 
dent 

S Chandra, J — The question is whethei the claim 
of the appellants foi the ejectment of the respondents 
undqr s 209 of the Uttar Pradesh Zamindan Abolition 
and Land Refoims Act was baired by limitation, on the 
date when notification under s 4 of the U P Consoli- 
dation of Holdings Act was issued qua the land in dis- 
pute. 

(1) 66 I C 488. (a) A I R 1964 S C 907 

4 lie (I L R )— 1973— 11 


1973 
Apnl , 9 
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1973 It appears that the land in dispute was attached under 
An'^gh s 145, Cl P C on 8th May, 1968, by a preliminary 
Ram Nath o^^^er passed by a Magistrate The dispute was refer- 

red for decision to the Civil Court undei s 146, Cr. P 

s Chan ra, ^ ^ finding that the respon- 

dents were in possession on the relevant date There- 
upon the possession of the plots was released m favoui 
of the respondents on 29th January, 1960 The notifi- 
cation under s 4 of the Consolidation of Holdings Act 
was published somewhere in 1965 Objections as to 
title were raised by the parties in consolidation pro- 
ceedings The Deputy Director ultimately held that 
the adverse possession of the respondents would com- 
mence only from 29th January, 1960 when possession 
was delivered to them by the criminal court The 
possession of the criminal court between 8th May, 1958 
and 29th January, 1960 will not enure to the benefit of 
the respondents On this view it was held that the six 
years period of limitation for a suit under s 209 did not 
expire by the time the notification under the Consoli- 
dation of Holdings Act was issued and, therefore, the 
tide of the appellants did not extinguish 

Aggrieved, the respondents filed a writ petition in this 
Court A learned single Judge held diat as the land 
was in the custody of the criminal court between 8th 
May, 1958 and 29th January, I960, the court must be 
deemed to have been holding possession on behalf of 
the person eventually found to be en tided to posses- 
sion On this view, coupled with the finding that the 
respondents had been in possession even from before 
the date of the preliminary order, it was held that they 
will be deemed to have remained in possession without 
any break and so they completed the requisite period 
of possession by 30th June, 1964 i e before the consoli- 
dation operations commenced and the title of the ap- 
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Before Mr Justice S Chandra and Mr Justice 
N D 0]ha 

ANEG SINGH and others Appellants, 

V, 

RAM NATH and others Respondents 

Cede of Criminal Procedure, 1898, s 145 — U P Zamtndan 
Abohtion and Land Reforms Act, 1050, s 209 — Possession 
of the Receiver enures for the benefit of the real owner — 
Trespasser cannot lake that period as his own for the pur- 
poses of limitation 

The possession of the court or of a Receiver under s 145, 
Cr P C enures for the benefit of the real owner If it is 
found that the trespasser was actually in possession on the 
date of the preliminary order, then the effect of the Court’s 
possession thereafter is to effect an interruption in his posses- 
sion The trespasser cannot count the period of possession of 
the Court or the Receiver as his own possession for the pur- 
poses of limitation for a suit, for ejectment or possession 
Sarat Chandra Math v Bibhawati Devi (1), Ittyavva Mathai 
V Varkey Verkey (2) relied on 

Special Appeal no 537 of 1970 against the judgment 
and Order of W Broome, J m Civil Miscellaneous 
Writ no 4089 of 1967 decided on 30th April, 1970 

B D Tnpathi, for the Appellant 

G Ghaiaura, R Pandey and S C , for the Respon- 
dent 

S Chandra^ J — ^The question is whether the claim 
of the appellants for the ejectment of the respondents 
under s 209 of the Uttar Pradesh Zamindari Abolition 
and Land Refoims Act was barred by limitationi on the 
date when notification under s 4 of the U P Consoli- 
dation of Holdings Act was issued qua the land in dis- 
pute 

(1) 66 I c 4® 

4 HC (I L R )— 1973— 11 


(a) A I R 1964 S C 907 
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1973 It appears that the land in dispute was attached under 
a\ec Singh s 145, Cl P C on 8th May, 1958, by a preliminary 
ram^nath Older passed by a Magistrate The dispute was refer- 
s rhnnrfr a foT dccision to the Civil Court under s 146, Cr P 
J C The Civil Court gave a finding that the respon- 
dents were in possession on the relevant date There- 
upon the possession of the plots was released in favour 
of the respondents on 29th January, 1960 The notifi- 
Qition under s 4 of the Consolidation of Holdings Act 
was published somewhere in 1965 Objections as to 
Utle were raised by the parties in consolidation pro- 
ceedings The Deputy Director ultimately held that 
the adverse possession of the respondents would com- 
mence only from 29th January, 1960 when possession 
was delivered to them by the criminal court The 
possession of the criminal court between 8th May, 1958 
and 29th January. 1960 will not enure to the benefit of 
the respondents On this view it was held that the six 
years period of limitation for a suit under s 209 did not 
expire by the time the notification under the Consoli- 
dation of Holdmgs Act was issued and, therefore, the 
title of the appellants did not extinguish 

Aggrieved, the respondents filed a writ petition m this 
Court A learned single Judge held that as the land 
was m the custody of the criminal court between 8th 
May, 1958 and 29th January, 1960, the court must be 
deemed to have been holding possession on behalf of 
the pel son eventually found to be entitled to posses- 
sion On this view, coupled with the finding that the 
respondents had been in possession even from before 
the date of the preliminary order, it was held that they 
will be deemed to have remained in possession without 
any break and so they completed the requisite period 
of possession by 30th June, 1964 i e before the consoli- 
dation operations commenced and the tide of the ap- 
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pellants extinguished On this view the writ petition 
v/as allowed and the Deputy Director’s order was 
quashed 

For the appellants it was urged that the possession 
of the criminal court shall enure for the benefit of the 
true owner In support reliance was placed upon the 
decision of a Division Bench of the Calcutta High 
Court in Sarat Chandra Maiti v Bihhawati Debt (1) 
In that case it was held that when property is attached 
under s 146, Cr P C it vests in the legal custody and 
during the continuance of the attachment such custody 
IS for the benefit of the true owner If the true owner 
was in fact in possession when the attachment was effect- 
ed, his possession in the eye of law is not interrupted 
If, on the other hand, the wrongdoer was in possession 
at the time when the attachment took place, the effect 
of the attachment is to interrupt his possession and 
from the moment of attachment the possession of the 
true owner revives in the eye of law The interven- 
tion of the public authorities for the preservation of 
peace operates in the same way as vis irA'ijot of a flood 
and the constructive possession of the land is thereafter, 
if any to remain in the true owner The view taken 
by the Calcutta High Court is to some extent supported 
by the decision of the Supreme Couit in Ittyavire 
Mathai v Varkey (2) In that case the trespass 
commenced somewhere after 12th July, 1099, the order 
under s 145, Cr P C was passed on 28th November, 
1111 by the Magistrate and the finding was that the 
trespasser was in possession Against the Magistrate’s 
order there was a revision to the High Court which 
was dismissed on 15 th Februaiy, 1113 Ultimately 
the suit for possession was filed on 4th March, 1118 
The Supreme Couit held that the suit was a simple 

(1) Vol 66 Indian Gases 488, (2) A I R 1904 S C 907, 
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one for lecovery of possession from a trespasser and 
would be governed by the 12 years rule of limitation 
It held that the suit was within time on the view 

“As we have already pointed out, aftei the 
af plication was made by the respondents under s 
145, Code of Criminal Procedure, the Magistrate 
before whom it was made, ordered attachment of 
property and placed it in the possession of the 
receiver who continued to be in possession till the 
final decision of tliose proceedings The posses- 
sion of the receiver during this period would 
necessarily enure for the benefit of the successful 
party If, therefore, this period is taken into 
account of, the respondent’s suit would be well 
widiin time ’’ 

From the material itself, it is appaient that even on 
the basis of 12 years period of limitation the suit will 
be within time if the possession of the receiver enures 
for the benefit of the plaintiff of that suit and not other- 
wise It IS thus clear that the terms "successful party” 
was used by the Supreme Court to denote the party 
who has been found to be having title to the plots, as 
contradistinguished from a trespasser 

These decisions show that the possession of the 
court or of a receiver under s 145, Cr P C enure 
for the benefit of the real owner If it is found tliat 
the trespasser was actually in possesssion on the date 
of the preliminary order, then the effect of the court’s 
possession thereafter is to effect an interruption in his 
possession The trespasser cannot count the period 
of the possession of the court or the receiver as his own 
possession for the purpose of limitation for a suit for 
ejectment or possession In this view, the period 
between 8th May, 1958 and 29th January, 1960 could 
not be counted in favour of the trespasser-respondents 
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pellants extinguished On this view the writ petition 
was allowed and the Deputy Director’s order was 
quashed 

For the appellants it was urged that the possession 
of the criminal court shall enure for the benefit of the 
true owner In support reliance was placed upon the 
decision of a Division Bench of the Calcutta High 
Court in Sarat Chandia Math v Bihhatoaii Debt (1) 
In that case it was held that when property is attached 
under s 146, Cr P C it vests in the legal custody and 
during the continuance of the attachment such custody 
IS for the benefit of the true owner If the true owner 
was m fact in possession when the attachment was effect- 
ed, his possession in the eye of law is not interrupted 
If, on the other hand, the wrongdoer was in possession 
at the time when the attachment took place, the effect 
of the attachment is to interrupt his possession and 
from the moment of attachment the possession of the 
true owner revives m the eye of law The interven- 
tion of the public authorities for tlie preservation of 
peace operates in the same way as vis tmjor of a flood 
and the constructive possession of the land is thereafter, 
if any to remain in the true owner The view taken 
by the Calcutta High Court is to some extent supported 
by the decision of the Supreme Couit in Ittyavirc 
Mathai v Varkey (2) In that case the trespass 
commenced somewhere after 12th July, 1099, the order 
under s 145, Cr P C was passed on 28th Novembei, 
1111 by the Magistrate and the finding was that the 
trespasser was in possession Against the Magistrate’s 
order there was a revision to the High Court which 
was dismissed on 15 th February, 1113 Ultimately 
the suit for possession was filed on 4th March, 1118 
The Supreme Court held that the suit was a simple 
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one for lecovery of possession fiom a trespasser and 
would be governed by the 12 years rule of limitation 
It held that the suit was within time on the view 

“As we have already pointed out, aftei the 
application was made by the respondents under s 
145,Code of Criminal Procedure, the Magistrate 
before whom it was made, ordered attachment of 
property and placed it in the possession of the 
receiver who continued to be in possession till the 
final decision of those proceedings The posses- 
sion of the receiver during this period would 
necessarily enure for the benefit of the successful 
party If, therefore, this period is taken into 
account of, the respondent’s suit would be well 
within time ’’ 

From the material itself, it is apparent that even on 
the basis of 12 years period of limitation the suit will 
be within time if the possession of the receiver enures 
for the benefit of the plaintiff of that suit and not other- 
wise It is thus clear that the terms "successful party’’ 
was used by the Supreme Court to denote the party 
who has been found to be having title to the plots, as 
contradistinguished from a trespasser 

These decisions show that the possession of the 
court or of a receiver under s 145, Cr P C enure 
for the benefit of the real owner If it is found that 
the trespasser was actually m possesssion on the date 
of the preliminaiy order, then the effect of the court’s 
possession thereafter is to effect an interruption in his 
possession The trespasser cannot count the period 
of the possession of the court or the receiver as his own 
possession for the purpose of limitation for a suit for 
ejectment or possession In this view, the period 
between 8th May, 1968 and 29th January, 1960 could 
not be counted in favour of the trespasser-respondents 
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It cannot be said that the appellants' title extinguished 
because the respondents were in possession for more 
than SIX years Their possession for the purposes of 
this case would commence only from 29th January, 
1960 Their possession prior to 8th May, 58 will be 
deemed to have been interrupted by the passing of the 
preliminary order and taking over of the possession by- 
the a'lminal court in pursuance of the preliminary 
order 

In die lesult, the appeal succeeds and is allowed 
The judgment of the learned single Judge is set aside 
and the writ petition is dismissed with costs 

Appeal allowed 


CRIMINAL REFERENCE 


Before Mr Justice K N Snuistava and Mi Justice 
P N Bakshi 

SANKATHA SINGH Applicant, 

V 

RAHMAT ULLAH and others Respondents 

Code of Criminal Procedure, 1808, s li5— Existence of breach 
of peace challenged — Magistrate to recoid a finding — Pro- 
ceedings to he dropped if no such appiehension 

Where the existence of the apprehension of the breach of 
peace is challenged and evidence is led, the Magistrate must 
record a finding one way or the other because the very founda- 
tion of the jurisdiction of a Magistrate in cases under s 145, 
Cr P C IS based on the existence of a dispute giving rise to 
apprehension of breach of peace As soon as the apprehen- 
sion of breach of peace ceased to exist or if it never existed 
the jurisdiction of the Magistrate to proceed with the case 
ceases and the only older he has to pass is to drop the pro- 
ceeding and to release the propeity m dispute, 
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ss 145(5) and 146 — R^feience to the Civil Court — 

SANKiTHA Cancellation of prelimmaiy order subsequently 
Singh Xhe Magistrate, even after the reference has been made, has 
Rahmat power to proceed under s 145(5), Cr P C and to cancel the 

UiiAH preliminary order if the situation so demands 

■ Sheo Nath Singh v Mannoo Singh (1) followed. Ramp 
Singh ^ State of U P (2) distinguished 

Criminal Reference no 776 of 1971 made by the 
Sessions Judge, Varanasi 

Sankatha Rai, for the Applicant 

S A Ansan and N N Singh, for the Respondent 

K N Srivastava, J — ^The facts giving rise to this 
leference are as follows* 

Sankatha Singh applicant filed an application under 
s 145, Cr P C with the allegations tliat he was owner 
in possession of plot no 129 aiea 70 acre situated in 
village Kushmura, P S Baragaon, district Varanasi 
with which opposite-parties have no concern; that 
opposite-parties wanted to take forcible possession over 
the aforesaid plot which gave rise to apprehension of 
breach of peace 

A police report was called by the Sub-Divisional 
Magistrate ,On 5th January, 1970 the police reported 
that there was apprehension of bi each of peace between 
the parties regarding the land in dispute Acting on 
tins report, the Sub-Divisional Magistrate passed the 
preliminary order under s 145(1), Cr P. C on 6th 
January, 1970 and directed the parties to file their res- 
pective ■written statements Banarsi made an applica- 
tion to be added as a party It was allowed and he also 
filed his written statement claiming 47 acre area to be 
in his possession on the basis of a sale deed of the year 
1923 Both the opposite-paities contended that there 
w-as no apprehension of breach of peace and led evi- 
dence in support of their above contention 
(1) 1969 A WR 81T. 03) 1072 A W R 443 
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It cannot be said that the appellants’ title extinguished 
because the respondents were in possession for more 
than six years Their possession for the purposes of 
this case would commence only from 29th January, 
1960 Their possession prior to 8th May, 58 will be 
deemed to have been interrupted by the passing of the 
preliminary order and taking over of the possession by- 
the criminal court in pursuance of the preliminaiy 
order 

In the lesult, the appeal succeeds and is allowed 
The judgment of the learned single Judge is set aside 
and the writ petition is dismissed with costs 

Appeal allowed 


CRIMINAL REFERENCE 


Before Mr Justice K N Srmistava and Mr Justice 
P N Bakshi 

SANKATHA SINGH Applicant, 

V 

RAHMAT ULLAH and others Respondents 

Code of Criminal Procedure, 1898, » W)— ‘Existence of breach 
of peace challenged — Magistiate to record a finding — Pro- 
ceedings to be dropped if mo such appiehension 

Where the existence of the apprehension of the breach of 
peace is challenged and evidence is led, the Magistrate must 
record a finding one way or the other because the very founda- 
tion of the jurisdiction of a Magistrate in cases under s, 145, 
Cr P C is based on the existence of a dispute giving rise to 
apprehension oi breach of peace As soon as the apprehen- 
sion of breach of peace ceased to exist or if it never existed 
the jurisdiction of the Magistrate to proceed with the case 
ceases and the only order he has to pass is to drop the pro- 
ceeding and to release the property in dispute, 
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ss 145(5) and 146 — Reference to the Civil Court — 
SANktim Cancellation of prekminary order subsequently 
Singh Magistrate, even after the reference has been made, has 

R«imw power to proceed under s 145(5), Cr P C and to cancel the 
UixAH preliminary order if the situation so demands 

■ Sheo Nath Singh v Mannoo Singh (1) followed. Ramp 
Smgh \ State of U P (2) distinguished 

Crimmal Reference no 776 of 1971 made by the 
Sessions Judge, Varanasi 

Sankatha Rai, for the Applicant 

S A Ansari and iV N Singh, for the Respondent 

K N Srivastava, J — ^The facts giving rise to this 
leference are as follows 

Sankatha Singh applicant filed an application under 
s 145, Cr P C with the allegations that he was owner 
in possession of plot no 129 area 70 acre situated in 
village Kushmura, P S Baragaon, district Varanasi 
with which opposite-parties have no concern, that 
opposite-parties wanted to take forcible possession over 
the aforesaid plot which gave rise to apprehension of 
breach of peace 

A police leport was called by the Sub-Divisional 
Magistrate ,On 5th January, 1970 the police reported 
that there was apprehension of breach of peace between 
the parties regarding the land in dispute Acting on 
this report, the Sub-Divisional Magistrate passed the 
preliminary order under s 145(1), Cr P C on 6th 
January, 1970 and directed the parties to file their res- 
pective written statements Banarsi made an applica- 
tion to be added as a party It was allowed and he also 
filed his written statement claiming 47 acre area to be 
in his possession on the basis of a sale deed of the year 
1923 Both the opposite-parties contended that there 
ivas no apprehension of breach of peace and led evi- 
dence in support of their above contention 

(1) 1989 A W R 817 (f2) 1972 a W R m 
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The learned Sub-Divisional Magistrate made a refer- 
ence to the Civil Couit as piovided under s 146, Cr 
P C The learned Munsif held that the first party was 
in possession of the land in dispute on the date of the 
preliminary order The reference was made without 
lecording a finding as to whether an apprehension of 
breach of peace existed although the existence of breach 
of peace was challenged by the opposite-parties and evi- 
dence was led on this question 

After the finding of the learned Munsif was recorded 
anothei application was made by both the opposite- 
parties that there was no apprehension of bieach of 
peace and tire proceedings be dropped On 23rd De- 
cember, 1970 argument was heard on the question and 
7th January, 1971 was fixed for evidence on the ques- 
tion of breach of peace No further evidence was led 
On 17th February, 1971, the learned Sub-Divisional 
Magistrate recorded a finding that no apprehension of 
breach of peace existed and the proceeding under 
s 145, Cr P C was dropped 

Being dissatisfied, the first party filed a revision in 
the court of the Sessions Judge, Varanasi who made a 
reference for quashing the aforesaid order passed by 
the Sub-Divisional Magistrate This reference came 
for healing before a single Judge of this Court Before 
the single Judge, two decisions of tins Court were cited 
One was a Division Bench decision — Sheo Nath Singh 
V Mannoo Smgh Yadav (1), and the other was a single 
Judge decision Ramp Singh v Stite of U P (2) The 
learned single Judge was of the view that the decision 
in Ramp Singh’s case (2) was not correct and, therefore, 
this reference was referred to this Bench 

Two legal questions arise for determination in this 
case One is whether after the preliminary order is 

(1) 1969 A W R 817 (2) 1972 A W R 446 
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passed and cognizance is taken, is the Magistrate bound 
Sankath*. to record a separate finding when the existence of breach 
of peace is challenged and evidence is led on this ques- 
tion rejecting or accepting the above plea The second 
— question arises is as to whether the Magistrate has the 
smastava,3 power to drop the proceedings under s 145, Cr P C 
even after the finding of the Civil Court is received one 
way or the other 

S 145(1), Cr P C lays down that when a District 
Magistrate, Sub-divisional Magistrate or a Magistrate 
First Class is satisfied about the existence of breach of 
peace either on police report or any other infoimation 
that there is an apprehension of breach of peace, he has 
to record his leasons for the same in writing of his be- 
ing so satisfied and after recording this pieliminar^ 
order, the Magistrate shall call upon the parties to file 
their respective written statements and to prove their 
respective claims by affidavits or evidence 

S 145(5), Cr P C reads as below 

"Nothmg in this section shall pieclucle an) 
party so required to attend, or any other person 
interested, from showing that no such dispute as 
aforesaid exists or has existed, and in such case the 
Magistrate shall cancel his said order, and all fur- 
ther proceedings thereon shall be stayed, but, sub- 
ject to such cancellation, the order of the Magis- 
trate under sub-s (1) shall be final ” 

In this sub-section, the most relevant word is 'show- 
ing’ Law Lexicon gives the following meaning of the 
word ‘show’ 

"to make it clear and apparent by evidence, 
testimony or reasoning and to prove ’’ 

The above meaning of the word ‘showing’, therefore, 
makes it clear that after challenging the existence of 
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The learned Sub-Divisional Magistrate made a refer- 
ence to the Civil Couit as provided under s 146, Cr 
P C The learned Munsif held that the first party was 
in possession of the land in dispute on the date of the 
preliminary order The reference was made without 
recording a finding as to whether an apprehension of 
breach of peace existed although the existence of breach 
of peace was challenged by the opposite-parties and evi- 
dence was led on this question 
After the finding of the learned Munsif was recorded 
another application was made by both the opposite- 
parties that there was no apprehension of breach of 
peace and the proceedings be dropped On 23rd De- 
cember, 1970 argument was heard on the question and 
7th January, 1971 was fixed for evidence on the ques- 
tion of breach of peace No further evidence was led 
On 17 th Februaiy, 1971, the learned Sub-Divisional 
Magistrate recorded a finding that no appiehension of 
breach of peace existed and tire proceeding under 
s 145, Cr P C was dropped 

Being dissatisfied, the first party filed a revision in 
the court of the Sessions Judge, Varanasi who made a 
reference for quashing the aforesaid order passed by 
the Sub-Divisional Magistrate This reference came 
for hearing before a single Judge of this Court Before 
the single Judge, two decisions of this Court were cited 
One was a Division Bench decision — Sheo Nath Singh 
V Mannoo Singh Yadav (1), and the other was a single 
Judge decision Ramp Singh v SMe of U P (2) The 
learned single Judge was of the view that the decision 
in Ramp Singh’s case (2) was not correct and, therefore, 
this reference was referred to this Bench 
Two legal questions arise for determination in this 
case One is whether after the preliminary order is 
(1) 1969 A W R 817 (2) 1972 A W R 445 
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passed and cognizance is taken, is the Magistrate bound 
Sankatha to record a separate finding when the existence of breach 
of peace is challenged and evidence is led on this ques- 
rejecting or accepting the above plea The second 
^ " question arises is as to whether the Magistiate has the 
imastava, j pow^er to drop the proceedings under s 145, Cr P C 
even after the finding of the Civil Court is received one 
way or the other 

S 145(1), Cr P C lays down that when a District 
Magistrate, Sub-divisional Magistrate or a Magistrate 
First Class is satisfied about the existence of breach of 
peace either on police leport or any other information 
that there is an apprehension of breach of peace, he has 
to record his reasons for the same in writing of his be- 
ing so satisfied and after recording this preliminary 
order, the Magistrate shall call upon the parties to file 
their respective witten statements and to prove their 
respective claims by affidavits or evidence 

S 145(5), Cr P C reads as below 

"Nothing in this section shall preclude any 
party so required to attend, or any otlier person 
interested, from showing that no such dispute as 
aforesaid exists or has existed, and in such case the 
Magistrate shall cancel his said order, and all fur- 
ther proceedings thereon shall be stayed, but, sub- 
ject to such cancellation, the order of the Magis- 
trate under sub-s (1) shall be final ” 

In this sub-section, the most relevant word is ‘show- 
ing’ ' Law Lexicon gives the following meaning of the 
word ‘show’ 

‘‘to make it clear and apparent by evidence, 
testimony or reasoning and to prove ’’ 

The above meaning of the word ‘showing’, therefore, 
makes it clear that after challenging the existence of 
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apprehension of breach of peace, a party has to prove it 1973 
by reliable evidence that the apprehension of breach of san^a 
peace did not exist or has ceased to exist It is then and 
then alone that the Magistrate shall cancel his prelimi- Rahmat 
naiy order passed earlier In case it is not cancelled, — — 
tlien the said preliminary order shall become final SnvStava. 
Therefore, what emerges fiom the reading of the sec- 
tion IS that the party concerned has not only to chal- 
lenge tlie existence of appiehension of breach of peace 
but has also to adduce reliable and convincing evid- 
ence in support of this fact 

A question will arise that die evidence adduced was 
not found satisfactory by the Magistrate concerned and, 
therefore, he did not cancel the preliminary order which 
became final The question has to be decided objec- 
tively aftei considering the evidence on the record 
The matter is not left at the sweetwill of the Magistrate 
otherwise it might result in serious consequences and 
will be opposed to the very principle of natural justice 

S 435, Cr P C empowers the High Court, Sessions 
Judge, District Magistrate or any Sub-Divisional Magis- 
trate empowered on this behalf to call for and examine 
the record of any proceedings before any inferior crimi- 
nal court to satisfy itself or himself the correctness, 
legality or propriety of any finding, sentence or order 
lecorded or passed This power is conferred in all 
criminal cases In cases where the preliminary order 
IS cancelled by a Magistrate on being satisfied that the 
apprehension of breach of peace did not exist or has 
ceased to exist, the order can be revised under s 435, 

Cr P C But what would happen where the evidence 
IS satisfactory and yet the order is not cancelled, and 
no reason in writing is given for not accepting the evi- 
dence adduced by the party In such an eventuality, 
an argument that the Magistrate was not satisfied with 
the evidence and so he did give his reasons in writing 
4 HC (I L,R )— 1973— li} 
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for not cancelling tlie preliminary order would be 
sankwb* futile and without any material on record Accepting 
V such an argument will amount to denial of the very 
foundation of natural justice In this view of the 
■j 5 ^ matter, it appears lUSt, equitable and proper that when 
snvastava,j. existence of apprehension of breach of pe'ace is 
challeng:ed and evidence is led, the Magistrate must re- 
cord a finding as to whether the evidence was sufficient 
to show that the apprehension of breach of peace did 
not exist, ceased to exist or it existed and continued to 
exist 

In the light of the above discussion, the following 
observation in Sheo Nnth Singh v Mannoo Sin^h 
Yadova (1) can be read with advantage 

"To us the position seems to be perfectly simple 
Proceedings under section 145, Cr P C may be 
initiated either by a party or upon a police report 
If the Magistrate is satisfied, either upon the police 
report or upon other information that there exis'-- 
ed a dispute likely to cause a breach of the neace 
concerning any land etc , he may make a prelimi- 
nary order in writing stating the ground of his 
being so satisfied The order is then served upon 
the parties requiring them to appear and to niu 
in their written statement, documents, affidavit, s 
and oral evidence The Magistrate mav, if he 
considers the case one of emergency attach the 
property If after the parties have apoeared. the 
existence of such a dispute is not challenged, the 
preliminary order becomes final and the Magi,s- 
trate is then to decide whether any and which of 
the parties is in possession But if any of the 
parties or any other person challenges the 
existence of such a dispute and adduces evidence 

(1) 1969 AWB, 817, 
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to support his couteniion the Magistrate must 
first decide this question The raising of this 
question really amounts to the raising of a juns- 
dictional question Sub-s (5) provides that the 
Magistrate shall cancel the preliminary order if 
It IS shown to him that no such dispute exists or 
had existed How can this be shown to tlie Magis- 
trate unless he examines the material placed be- 
fore him and anives at a conclusion one way or the 
other ^ This necessaiily means tiiat sub-s (5) 
casts a duty upon the Magistrate to decide the 
question raised befoic him If he comes to a 
decision that such a dispute exists the preliminary 
order will become final and he will go on to decide 
the question of possession But, if he arrives at 
the conclusion that no such dispute exists he shall 
cancel the preliminaiy order and stay fuither pro- 
ceedings Whatever his decision the Magistrate 
must record it in writing together with his reasons 
therefore either as a part of the final order or as 
a separate order Neither on principle nor on 
authority can the view be justified that the Magis- 
trate need not record his decision in writing on 
the challenge to the existence of the dispute and 
that the continued existence of the dispute 
should be presumed from the fact that the Magis- 
trate has gone on to decide the question of 
possession ” 

We are, therefore, in entire agreement of the 
principle laid down in Sheo Nath Stngk's case (1) that 
where the existence of the apprehension of breach of 
peace is challenged and evidence is led, the Magistrate 
must record a finding one way or the other because the 
very foundation of the jurisdiction of a Magistrate in 

(1) 1969 A.W R 817, 
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1973 cases under s 145, Cr P C is based on the existence 
sanjcahu of a dispute giving rise to apprehension of breach of 
peace It has been the constant view of this Court 
and other High Couits that as soon as the apprehen- 
— — Sion of breach of peace ceased to exist or if it nevei 
ivastava, j existed, the jurisdiction of the Magistrate to proceed 
with the case ceased and the only order he has to pass 
IS to drop the proceeding and to release the propel ty 
in dispute 

The power of the Magistrate to act under s 145 (5) 
Cr P C. is in no way curtailed after he has proceeded 
under s 146, Cr P C ss 145 and 146, Cr P C have 
both to be read together If s 146, Cr P C was to be 
read independently of s 145, Cr P C , it will be im- 
possible to reconcile the provisions of both the sections 
They are not exclusive of each other In this view of 
the matter, when a Magistrate vacates the older of 
attachment on being satisfied that the apprehension of 
brea'ch of peace has ceased to exist, his jurisdiction to 
proceed with the case ceases to exist and he has no op- 
tion left but to pass another order cancelling the pre- 
liminary order We do not think that when the juris- 
diction of the court which refers a question of posses- 
sion to the Civil Court under s 438, Cr P C ceases to 
exist, the court, to which the reference is made, conti- 
nues to have its jurisdiction It was argued that proviso 
to s 146, Cr P C does not speak of an oider cancell- 
ing the preliminary order and, therefore, all that a 
Magistrate is empowered after proceeding under s 146, 
Cr. P C IS to vacate the order of attachment For the 
reasons given above, we do not agree with this argu- 
ment The Legislature had empowered the Magistrate 
to cancel the preliminary order as provided under s 
145(5), Cr P C and, therefore, there was no need to 
make a further mention of it in the proviso to s 146, 
Cr P C We are, therefore, of the opinion that the 
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Magistrate, even after the refeience had been made, 
has power to proceed under s 145(5), Cr P C and to Sankatha 
cancel the preliminary ordei if the situation so demands „ 
From a peiusal of the judgment in Runji Svngh v 
State of U P (1) It appears 'that Sheo Nath Singh’s ^ 
case (2) was brought to the notice of the learned single Smastava, j 
Judge who observed as below 

“The Division Bench has held that the raising 
of this question really amounts to the laising of a 
jurisdictional question and, therefore, duty is cast 
upon the Magistrate to decide the question raised 
before him But in my opinion in a case where 
the plea is taken but no evidence is adduced in 
suppoit of the plea oi even if the evidence is ad- 
duced that the plea is not pressed before the Magis- 
trate, the Magistrate is not bound to decide the 
ij^Liestion In the instant case it has not been shown 
to me that the applicants adduced any evidence 
.n support of the plea taken in the written state- 
iiient and from the conduct of the applicants as it 
appears the plea on the basis of the evidence if any, 
was given up by the applicants and, therefore, 
in every case the Magistrate is not bound to record 
a finding as required under sub-cl (5) of s 145, 

Cr P C Sub-cl (5) of s 145, Cr P C puts a 
check on the continuation of the proceeding but 
does not take away the jurisdiction of the Magis- 
trate which IS vested m him and which he exercis- 
es under sub-cl (1) of s 145, Cr P C If the 
Magistrate befoie the passing of the order under 
s 145 Cr P C had omitted to pass any order 
under' sub-cl (6) of s 145. Cr P C the prunes 
could proceed under the pioviso to sub-s (1) ot 
s 145, Cr P C and apply to the magistrate once 
again that there was no longer any likelihood of 

(1) 1972 AWR US (2) 1969 AWR 817 
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breach of peace in regard to the subject-mattei 
of dispute and he should withdraw the attachment 
and the Magistrate, if he is satisfied would do so 
but in the instant case the applicants did not move 
the Magistrate under the proviso to s 146(1), Cr 
P C and awaited the result of the finding of the 
civil court The finding was recorded by the civil 
court under section 146 (1-B), Cr P C and when 
once the finding m the proceedings was submitted 
to the Magistrate, the Magistrate was bound to pro- 
ceed to dispose the proceedings under section 145, 
Cr P C m conformity with the decision of the 
Civil Court and he could not have thereafter ad- 
verted to s 145(5), Cr P C The applicants in the 
instant case did not even apply to the Magistrate 
once again after the receipt of the finding of the 
civil court that there was no apprehension of 
breach of peace between the parties and he could 
drop the proceedings under section 145(5), Cr P 
C From the conduct of the applicants as it ap- 
pears It could well be inferred that although a plea 
was taken by the applicants in the written state- 
ment but they did neither seriously press the plea 
before the Magistrate nor took any steps there- 
after and awaited the result of the finding and the 
order of the Magistrate In my opinion, therefore, 
they cannot be allowed to raise such a plea of juris- 
diction There was no lack of jurisdiction in the 
Magistrate and as I have already expressed my 
opinion earlier that sub-cl (5) of s 145, Cr P C 
only puts a break on the jurisdiction that is being 
exercised by the Magistrate under sub-cl (1) of 
s 145 It does not take away the jurisdiction 
which he has once exercised and if under section 
145(5) the Magistrate comes to a finding at a later 
stage that diere is no apprehension of breach of 
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peace he may drop the proceedings In my opi- 1973 
nion, the proceedings of the Magistrate are not san^a 
vitiated and the Division Bench case does not help 
the applicants ” rahmat 

With due deference to the learned single Judge, we k n 
do not agree with the above leasoning Once a Magis- 1 

trate records a finding under s 145(5), Cr P C that 
breach of peace did not exist 01 it ceased to exist, his 
jurisdiction to proceed with the case comes to an end 
If he had proceeded earlier on the assumption that 
there tvas an apprehension of breach of peace, he had 
acted without any jurisdiction Thus, as said above, 
the foundation of jurisdiction of a Magistrate to pro- 
ceed undei s 145, Ci P C is based on his being satis- 
fied that theie was a dispute which was likely to result 
in bleach of peace This s 145(5), Cr P C has a wide 
scope and the piovision can be applied at any stage 
because the pi'oceedings under s 145, Cr P C are only 
of a quasi- judicial natuie and the final order passed by 
a Magistrate under s 145, Cr P C is subject to deci- 
sion by a competent civil court S 145, Cr P C was 
brought on the statute only to check breach of peace 
and, therefore, it could only be applicable so long as 
the breach of peace exists In this view of the matter, 
the Magistiate has power to drop the proceedings and 
even after the finding received by the civil court follow- 
ing the provisions contained in s 145, Cr P C subject 
to the condition that the question of the existence of 
breach of peace has been challenged and evidence has 
been led but no finding has been recorded before refer- 
ring the question of possession to the civil court In 
such an eventuality, the question of existence of breach 
of peace has to be decided even though the finding of 
the civil couit has been received It must be made 
clear that when the above conditions are not satisfied. 
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the question of deciding the above question does not 
s^Ni^THi arise and in this garb a Magistrate does not get the 
ir power to undo the finding of the civil court which is 
binding on the Magistrate Cases may arise where by 
g" jj' lapse of time, apprehension of breach of peace might 
SmastiM, j have ceased to exist and the parties, instead of fighting 
their rights in summary proceedings, could very well 
approach the competent court for ledress of the same 

In this view of the matter, we are, therefore, of the 
opinion that the decision in Ramp Singh’s case (1) can- 
not be taken to be an authority on the question that 
aftei the reference under s 146, Cr P C or after the 
leceipt of the finding by the civil court, the Magis- 
trate has no jurisdiction to proceed under s 145(5), 
Cr P C It should be noted here that in Ramp Singh’s 
case (1), there was no evidence except that the question 
of apprehension of breach of peace being 'challenged 
in the civil court, there was neither evidence nor even 
an application was made at a later stage challenppng 
the existence of apprehension of breach of peace But, 
as observed by us earlier, where the question of appre- 
hension of breach of peace is challenged and evidence 
IS adduced, the Magistrate must write an order giving 
his reasoning one way or the other so that the same 
could be examined by the superior court for satisfaction 
that the same was correct and legal 

In the instant case, the opposite-parties challenged 
the existence of breach of peace in their written state- 
ment They adduced evidence in support of the same 
The Magistrate did not record a finding on the above 
evidence either way and referred the question of posses- 
sion to the avil court as provided under s 146, Cr 
PC It was then again that the application was made 
and the Magistrate was requested to decide the question 

(1) 1972 A W R US 
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as to whether the apprehension of breath of peace 
existed or not No doubt, on the date on whicn the 
parties were given time to adduce evidence, no evidence 
was adduced by the opposite-parties but that would not 
affect the merit of the case because the opposite-parties 
had already adduced their evidence on the point and 
they could not adduce any further evidence We have 
perused the order of the Magistrate holding that breach 
of peace did not exist and we think tliat this order is 
based on the evidence on lecoid I'he order passed by 
the Magistrate in the instant case was fully justified 
and in accordance with law 

For the above reasons, we aie, therefore, of the opi'* 
nion that the reference made by tlie learned Sessions 
Judge has no force in it It is hereby rejected 

Rejerence rejected 


CIVIL MISCELLANEOUS (F. B.) 


Before Mr Jwtice S Chandra^ Mr, Justice H N Seth 
and Mi Justice N D Ojha 

MESSRS THAKUR DAS SHYAM 

SUNDER ‘ . . Petitioner, 

V. 

ADDITIONAL COMMISSIONER, 

INCOME TAX AND ANOTHER RESPONDENTS. 

TniUaTi Income Tax Act, 1961, s. 56 —Dharmada received under 
custom — Not an income of the assessee 

When. It was not disputed that the petitioner received dhar- 
mada under a custom according to which it was obhgatory 
upon It to spend the amount so collected on charity alone and 
he had created a tund tor that purpose and had aedited to 
that tund the amount so collectea, held that it was not receiv- 
cd by the assessee as its income 

4 HC (I L.R )— 1978-13 
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l97iS Held further, that there was no conflict between Btjli Cotton 

Mtlls Ltd V Commtsstoner of Income-tax^ U P. (1) and 

dgCHCjes Pnvate Ltd v The Commissioner of Incorne- 
Skyam taXf Ltlcknoxo ^2) 

SUNDSR 

V Civil Miscellaneous Writ no 2713 of 1972 

AonmoNAii 

K M L. Hafela, for the Appellant 

S C, for the Respondents. 

H N Seth_, J — This is a petition under Art 22 b 
of the Constitution The petitioner Messrs Thakur 
Das Shyam Sunder prays for a writ of ceitioran foi 
quashing the order of the Additional Commissioqer of 
Incoine-tax, U P , Tucknow, dated 15th of Tanuarv 
1972 

The petitioner is a commission agent carrying on its 
business in Shahjahanpur It claims that in the district 
of Shahjahanpur there is a long standing custom ac- 
cording to which the commission agents charge on every 
transaction of sale of goods worth Rs 100 a sum of ]>) 
paise from the person to whom goods are sold and 10 
paise from the person whose goods are sold throuTb 
them, as dharmada This charge is over and above the 
commission which a commission agent is entitled to 
receive from both the parties Dharmada so collected 
is a customary levy which is realised and credited by 
me commission agents in a separate account known as 
dharmada account This amount is held by them on 
trust to be utihsed specifically and exclusively for chari- 
table purposes During the accounting year, relevant 
to Msessment year 1970-71, the petitioner received and 
^edited a sum of Rs 2.400 in its dharmada account 
ncome-tax Officer, Shahjahanpur treated this receipt 
as petitioners income and brought it to tax Beine 
aggrieved by the order of the Income-tax Officer, the 


(1) (1970) 76 ITR 194 


(9) (1968) 70 ITR »7 
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petitioner filed a revision before the Commissioner of 
Income-tax, U P, Lucknow which was rejected on 
15th January, 1972 The Additional Commissioner 
held that the amount in dispute was received by the 
petitioner during the course of business transaction and 
was undoubtedly its trading receipt, the ownership in 
the funds vested entirely in the petitioner, who was free 
to spend the amount according to its own discretion 
In the circumstances, the Income-tax Officer was justi- 
fied in treating the amount of dhnrmada received by 
the petitioner as its Uading leceipt and in including 
It in Its income The petitioner then filed the present 
writ petition before this Court contending that the 
amount of dharmada collected by it was not its income 
and the income-tax authorities had no jurisdiction to 
include the same in its total income 

Learned counsel for the petitioner pointed out that 
the petitioner had been collecting dhnrmada and cre- 
diting the same in the dharmada account for last several 
years From this account, it had been making contri- 
bution to charity from time to time For the assess- 
ment year 1968-1969, when a similar question arose for 
consideration, the Appellate Assistant Commissioner 
of Income-tax held that the amount realised as dhat- 
mada was not the income of the petitioner and as such 
It was not liable to be taxed in its hands During the 
accounting year relevant to the assessment year 1970-71 
also the petitioner received a sum of Rs 2,400 as dhar- 
mada for being credited to its dharmada account which 
was already in existence 

The Division Bench, before which the petition came 
up for hearing, thought that on the point raised in this 
petition there is a conflict between two decisions of this 
Court viz that in the cases of Btjli Cotton Mills Ltd 
Commissioner of Income-tax (l)and Kanpur Agencies 
(1) (1970) 76 IT.R 194 
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1978 Private Ltd. v. Commissioner of Income-tax^ Luck- 
mbbbrs now (1) It accordingly referred this case for decision 
by a laiga Bench. 

svmss. Petitioner’s allegation that in the district of Shahja- 
hanpur there is a custom according to which the com- 
mission agents realise dhaimada from their constituents 

foOOMB-IAX o 

and spend the same on charity has not been controvert- 

j ed by the respondents It is also clear that in pursu- 
ance of that custom the petitioner opened an account 
several years before tire previous year relevant to the 
assessment year 1970-71, in which all the amounts rea- 
lised by him as dhaimada were being credited and as 
and when occasion arose, the amount in that account 
was bemg utilised for cliarity It can also be safely 
presumed that in this case the parties, which in the 
relevant accountmg year entered into transactions 
through the petitioner, were aware of the trading cus- 
tom and they paid dharmada to the petitioner with the 
knowledge and understanding that the amount so paid 
by them was to be credited to the fund which had 
already been opened by the petitioner for purposes of 
charity. 

As pointed out by the Supreme Court in the case of 
Commissioner of Income-tax v Sheorji Vallabh Trust 
and Co (2), mcome-tax is a levy on inoime No doubt 
the Income Tax Act takes into account two points of 
time, at which the liability to tax is attracted, viz the 
accrual of the mcome or its receipt, but the substance 
of the maitter is the mcome If income does not result 
at all there cannot be a tax even though m book keep- 
mg an entry is made about hypothetical income which 
does not matenalise Where mcome has in fact been 
received and is subsequently given up it remains the 
income of the recipient, even though given up and the 

(1) (1968) 70 JTR. 387 


(2) (1962) i6 I T R 144 at 148 
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tax with regard to it is payable Where, however, the 
income can be said not to have resulted at all, there is 
obviously- neither accrual nor receipt of income even 
though an entry to that effect might in certain circums- 
tances have been made in the books of account 

The question, therefore, that arises for consideration 
is whether if while entering into business transactions 
through the petitioner, various parties made contribu- 
tion to Its dharmada fund, such contributions constitut- 
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ed petitioner’s income 


In the case of Commissioner of Income-tax, Bombay 
City 11 V Sital Das Tirath Das (1), the Supreme Court 
laid down the principle for determining as to when 
and in what circumstances receipt of an amount by an 
assessee can be considered to be his income for the pur- 
poses of the Income Tax Act In this connection their 
Lordships of the Supreme Court observed as follows* 

"In our opinion the true test is whether the 
amount sought to be deducted in truth never 
reached the assessee as his income Obligations 
no doubt there are in several cases but it is the 
nature of the obligation which is the decisive fact 
I'here is a difEerence between an amount which a 
person is obliged to apply out of his income and 
an amount which by the nature of the obligations 
cannot be said to be a part of the income of the 
assessee Where by the obligation, income is 
diverted before it reaches the assessee it is deduct- 
ible; but where the income is required to be ap- 
plied to discharge an obligation after such income 
reaches the assessee the same consequence in law 
does not follow It is the first kind of payment 
which can truly be excused and not the second 
The second payment is merely an obligation to pay 

(1) (1961) 41 ITR MT 
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another a portion of one’s own income which has 
been received and is since applied The first is a 
case in which the income never reaches the assr*: 
see, who even if he were to collect it does so not as 
a part of his income but for and on behalf of the 
person to whom it is payable ” 

In the instant case what we find is that there was a 
J custom in the market according to which commission 
agents realised dharmada from their constituents The 
constituents paid that amount to the commission 
agents knowing that the same was being collected over 
and above the commission which was payable by them 
to the commission agents This amount, under the 
custom, had to be spent on charities The amount was 
being paid by the constituents for being made a part of 
the fund which had already been established by the 
commission agents for purposes of charity From the 
very beginning it was clear to both the parties viz the 
one paying dharmada and the other receiving the same 
that It was being received by the petitioner for being 
credited to an already existing fund for charity Ac- 
cordingly, when this amount reached the petitioner it 
did not in truth reach him as his income 

Learned counsel for the revenue placed strong reli- 
ance on the case of Commissioner of Income-tax v 
Thakvr Das Bhargava (T In that case what had hap- 
pened was that an assessee who was an advocate was 
originally reluctant but later on agreed to defend cer- 
tain accused persons in a criminal trial on condition 
that he would be paid a sum of Rs 40,000 for creating 
a public charitable trust When the trial was over the 
assessee was paid a sum of Rs 32,000 and he created a 
trust in respect of that amount by executing a trust 
deed In the circumstances the Supreme Ckiurt held 
that the sum of Rs 32,000 received by the assessee was 

ft) (I960) 40 LT.g. S09. 
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his professional income At the time when the assessee 
1 eceived the amount no trust or obligation in the nature 
of a trust was created When the assessee created a trust 
by executing the trust deed he applied a pai t of his pro- 
fessional income for purposes of diat trust It was fur- 
ther observed that mere desire on the part of the asses- 
see to create a trust from out of the monies paid to 
him neither created a trust, nor did it give rise to any 
legally enforceable obligation Judgment of the Supreme 
Court makes it dear that according to it there was no 
trust in existence for and on behalf of which the money 
had been received by the assessee Its judgment might 
well have been otherwise if it could be shown that there 
was a trust already in existence and the sum of Rs 32,000 
had been received by the Advocate concerned for be- 
ing credited to that fund 

Reliance was also placed on the case of India Paper 
and Spice Trade Assocmtion v Commissioner of Income- 
tax, Kerala (1) In that case, under the bye-laws of the 
Trade Association, contribution at a certain rate in res- 
pect of goods sold, was payable to the Assodation by 
the seller as well as the buyers as laga The Income-tax 
Authorities and the Tribunal held that the money col- 
lected by the Association . as laqa was liable to be 
assessed as income of the Association under s lOrej of 
the Income Tax Act Learned Judges of Kerala High 
Court held that there was nothing in the case to iustify 
an inference that the laga collected was a collection for 
religious or charitable purposes as alleged and that it 
was a remuneration, definitely related to the specific 
services performed by the members of the Association 
It was not a voluntary payment unrelated to the mem- 
bership of the Association but was an overall charge 
for the services performed by the Association m respect 
pf buying and selling of goods over and above the 

(1) (3966) W I.T.R. 409. 
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. sepal ate fees prescribed for many of those services and 

MB8BR8 25 5 U(.jj income had rightly been assessed under 
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profession or vocation 
trade, profession or similar association, performing speci- 
fied services for its members for remuneration definite- 
ly related to those services is deemed for the purposes 
of that section to carry on business in respect of those 
sei vices and tlie profits and gams therefrom are liable 
to tax accordingly Facts of that case are clearly dis- 
tinguishable from the facts of the present case In 
this case, dharmada was being realised for being credit- 
ed to a fund which had been reserved by the petitioner 
for purposes of charity and not for performing or ren- 
dering any specified services to the persons who made 
the contribution 


Learned counsel for the revenue then relied upon 
the case of Kanpur Agencies Private Ltd. v Commis- 
sioner of Income-tax, Lucknow (1) In that case the 
assessee who was the sole selling agent of a cotton mill 
realised from the purchasers, on each bale of goods, 
some amount towards charity and the same was collect- 
ed and credited in a separate account in assessee’s books 
which was styled as Marw-ari Charitable account The 
Tribunal found that although the amount was realised 
by the assessee from its customers apparently on the 
ground of charity and although the amount was credit- 
ed to the account Marwari Charitable Society, the dis- 
bursement of the amount was entirely within the discre- 
tion of the assessee and the assessee was not bound to 
devote any amount to the Marwari Charitable Society 
It was held that the amount having been realised by the 
assessee from its customers as a part of and in connec- 

(1) (1968) 70 I T R 887 
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tion with the sale transactions must be treated as its 
business income It will be seen that in that case the mbbbm 

THAKOR IJAB 

Tribunal did not accept the case of the assessee that the shyam 
amount realised by the assessee from its customers had v 
necessarily to be spent on charity According to the 
findings arrived at in that case, tlie amount had been 
realised by the assessee for its own purposes and it had 
full discretion to spend the amount for any purpose j 
whatsoever The amount was not held in trust by the 
recipient and there was no binding obligation on it to 
apply the same for charitable purposes In the case 
before us, however, the amount has been realised for 
the purposes of a fund reserved for charity The facts 
of this case cited by the learned counsel for the revenue 
are, therefore, quite distinguishable 


Learned counsel for the revenue further relied on 
the case of Messrs. Chaurangi Sales Bureau Private Ltd 
V Commissioner of Income-taXj West Bengal fl) In 
that case the assessee company was a dealer m furni- 
ture and also acted as an auctioneer In respect of the 
sales effected by it as auctioneer, during the accounting 
year ending 31st March, 1960, it realised in addition 
to its commission a sum of Rs 32,986 as sales tax which 
was credited in the books of the ass«ssee under the head 
Sales Tax Collection Account Though the assessee as 
a seller, was liable to deposit the sales tax with the State 
Exchequer but it did not do so It also did not pay 
the amount to the person whose goods it auctioned 
The question that arose for consideration was whether 
m these circumstances the amount of sales tax retain- 
ed by the assessee could be included in its business 
income for the assessment year I960 The Supreme 
Couit held that the sales tax was received by the asses- 
see in Its character as an auctioneer, accordingly it form- 


a) A I R 1978 S C 878 
4 HC tILR)— 1978— W 



106 


THE INDIAN LAW REPORTS 


[1973 


1973 


rH\KirR Das 
SHYAA f 
Sunder 

V 

Additional 

Commission 

ER, 

Tncomt-tax 
H N Stth, 

j 


formed part of its trading or business receipt and as such 
was liable to be included in its business income The 
assessee could claim the deduction in respect of that 
amount only when it paid it to the Government It is 
the true nature and quality of the receipt and not the 
head under which it is entered in the account books 
that IS decisive of the matter If a receipt is a trading 
receipt the fact that it is not shown in the account 
books of the assessee would not prevent the assessing 
authority from treating it as a trading receipt Ratio 
of this case is that in order to determine whether a 
particular receipt is income or not^ its true nature and 
quality has to be determined Considering the nature 
of the sales tax receipts and the liability of the dealer 
to pay the same, the Supreme Court came to the con- 
clusion that the amount collected under the head sales 
tax was really the income of the assessee This deci- 
sion does not lay down that each and every receipt, 
during the course of a business transaction, must 
necessarily be the income of the recipient It em- 
phasizes that in each case the true nature and the quali- 
ty of the receipt has to be considered As pointed out 
earlier, the case of the petitioner that in the district of 
Shahjahanpur, dharmada is a customary levy which is 
to be necessarily spent for purposes of charity has not 
been controverted in the present case That being so, 
the fact that dharmada was being collected and credited 
to an account reserved for chanty clearly shows that it 
was never intended to be the income of the recipient 
Moieover, the custom is not that the petitioner is re- 
quired to spend on charity some amount from out of 
Its income whether or not it recovered the same from 
Its constituents 


In view of the aforesaid discussion, we agree with the 
pioposition laid down in the case of Agra Bullion 
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Exchange Ltd v Commissioner of Income-tax (I), 
wherein it has been held that a receipt earmarked as 
charity by the person making the payment does not 
accrue as an item of income to the assessee In respect 
of the amounts given for charity, the assessee could be 
likened to a conduit pipe through whom the amounts 
pass The decision of a Division Bench of the Calcutta 
High Court, in the case of Commissi one) of Income-tax, 
West Bengal v. T oily Ganj Club Ltd (2) fully supports 
the view taken by us 

Learned counsel for the revenue then relied upon 
the observations made by the Additional Commissioner 
in his order dated 15th January, 1972 where he men- 
tioned that the petitioner could not be held to be a 
trustee in respect of dharmada receipts inasmuch as 
It IS well settled that in the case of a trust the trustees 
have no dominion over the funds and no benefit is 
received by them As, m the instant case, the owner- 
ship of the funds, realised bv way of dhaimada< vests 
entirely m the petitioner who is free to spend the 
amount according to its own discretion its position qua 
the dharmada account is not that of a trustee The 
petitioner owns the amount which in fact is its income 
We are unable to accept the submission that as the 
ownership of the amounts credited to the dharmada 
account vest in the petitioner and it envoys some discre- 
tion with regard to its disposal it cannot be said that 
Its position IS that of a trustee The question whether 
the position of the petitioner, when he received the 
amount, was that of a trustee or not will depend upon 
the actual custom which obliged the constituents to pay 
dharmada As stated earlier, the petitioner’s case that 
the amount realised as dharmada has got to be spent 
on charity has not been controverted by the respon- 
dents Under the law relating to trust, legal ownership 
(1) (1961) 41 I T R, 473 (2) (1971) 79 I.T R 179, 


1978 


Messrs 
Thakur Das 
Shyam 
Sunder 

V 

Additional 

Commission- 

ER« 

Income-tax 
H N Seth, 

j 



108 the INDIAN LAW REPORTS [1978 

1W8 over the trust fund and the power to control and dis- 
pose It of always vests in the trustee Accoidingly, 
merely because in this case the legal ownership over 
sraTOER the amount deposited as dharmada vested in the peti- 
\DDmoN«. tlonfer it cannot be said that its position was not that of 
coMMssioN- ^ Discretion vested in a trustee to spend the 

in combia x jjjg amount over chanties, ivill not effect the 
H N Seth, character of deposit In the case of Commisswnet of 
^ Income Tax, West Bengal v Sardar Bahadur Sardar 
Indra Singh Trust ( 1 ), it has been pointed out that it 
IS now well settled that to the rule that there is no valid 
trust unless the objects thereof are specified, charitable 
trusts are an exception With regard to those trusts a 
great deal of latitude is permiLied and the rule is that 
provided there is a clear intention to make a gift for 
chanty, the tiust is not allowed to fail for uncertainty 
The theory upon which the rule rests is that in the case 
of charitable trusts, chanty in the abstract is to be taken 
to be the object and the specific pui poses to which the 
fund or the income of the fund may be applied, consti- 
tute only the mode of administering the trust In- 
definiteness as regards the specification of the objects is, 
therefore, regarded only as an indefiniteness in regard 
to the manner in which the trust will be administered 
So, if a clear intention to create a trust in favour of 
chant) is discernible, defects in the mode prescribed or 
absence of any such prescription does not invalidate 
the trust The defect is taken as attaching to a 
matter which is not essential It has, therefore, been 
held that a trust deed baiely creating a trust for chari- 
ties without speafying any chaiities at all is valid 
The Comt in such cases can always intervene and 
choose appropriate charities which it considers propei 
although It will always pay regard to the wishes of 
the Trustor in so far as they are ascertainable from 
the language of the deed Accordingly, even if some 
(1) A I R 19M Cal 164 
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discretton was given to the petitioner to spend die 
amount deposited with it on a charity of its 
own choice, it does not mean that either no trust 
was created or the trust so created was invalid In our 
opinion the finding recorded by the Additional Commis- 
sioner of Income-tax merely means that the petitioner 
was free to apply the trust fund on a charity of its own 
choice It does not mean that the petitioner could, if 
It so liked appropriate the amount credited to dharmada 
account for its own purposes After all, if dharmada 
was being collected for purposes of charity, in 
accordance with a custom, its disposal was equally 
governed by the obligation created by that custom i e 
the amount was to be spent only for some charitable 
purpose 

We are of opinion that in order to determine 
whether a particular receipt, by whatever name it is 
termed, is or is not the income of an assessee its real 
nature and quality has to be considered If it was 
received under a custom, the answer to the question 
will depend on the nature of obligation created by that 
custom In this case it is not disputed that the petitioner 
received dharmada under a custom according to which 
It was obligatory upon it to spend the amount so collect- 
ed on charity alone The petitioner had created a fund 
for that purpose and dharmada collected by it bad to 
be credited to that fund In the circumstances we are 
of opinion that the amount so collected was not received 
by die assessee as its income We further consider that 
there is no real conflict in the two decisions of this 
Court t/tz that in the cases of Bijlt Cotton Mills Ltd v 
Commissioner of Income-tctP(, U P (1) and Kanpur 
Agencies Private Ltd v Commissioner of Income-tax, 
Lucknow (2). 

(1) (1970) 76 I T R 194 
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In view of the aforesaid discussion the petition 
THAKurDAs succeeds and is allowed with costs The order passed 
suirom Additional Commissioner of Income-tax, dated 

. " 15th Tanuary. 1972 is set aside and that part of the 

Commission- assessment order, dated 24th February, 1971 passed by 
ikcombItax the Income-tax Officer, Shahjahanpur which provides 
for the adding back of a sum of Rs 2,400 (representing 
dharmada) in petitioner’s total income for assessment 
year 1970-71 is quashed The Income-tax Officer is 
directed to modify his assessment order accordingly 

Petition allowed. 
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1973 UNION OF INDIA 

w and others Opposite-parties 

Indian Railways Establishment Code, Vol li, r 2046(1)— 
Railway servant recruited on or after 1st April, 1938— Age 
of superannuation for 

The railway seivants recruited on or after 1st April, 1938 
cannot be equated with their counterparts substantively 
appointed before that date on a ministerial post either by 
the Indian Railways or by an ex-company or ex-State railway 
The dividing line between these two classes of servants is the 
date line of 31st March, 1938 for the purpose of determining 
their age of superannuation This dividmg line has a rational 
nexus with the object sought to be achieved by this classifica- 
tion 

Railway Board v A Pitchurnam (1) explained 
•While sitting at Lucknow (1) AIR 1972 S C 808 
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Writ Petition No 628 of 1972 under Art 226 of the 
Constitution 

Abid Alij for the Petitioner. 

S P. Singh, for the Opposite-parties 

Jagmohan Lal, J — ^This writ petition has been 
filed by a railway servant whose date of birth is 24th 
April, 1914. He was accordingly due for retirement 
on 24th April, 1972 on attaining the age of super- 
annuation which was fixed at 58 years under sub-r. (2) 
of r. 2046 of Indian Railways Establishment Code, 
Vol II The petitioner was, therefore, intimated 
that he would retire m the afternoon of 23rd April, 
1972 He filed this writ petition on 21st April, 1972 
alleging that he was not liable to be retired before 
attaining the age of 60 years and praying for a writ 
of prohibition commanding the Railway Administra- 
tion as represented by opposite-parties nos 1 to 4 
not to retire him till he attained the age of 60 years 


1978 


S t> Manik 

V 

Union goj 
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The brief facts so far as relevant for the decision of 
this writ petition weie that the petitioner entered 
railway service in a temporary capacity in the year 
1956 and he was confirmed in the year 1961 on a 
ministerial post The petitioner had alleged m his 
petition that before that he was in the seijyice of some 
Company and was substantively holding a post there 
in the year 1934 This allegation of the petitioner 
was denied by the opposite-parties The learned 
counsel for the petitioner conceded that the petitoner 
was not in the employ of any railway Company on or 
before 31st March, 1938, which had been taken over 
by the Government It appears that formerly, before 
joining the service of the railways in 1956, he was in the 
employ of some private Company The case has there- 
fore been aigited by the learned counsel for the peti- 
tioner on the basis that the petitioner had entered the 
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^9^8 railway service for the first time in the year 1956 and 
s D Manik before that he was neither in the railway service nor in 
Union of the Service of any railway Company which was subse- 
quently taken over by the Government of India Origi- 
j M I ai, j nally the age of superannuation of railway employees 
of the Central Government who held ministerial posts 
was 60 years But on the recommendation of Sapru 
Committee which was appointed by the Government 
to investigate the problem of unemployment and make 
suitable recommendation m that behalf, the age of 
retirement was reduced to )ears for ministerial 
employees also with effect from 1st Apiil, 1938 But 
in order to protect the rights of the existing employees 
of the railways it was provided that those ministeiial 
railway servants who entered Government service on 
or before the SlsL March, 1938 and held on that date 
a hen or suspended lien on a permanent post, or a 
permanent post m a provisional substantive capacity 
shall be retained in service till they attained the age 
of 60 years This provision was incorporated in 

r 2046(2)(a) which as originally framed reads as 
follows : 

“A ministerial servant, who is not governed by 
sub-cl (6) may be required to retire at the age of 
55 yeass, but should ordinal ily be retained in 
service, if he continues efficient up to the age of 
60 years He must not be retained after that 
age except in very special circumstances which 
must be recorded m writing, and with the sanc- 
tion of the competent authority 
(b) A ministerial servant — 

(») who has entered Government service on 
or after the 1st April, 1938, or 

(li) who being in Government service on the 
31st March, 1938 did not hold a lien or a suspend' 
ed hen on a permanent post on that date. 
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Shall ordmaiily be lequired to retire at the 
age of 55 years He must not be retained after 
that age except on public grounds which must 
be recorded in writing, and with the sanction 
of the competent authority and he must not be 
retained after the age of 60 years except in very 
special circumstances ” 

In the year 1962 the age of retirement was again 
increased from 55 to 58 years and the protection given 
to those ministerial servants who were in Government 
service of the railway before 31st March, 1938 and held 
a substantive post on that date that they could conti- 
nue up to the age of 60 yeais, was retained intact 

On 11th January, 1967 the old r 2046 as amended 
in 1962 was substituted by a new rule, the relevant 
portion of which reads as follows* 

“2046 (F R 56) (a) Except as otherwise pro- 
vided in this rule, every railway servant shall 
retire on the day he attains the age of fifty-eight 
years 

(b) A ministerial railway servant who entered 
Government service on or before 31st March, 
1938 and held on that date — ■ 

(i) a lien or a suspended lien on a permanent! 
post, or 

{ti) a permanent post in a provisional subs- 
tantive capacity under cl (d) of r 2008 
and continued to hold the same without 
interruption until he was confirmed in that - 
post, shall be retained m service till the day 
he attains the age of sixty yeafs 

Note — For the purpose of this clause, the expres- 
sion ‘Government service’ includes service rendered 
in ex-Company, and ex-State Railways and in former 
Provincial Government.” 

4 HC (I L.R )— 1978— 16 
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1970 On 12th December, 1967 the Note to cl (b) of the 
s D aUmk aforesaid rule was substituted by a new Note which 
Union op provided as follows 

“For the purpose of this clause the expression 
jMiai, T ‘Goveinment service’ includes service rendered 
in a foimer Provincial Government and in ex- 
Company and ex-State Railways, if the rules of 
the Company or the State had a provision similar 
to cl (b) above.” 


From the above histoiy of the r 2046 it would be evi- 
dent that when this rule was amended with effect from 
1st April, 1938 the Government protected the rights 
of the existing government servants holding a perma- 
nent ministerial post on 31st March, 1938 by providing 
that they may be allowed to continue up to the age 
of sixty which obviously meant that the reduced age 
of supeiannuation fixed at 55 years under this amend- 
ed lule would apply only to those ministerial servants 
who entered railway service on or after 1st April, 
1938 This was a reasonable classification and no 
valid exception can be taken to it A learned single 
Judge of this Court m B P Misia v Ujiion of 
India (1) had no doubt held that this distinction in 
the matter of age of letirement between the pre and 
post 1st April, 1938 railway servants ivas arbitrary and 
not based on any rational classification But in that 
case the necessary material had not been placed before 
the Couit on behalf of the railway to show that before 
1st April 1938 tlie age of retirement for ministerial 
railway seivants was sixty years and that is why he 
thought this dassificaition irrational Subsequently 
in another case Binda Lai v Union of India (2) the 
same learned Judge revised his opinion on the basis 
of tlie material tliat was then placed before him and 


(1) A I R 1971 All 104 


(2) Writ Pet No 820 
decided on 7lh April, 1972 


of 1971 
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he held that this classification as regards the age of 
superannuation between the railway servants who s d Mamk 
were in service before 1st April, 1938 and those who Umo" ot 
entered that service after this date, was reasonable 
and It was not hit by Art 14 of the Constitution 1 ^ 

The Supreme Court in Railway Board v Pifchu- 
mani (1) also did not hold this classification as vio- 
lative of Art 14 What was actually challenged iii 
that case was a certain portion of the Note to cl (6) as 
substituted on 12th December, 1967 for the previous 
Note Under the pievious Note Government service 
included service rendered in ex-Company and ex-State 
railways and in former Provincial Governments with- 
out insisting on the further requirement that the ex- 
Company or the ex-State lailway of the former Pio- 
vincial Government should also contain a provision in 
their rules prescribing the age of retiremeiit of minis- 
terial servants as 60 years In other words, under 
that original Note even the servants of ex-Company 
or ex-State railways were given the advantage of 
higher age of supciannuation of sixty ycais if they 
happened to be j^ermanent seivants of sucli company 
or State Railway on 31st March, 1938, but m the 
amended Note as substituted for the old Note on 12th 
December, 1967, such servants of the company and 
the State railways could not automatically get the 
benefit of this increased age of supeiannuation of 
60 years even though they held a permanent minis- 
terial post on 31st March, 1938 unless the rules of 
that company or State Railway also provided for the 
age of superannuation at 60 years This additional 
requirement imposed by the new Note was held by 
the Supreme Court as irrational and violative of 
Art 14 Perhaps the reason was that as soon as an 


(1) A I R 1972 S C 608 
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1973 ex-Company or ex-State railway was taken over by the 
D MtMK Government of India and its employees were absorbed 
Union of railway service, they became subject to the 

liabilities of Government Railway servants and were 
j M Lai. also entitled to the privileges of such servants One 
^ of those privileges available to government servants 
was that under cl (b) if they happened to hold a per- 
manent ministerial post on or before 3 1st March, 
1938, they could be allowed to continue in service 
up to the age of 60 years This benefit was available 
to the ex-emplo^ee of company and State railways 
also up to 12th December, 1967 when it was suddenly 
taken away in respect of some of them whose ex-emp- 
loyer did not provide in its rules the increased age of 
retirement at 60 years 

On behalf of the petitioner it has been argued that 
since this advantage has been conferred on the minis- 
terial servants of ex-Cojnpanies and ex-State railways 
under the law laid down by the Supreme Court in 
Railway Board v A Pitchumam (1) it should also be 
extended to those ministerial servants of the Indian 
Railway, like the petitioner, who had been recruited 
after 31st March, 1938 This argument is quite falla- 
cious The railway servants recruited on or after 
1st April, 1938 cannot be equated with their counter- 
parts substantively appointed before that date on a 
ministerial post either by the Indian Railways or bv 
an ex-Company or ex-State lailway The dividing 
line between these two classes of servants is the date 
line of 31st March, 1938, for the purpose of determin- 
ing their age of superannuation As discussed above 
this dividing line has a rational nexus with the object 
sought to be achieved by this classification The 
petitioner cannot come under the first category relat- 
ing to the servants recruited before 1st April, 1938 

(1) A I R 1972 S C 6D8 
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and he admittedly falls in the second category of the 
servants recruited on or after 1st April, 1938 The 
petitioner entered railway service in 1956 with the 
full knowledge of this rule under which the age of 
retirement was fixed at 55 years (subsequently raised 
to 58 years) He cannot claim any parity with those 
railway servants who were recruited before 31st March, 
1938 either by the Indian Railways or by a Railway 
company, subsequently taken over by the Government 
of India If the contention of the petitioner is accept- 
ed, It will mean redrafting cl (b) of the aforesaid 
r 2046 as a proviso to cl (f) with the stipulation 
that all ministerial railway servants whether recruited 
before 31st March, 1938 or after that date shall be 
retained in service till they attain the age of sixty 
years This can be done only by the rule-making 
authority and not by this Court The petitioner’s 
stand IS obviously untenable and he has rightly been 
retired on attaining the age of 58 years 

The writ petition is dismissed with costs to the 
opposite-parties 

Writ petition dismissed 
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1973 Code of Ciiril Procedure, 1908, j 115 and s Q of the U P 
Parsidh Civil Laws Amendment Act, 37 of 1972 and Constitution 

Narain of India, Art 14 — S' 6 of the U P Act 37 of 1972 not ultra 

Pandl vires of the Constitution of India — Not violative of Art 14 

V 

Kawp Nath If the Legislature considered that an order of a District 
Judge may not be open to revision before the High Court 
if the order arises out of a suit valued at below a certain 
amount, it does not result in discrimination but can be justi- 
fied on the doctrine of permissible classification as it is based 
on an intelligible differentia which has a rational relation to 
the object sought to be achieved 

S 6 of the U P Act 37 of 1972 is not violative of Art 14 
of the Constitution 

Civil Revision No 1399 of 1972 and Civil Revision 
No. 119 of 1973 

Sankatha Rat, for the Applicant 

K N. Seth, J — The following question has been 
referred to this Bench for its opinion 

"Is s 6 of U P Act no 37 of 1972 ultra vires 
of the Constitution being violative of Art 14 
tliereof?” 

Pnor to Its amendment by s 6 of the Uttar Piadesh 
Civil Laws Amendment Act (Act no 37 of 1972), 
s 115 of the Code of Civil Procedure was amended by 
U P Act 14 of 1970 S 3 of the aforesaid Act pro- 
vided that for the words ‘High Court’ wherever occur- 
ing in s 115, the words' High Court or District Court’ 
shall be substituted, and that at the end the following 
proviso shall be inserted 

"Provided that nothing in this section shall be 
construed to empower the District Court to call 
for the record of any case arising out of an original 
suit of the value of twenty thousand rupees or 
above.’’ 

U P Act 37 of 1972 passed by the State Legislature 
received the assent of the President of India on 
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12th September, 1972 and was published in the UiLar 
Piadesh Gazette, dated 16th September, 1972 A 
notification under s 3(1) of the Act appointing 
20th September. 1972 as the date of its enforcement 
was published in the Gazette of the same date As 
amended by s 6 of the U P Act 37 of 1972, s 115, 
C' P C now reads 

“The High Court in cases arising out of origi- 
nal suits of the value of twenty thousand rupees 
and above, and the District Court in any other 
'Case may call for the record of any case which has 
been decided by any court subordinate to such 
High Court or District Court, as the case may be, 
and in which the appeal lies thereto, and if such 
subordinate couit appears, — 

(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a jurisdiction 
so vested, or 

(c) to have acted in the exercise of its 
jurisdiction illegally or with material irregu- 
larity, the High Court or the District Court 
may make such oidei in tlie case as it thinks 
fit ” 

It was contended that s 6 of the Amending Act 
results in discrimination and is ultra vites of the 
Constitution being violative of Art 14 thereof It was 
urged that suits valued at less than twenty thousand 
rupees are triable not only by a Civil Judge but also 
by a District Judge If such a suit is tried by the 
Civil Judge after the coming into force of the Amend- 
ing Act, 1972, a party has a right to challenge the deci- 
sion by filing a revision before the District Judge, but 
if the same suit is tried by the District Judge, no revi- 
sion would be maintainable Similarly if a suit is 
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1973 tried by a Munsif, an appeal against his decree could be 
^rsidh heaid either by a Civil Judge or by a District Judge 
An order passed by a Civil Judge in his appellate 
mrisdiction could be challenged before the District 

Judge in revision but no revision would be maintain- 

’ able if the order is passed by a District Judge in an 
appeal against the decree of a Munsif It was further 
contended that if a part ol tiie suit property is in Uttar 
Pradesh and pait ol it is in some other State, a party 
under the law can institute the suit in either of the 
two States If the suit is instituted in a Stale other 
than Uttar Pradesh, the right of revision of the party 
remains unaffected but if the suit is filed in the State 
of Uttar Pradesh, he may be totally deprived of his 
right to approach to superior court in revision The 
discrimination resulting from s 6 of the Amending 
Act renders that provision uliya vires as being violative 
of Art 14 of the Constitution 

The delay in disposal of suits and the huge accumu- 
lation of cases in various courts led the State Legislature 
to amend s 115 of the Code of Civil Procedure by 
U P Act 14 of 1970 and to confer on the District 
Court also the revisional power under the Code of 
Civil Procedure which was till tlien exercised by the 
High Court alone except in cases arising out of an ori- 
ginal suit of the value of twenty' thousand lupees or 
above As a consequence of this amendment concur- 
rent powers of revision was conferred on District Judges' 
along with the High Court m cases arising out of origi- 
nal suits of the value of less than twenty thousand 
rupees The High Court’s power of revision lemained 
intact and a litigant could approach the High Court, 
irrespective of the valuation of the suit, either directly 
or by challenging the revisional order of the District 
Judge The amendment failed m its objective of reduc- 
ing the pressure of cases on the High Court and due to 
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iiii.uoidable delay lu disposal the pioblein of accumu- 
lation of cases in Couits tontiiuied unabated It was 
in lact further aggiavated as ilie rcvisioiial older of 
the Disliict Judge could be subjected to a fuiihei levi- 
sion before the High Couii Ji thus became iiecessaiy 
to further amend s 115, C P C By s 6 of the U P 
Ad no 57 of 1972 the ictisional powei of the High 
(lourt is confined to cases aiisuig out of original suit 
ol the value of tvcciiA thousand uipees or above 

'1 he tonslitiuionalit) of s b of the U P Act no 57 
of 1972 IS challenged primarily on the ground that 
in MOW of the amended s 115, CPC orders passed 
in suits of similar nature and valuation ma) oi mav 
not be subject to revision depending on whether the 
oidei IS passed bv a District Judge or a Mtinsif/Cml 
Judge and a suuil.u t\pe of disci imuiation may aiise 
in case of ordeis passed by a District Judge or a Civil 
Judge evercisiiig appellate juiisdiction The amended 
provision icsulis in ci eating cliscriminalion and is thus 
hit by^Art 11 of the Constitution 

Art 14 ensures that (he State shall not dens to anv 
person equality before the laiv or the equal protection 
of the laws within the teintoiy of India It combines 
the English doctrine of the rule of law with the equal 
jnoiecrion clause of the 14th Amendment to the U S 
Constitution The language of ilie Article suggests 
that the piohihition is absolute but judicial decisions 
have incorporated in it the doc nine of classification 
7'he Stale has jxiwer of enacting of law based on or 
invohmg a classification founded on an intelligible 
diffeientia having a lational i elation to the object 

sought to be achieved h\ the law 

The true meaning and scope of Art 14 has been 
explained m several decisions of the Supreme Couit 
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and summarised in the case of Shji Ram Kushm Bal- 
mia V Shn Juctice S R, Tendolkar (1) Some of the 
propositions, which are established by Dalmw’^ 
case (1) and other cases to which it refers, are as follows 

((1) Art 14 condemns disci imination not only 
by a substantive law but also by a law of proce- 
dure; 

(2) Art 14 foibids class legislation but does not 
forbid classification, 

(3) permissible classification must satisfy- tiw 
conditions, namely, 

(i) it must be founded on an intelligible 
differentia which distinguishes persons oi 
things that are grouped togethei fioin others 
left out of the group, and 

(n) that diffeientia must have a rational 
relation to the object sought to be achieved 
by the Statute in question, 

(4) that classification may be founded On differ- 
ent basis, namely, geographical, oi according to 
objects or occupations oi the like, 

(5) in permissible classification raatliematical 
nicety and perfect equality aie not required 
Similarity, not identity of treatment, is enough, 

(6) there is always a piesumption m favoiu of 
the constitutionality of an enactment and die 
burden is upon him who attacks it to shoiv that 
there has been a clear transgre,ssion of the const i 
tutional prmciples. 

(7) it must be presumed that the Ledslaiiirc 
understands and conectly appreciates ilie need of 
its own people, that its lau's are dnectrd to pi oh 
Iras made manifest by experience and that its 
discriminations ate based on adequate m'ounds 

n\ MR loiR s r SS8 
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(8) in order fo sustain the presumption o{ con- 
stitutionality the Court may take into consideia- 
tion matters of common knowledge, matters of 
common report, the history of tlic times and may 
assume every state oE facts which can be conceived 
existing at the time of legislation 

In the light of these well established prinaples it can- 
not be ruled that the impugned legislation violates the 
principles of equality before the law or the equal pio- 
tection of the laws which is enshrined in Art 14 of 
the Constitution The object behind the impugned 
legislation •^vas to eliminate one of the causes of delay 
in the disposal of suits A factor ^v^hich often leads 
to delay in disposal of suits is the right of a litigant 
to appi'oach the superior romts in revision TVlicu 
an order is challenged in revision it invariably leads 
to the slay of proceedings in the suit Due to picssure 
of work the revisions .uc not speedily decided with the 
lesulr that suits remain pending foi a considcvahle 
period Apparently the Legislature in its wn'sdom 
thought it expedient to con fine the revisional powci 
of the High Court to cases arising out of suits of a 
certain valuation only and to confei that iiower on the 
Disti'ict Judge in cases arising oui of suits of valuation 
below that amount If ihe poxver of the High Com t 
to revise the orders of the subordinate courts in suits 
oi appeals valued at less than twenty thousand rupees 
has been taken away, it cannot be successfully contend- 
ed that the classification is not founded on any intelli- 
gible differentia and the diffeientia has no rational 
relation to the object sought to be achived The 
impugned Act cannot be held to be unconstilution'il 
on the ground that an oi cler may not be open to revi- 
sion if it is’' passed bv a District Judge trying a suit 
valued at less th'an twenty thousand rupees but if an- 
other suit of the same valuation is tried Iw a Civil 
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Judge, his oidei would he open to levisioix before the 
Djstiict Judge II the Legislature considered that an 
Older of a Distnct Judge, irho is invariably a more 
j evperienced officer, may not be open to revision before 
the High Court if the order arises out of a suit valued 
at below a certain amount, it does not result in discri- 
mination but can be lustified on the doctiine of pei- 
missible classification as it is based on -an intelligible 
differentia which has a rational i elation to the object 
sought to be achived 

The validity of the legislation in question has also 
been challenged on the reasoning that the Code of 
Cn il Procedure is a Central Act and by tlie amendment 
introduced bj the State Legislatuic disciimiuatiou 
would result as au older passed in a suit filed in Uttar 
Pradesh may not be open to ictisxon but au oidei 
passed in a suit of sirailai nature and of same valuation 
instituted in another State would be open to revision 
The same disci imination tvould arise tvhere part of 
the suit-jnoperty isdn Uttar Piadesh and part of it in 
some other State -as under the law a suit can be insti- 
tuted in either of the two States. The impugned legis- 
lation is not open 'to challenge on this ground also 
As obsei-ved in State of Madhya Pradesh xj G C Max}- 
daxoar (1) “the power of the Court to declare a latr 
void under Art 13 has to be exercised irith leference 
to the specific legislation which is impugned An 
14 does not authoiise the striking dowm of a law 
of one State • on the ground that in contiast with 
a law of another State on the same subject its pro^^- 
sions are discriminatoi 7 Nor docs it contemplate 
a law- of the Centre or of the State dealina with simtlai 
suhiects being held to be unconstitutional by a jiroee.ss 
of compaiative studv of the provisions of the tivo enact- 
ments The sources of authoritj' foi the two statutes 
being different, Art M can have no application". 

A, T R 1050 S C 40S 
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Ihc \ahdil). oi the aiipugiu'ii U'gi->t.iuuu ilms (.uuiui 
be dullcngcd oa the giimud that ii i<'>iiiis jii nutail 
lUciiL oi du' sco])e aud aaihil <»l ilu uxisuniai jiuwiis 
oi the couits m the .State ol I I* in t oiiijiaiiMtii uhli 
the jiowei.s eoniciied on liie eoiuts in otiui Maiis 
It t\as iicKL toiUended that in eniouai;; the aniuid 
ed piOMhiou liom a pailitiilai ilate au annual \ ^Ia^.l 
iicalion lias been made masinmii as an ouiei aluath 
challenged lu ictiMon helote the appointed dale ina\ 
be gcnotncd b\ the pi<.\isi<ms ol s II >. C. 1’ t as ti 
stood puoi to the 10/2 ameinhnent, a ie\isii«n » ha! 
leiiguig au oidei aitet the .mu'nded picni’ion (aim 
into toxec would be gotttiied In a tlilleunt iiw 
although the suits oi pioceediug. gixnig list* m tin 
two ca.se, s nia) ha\c come into e\istente at tin* '..um 
lime U is well esiablidied In |uduial puceden.s 
that it IS loi the Lcglslaluie to decide upon the dale 
iioiii which a paiLiculai law .should come into opeia 
non No plaiusible aigiimeni (ould lu* adtamed 


aganest tu-aiiiig the pending inoceedings as a dtsiiml 
t(a.si, toi the pm pose ol ,Vit il l-o, die cmlou em. m 
ol the Act a dale has U) he specilied 1 In* \( ( mco 
cd the assent ol the Pusultni oii I2iii StpU'inlni, I'l, ' 
and wa^ publislied m (he (;«.c//e dated It.ih S<-piun 
bci. 1<)72 It u.is imnluHl ih.n ,|h 
into loice on 2()lh .Sc*ptembei. l<)7l' I he seleniou ol 
the a(ou',saul dale h) the 1 .egislaiiiw could not I„. {|j,i 
xacteii/cd as aihiiiaic oi lancilul \s ohstued In 
^Sii vii, ) in A/essM //n/A/s/ng Miiiiufm Ivinw (,o. 
Ml 0 I'liian oj Imlm d, •(In* Siait is iindoiihiedlv 
])!ohibiicd fiom den)nig to am jieison Kpiabtc belotc 
the* law oi (he eciual pioteclioii ol (be laus, rmt In 
enacting a I.,w which applies geiicialK to all ju'isons 
who come witluii its ambit as lion, ,iu. dau on ubnii 
It becomes opeiatue, no disc nmniadon is jnaciised 
ihc same pnnc.ple was leileialeci in j,,,,, 

n 1 A f R iMiiii s ( f| J ; 
t Jtt I I R 37 
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B}othcu \ 1 he Union of India (1) lu thdL case the 
coiisLituiioualiLj and vaheUtj of .section 297 (2) (g) of 
the Income 'lav Act, 1901 challenged on tlie 

gioiind that that pioMsion ci cates a disciinunatiou bet- 
■vveen two sets of assessees ivilii lefciencc to a particular 
date, uainel), coniplction ol assessment pioceeclmgs on 
or alter IsL Ajjiil, 10()2 Poi imposition of penalty 
assessees have been classihed in two gioups those whose 
assessment has been completed befoic 1st Apiil, 1962, 
the pioceeclmgs and imposition of penaltv would be 
goveined bj the Vet of 1962 wheicas in case of assessees 
whose assessment is completed aftci the specified date, 
the Act of 1961 would gov cm the proceedings foi 
impositiQii of penaltv It was contended that Art 14 
was attiacted because tlie classification made wus puicly 
aibitiai} depending on the accident of the completion 
of the assessment The aigument was icpellcd and 
It was held tliat the classthcation was based on intelli- 
gible dilfeientia having icasonablc i elation to the 
object intended to be achieved 

After a careful considciation of the question laised 
we are of the opinion that s 6 of tlie U P Act 37 of 
1972 is not V'iolativ'c of Ait 14 of the Constitution 
Out answci to the question lefeiied is in the ncgativ'C 


(p VIR i'170 sc 77f. 


Quei/ioii (inwcicd 
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SUPREME COURT 


APPELLATE CIVIL 


Before Mr^ S K Sikri, Chief Justice, Mr Justice J M 
Shelat, Mr Justice C A Vaidmhngam, Mr Justice 
A N Grove-t and Mr Justice A N Ray 

HAR SHARMA VERMA Appellant, 

V 

TRIBHUVAN NARAIN SINGH, 

CHIEF MINISTER, U P and 

another Respondents 

Constitution of India, An lb4 (4) — Appointment of ^ Chief 
Minister — No qualification prescnbed — Council of Ministers 
collectively responsible to Legislative Assembly 

Undei cl (1) of Art 164, the Chief Minister has to be ap- 
pointed by the Governor and the other Ministers have to be 
appointed by him on the advice of the Chief Minister Thoi 
all hold ofi&ce duiing the pleasuie of the Governor Cl (1) 
does not piovide any quahhcation foi the peison to be select- 
ed by the Governor as the Chief Minister oi Ministers, but 
cl (2) makes it essential that the Council of Ministers shall 
be collectively responsible to the Legislative Assembly of the 
State This the only condition that the C^onstitution pies- 
cribes in this behalf 

Civil Appeal No 20') of 1970 fiom the Judgment 
and Ordei dated the 1th November, 1970 of the Allah- 
abad High Court, Lucknow Bench in Writ Petition 
No M02 of 1970 

The Appellant m person 

L M Smghvi (O P Rnna with him) for the Respon- 
dents 

Sikri, C J — In this appeal by certificate granted by 
the High Couit under Ail 132 of the Constitution a 
sliort question as to the interpretation of cl 4 of Art 
164 of the Constitution anses This question has 
aiisen in connection with the appointment on 18th , 


' 1971 

March , 16 



128 


THE INDIAN LAW REPORTS 


[ 19*73 


1971 


October, 1970, of Shn Tribhuvan Narain Singh as 

lAR SHARMi Chief Minister of Uttar Pradesh He was not a mem- 

V^MA 

«Ss ber of either House of Legislature of the State of Uttar 

riOBHUVAN T» j 1 1 P , 

Narain rradesh at the time of his appointment 

Singh 

Chief The appellant, who is a rate-payei of the Lucknow 
— Constituency to the Uttar Pradesh Legislative Assemb- 
sikn, c j ^ petition under Art 226 of the Constitution 

in the High Court challenging the appointment of the 
respondent as Chief Minister The High Court dis- 
missed the petition but granted a certificate under Art 
132 of the Constitution, and the appeal is now before 
us 


\rt ib4(4) reads as follows 

"164(4) A Minister who for any period of six 
consecutive months is not a member of the Legis- 
lature of the State shall at tlie expiration of that 
period cease to be a Minister ” 

The appellant contends that this clause only applies 
when a Minister, who is a Member of the Legislature 
of the State, loses his seat and the idea behind cl (4) 
of Art 164 is to give him a period of six months to get 
himself re-elected The learned Counsel for the res- 
pondent, Mr Singhvi, contends that the scope of cl 
(4) cannot be whittled down in this manner as tliere 
IS no warrant in the language of the Article He fui- 
ther says that even in England a peison can be a Mmistei 
without being a Member of the House of Commons 
or the House of Lords He further points out that 
a number of Constitutions contain similar piovisions 
It seems to us that cl (4) of Art 164 must be inter- 
preted in the context of Arts 163 and 164 of the Cons- 
titution Art ^ 163(1) provides that “there shall be a 
Oauncil of Ministers with the Chief Ministei at the 
cad to aid and advise the Governor in the exercise of 
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liis functions, except in so far as he is by or under this wii 
Constitution required to exercise his functions or any 
of them in his discretion ” Under cl (1) of Art 164, 
the Chief Minister has to be appointed by the Go\ernor 
and the other Ministers have to be appointed by him sing h 
on the advice of the Chief Minister They all hold Sikn, c j 
office during the pleasure of the Governor Clause (1) 
does not provide any qualification for the person to be 
selected by the Governor as the Chief Minister or 
Minister, but cl (2) makes it essential that the Council 
of Ministers shall be collectively responsible to the 
Legislative Assembly of the State This is the only 
condition that the Constitution prescribes in this 
behalf. 

The appellant says- that if the interpretation put 
by the High Court is correct it would be possible for 
a Governor to appoint a Chief Minister and Ministers 
none of whom are Members of the State Legislature 
He said that this could not have been contemplated. 

But if the Legislative Assembly of the State to whom 
this Council of Ministers ^vould be collectively res- 
ponsible endores this unlikely Council of Ministers 
there is nothing in the Constitution which would make 
this appointment illegal 

The appellant drew our attention to Art 175 in 
which It is provided that "the Governor may address 
the Legislative Assembly or, in the case of a State having 
a Legislative Council, either House of the Legislature 
of the State, or both Houses assembled together, and 
may for that purpose require the attendance of Mem- 
bers ” He said that it would be lather strange tl^at 
the Ministers, who were not members of eithei the 
Legislative Assembly or the I.egislative Council would 
not be present But it seems to us that by virtue of 
Art 177 the Ministers, even if they are not members 
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of a Legislative Assembly or Legislative Council would 
ije entitled to be present at such a meeting 

It seems to us that in the context of the othei pio- 
visions of the Constitution referred to above there is 
no leason wh^ the plain words of cl (4) of Art 164 
should be cut down in any manner and confined to a 
case where a Minister loses for some leason his seat in 
the Legislature of the State We are assuied that the 
meaning we have given to cl (4) of Art 164 is the cor- 
rect one from the proceedings of the Constituent 
Assembly and the position as it obtains in England, 
Australia and South Africa 


An amendment (1) was ]noposed in the Constituent 
Assembly that the following be substituted 

“A Minister shall, at the time of his being 
chosen as such, be a membet of the Legislative 
Assembly or Legislative Council of the States as 
the case may be ” 

This amendment was, however, negatived 

It is interesting to note the position in England 
According to Jennings (2) 

"It IS a well-settled convention that these minis- 
ters should be either peers or members of the 
House of Commons There have been oc^'asional 
exceptions Mr Gladstone once held office out 
of Parliament for nine months The Scotish law 
officers sometimes, as in 1923 and 1924, are not in 
Parliament General Smuts was minister without 
portfolio and a member of the War Cabinet from 
1916 until 1918 Mr Ramsay MacDonald and 
Mr Malcolm MacDonald were members of the 
Cabinet though not in Parliament from the general 
election of November 1935 until early in 1936” 

Vo^/^ ■Wll'’*p^* 631 June 1, 3349 Offinal Report 

(2) Cabinet Government by Jennin^— third edition, page 60 
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“The House o£ Commons is, howevei, critical of 
such exceptions ” 

S 64 of the Commonwealth ol Australia Constitu- 
tion Act wter aha provides that “after the first £>eneial 
election no Minister of State shall hold office foi a 
longer period than three months unless he is or be- 
comes a senator or a member of the House of Repre- 
sentatives ” Commenting on this Quick and Garrant 
(1) state as follows 

“The appointment of a Federal Ministij will 
necessarily precede the election of the first Federal 
Parliament There must be a Ministry to assist 
I and advise the Governoi -General in the perform- 
ance of Executive Acts essential for the conduct 
of the first geneial election The first Federal 
Ministry cannot at their appointment be mcmbcis 
of the Federal Pailiament, because at the time of 
then appointment there is no such Parliament in 
existence Aftei the first general election how- 
ever, no Federal Ministei is peimited to hold office 
for a longei period than three months, unless 
is or becomes a senator or a member of the House 
of Representatives 

S 32 of the Constitution Act of South Australia 
(4th Januar}', 18fi6) contained a similar piovision, 
VIZ, that aftei the first geneial election of th“ 
South Australian Pailiament, no person should 
hold the offices of Chief Secretary, Attorney-general, 
Treasurer, Commissioner of Crown Lands and 
Tmmigiation, or Commissionei of Public Works, 
for more than three calendar months, unless he 
should be a membei of the Ijegislativc Council 
Ol House of Assembly ’’ 

Ai'noiaicd Consnniiion of ilic \iisiin1inri ComiTinnwcallti” bv 
i,juick Xc GniTan, p 71], * 
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^ This shows that Art 164(4) has an ancient lineage 
Har shahmv S 14(1) of the South Africa Act, 1909 reads thus: 

Vbrma ' ^ 

tribhuvah “The Governor-General may appoint officers not 

exceeding (twelve) in number to administei such 
Sikn, c j departments of State of the Union as the Gover- 
nor-General in Council may establish, such officers 
shall hold office during the pleasure of the Gov- 
ernor-General They shall be members of the 
Executive Council and shall be the King’s minis 
ters of State for the Union After the first general 
election of members of the House of Assembly, 
as hereinafter provide, no minister shall hold 
office for a longer period than thiee months unless 
he IS or becomes a member of either House of 
Parliament ” 

Hahlo and Kahn (2) state thus* 

“The rule of responsible government that Minis- 
ters must be Members of Parliament is ensnied b\ 
the statutory lequirement that they be or within 
three months become members of either House.” 

In the lesult the appeal fails and is dismissed There 
will be no order as to costs 

Appeal dismissed 
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SUPREME COURT 


APPELLATE CIYIL 

Before Mr. Jwtice C A Vaidialingam and Mr. Justice 

A N Ray 

AZMAT AZIM KHAN .. Appellant, 


V. 

BOARD OF REVENUE, U. P and 
others ... Respondents 

U. P. Encumbeced, Estates Act, 1934, si. Z3-A and ZS-JB — 
U. P. Zamindan Abolition and Land Refoirm Act, 1950, 
s 70 and U P Zamindan Abolition and Land Reforms 
Rules, r. 77 — Judgment debtor cannot take away com- 
pensation money or bonds 

Ss 23-A aiid 23-B ol the 1934 Act requires that the amount 
01 Che bonds on account of compensation oi rehabilitation 
grant received by the Collectoi shall be expended or utilised 
by the Collectoi in liquidation of the amount of the secured 
debt Undei s 23-B of the 1934 Act the bonds arc leceived 
b) the Collectoi in pursuance oi the icquisition under s. 23 
ot the 1934 Act The absence ol the seivicc ol a leqiiisition 
cannot confer a right on the )udgment-del)toi to take away 
the compensation money or bonds 

Held that the Boaid of Revenue lightly gave diicctions to 
the Compensation Olhcci to hand over the bonds lepoited 
to be remaimng with him ioi the, liquidation of debts to secure 
compliance with the piovisiotis ol the statute and performance 
of statutory duty by the Collectoi a.s well as the Compensation 
Omcei and the appellants weie not entitled to receive the 
bonds without satisfying the deciee 

Cml Appeal No 2108 of 1966 from the Judgment 
and Decree dated the 15th January, 1965 of the Allah- 
abad High CouK, Lucknow Bench in Special Apeal 
No 82 of 1963 

Danial A Latip (M T Khowaja with him), for the 
Appellant 

C B Agarwala {Akhiai Hnsam with him), for the 
Respondent no 3 
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1971 RATtj J — This appeal is by certificate from the 
judgment dated 15th Januaiy, 1965 of the Allahabad 
Amt ^ High Court 

appellant, son of Sardar Mujibul Rehman Khan, 
u P a zamindai of a number of villages in the district of 
Kheri, Uttar Pradesh impeached the orders of the 
Board of Revenue of Uttai Piadesh dated SOth August, 
1960 and 6th September, I960 whereby the Board 
issued three directions The first was to stop payment 
of instalment money on the bonds by the treasuries. 
The second was to direct the Compensation Officer to 
hand over bonds of the face value of Rs 32,000 report- 
ed to be remaining with him for liquidation of debts 
The third was an order attaching moveable and im- 
moveable pioperties belonging to the appellant and 
his brother for liquidation of debts 

The principal question in this appeal is whether the 
first lespondent, the Board of Revenue, Uttar Pradesh 
had authority to pass the ordei impugned m this appeal 
The third lespondent Raja Sliatranjai the deciee- 
holder was a a'editor of the appellant’s father Sardar 
Mujibul Rahman Khan on the basis of a mortgage 
deed Raja Shtraujai obtained a decree on the said 
mortgage debt for Rs 1,31,040-1-0 and Rs 1931-1-0 as 
costs The decree is dated 28th September, 1939 The 
decree was passed under the provisions of the U P 
Encumbered Estates Act, J934 (hereinafter referred to 
as the 1934 Act) The decree was passed on the appli- 
cation of Sardar Mujibul Rehman Khan undei s 4 of 
die 1934 Act for the liquidation of his debts The 
debtor was a zamindar in the district of Lakhimpui- 
Kheri The decree was transfenred to the Deputy 
Commissioner of Khen for liquidation of debts 
Meanwhile the U P Zamindari Abolition and Land 
Reforms Act, 1950 (hereinafter referred to as the 1950 
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AcL) caiDe into foice The propeiiLory right b o£ the 1971 

in tci medial ICS vested in the Stale Goveinmcnl and the azmai 
. . , , Aziai Khan 

Intel mediaries weie entitled to leceive compensation v 

m lieu thereof The judgment-debtor was an inter- 
mediary Notices were issued to the intermediaries to ^ ^ 
take delivery of the bonds or leceive payment in cash Ray. J 
on specified dates The appellant on the death of his 
father became entitled to two-third of the zainindari 
property and compensation thereof He took delivery 
of the compensation bonds of the value of Rs 42,750 
from the Compensation Officer, Lakhimpur while 
bonds of the value of Rs 21,250 were received by his 
brother Hikmat Hakim Khan The total amount of 
bonds received by the appellant and his brother aggre- 
gated Rs 64,000 

On 14th April, 1959 the decree-holder applied to the 
Collector, Kheri for an order that the appellant and 
his brother to return the bonds which the)’’ had receiv- 
ed from the Compensation Officer fading which their 
moveable and immovable properties to the extent of 
these bonds be attached for liquidation of their debts 
The Collector on 17th August, 1959 rejected (he appli- 
cation The decree-holder preferred an appeal The 
appeal was dismissed by die Additional Commissioner, 

Lucknow on 17th February. I960. The decree-holder 
thereupon commenced revision proceedinars before the 
Board of Revenue On 30th August. I960 a member 
of the Board of Revenue allowed the revision On 6th 
September, 1960. another member of the Board of Reve- 
nue concurred in the order The Board asked the Col- 
lector to take one or other of the three steps, namely, 
the treasuries to stop paj'ment of money on instalment 
in respect of the compensation bonds or direct the Com- 
pensation Officer to hand over bonds of the face value 
of Rs 32,000 reported to be remaining with him for the 

S HC (ILR)— 1S78— 3 
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liquidation o£ the debti or to attach the uioieabJc pro- 
pities of the appellant and his brothei £oi tlie liquida- 
tion of debts. 

The appellant thereafter made an application to the 
High Court under Art 226 of the Cons ilution foi an 
order quashing the order and directions ol the Board 
of Revenues The learned single Judge ij Hashed the 
order of the Board of Revenue sace and except the 
direction directing the Compensation Officer to hand 
over bonds of the face value Rs.32,00(l leported to be 
remaining with him for liquidation of debts 

Thereafter the deaee-holder piefened an appeal. 
The Bench of the High Court iras divuled in their 
opinion. The matter was placed heloie the third 
learned single Judge. The ordei of the High Court 
was that direction no 3 of the Board of Revenue, 
namely, attachment of moveable and unmoi'eahlc pro- 
perities of the appellant and his brothei i\as < plashed. 
The High Court upheld the othei tivo oideis of the 
Board of Revenue in regard to stopfiage of payment 
of instalment money on the bonds bv the troasui ies and 
direction on the Compensation Officci to hand over 
the bonds of the face value of Rs 32,000 remain ing 
with him for liquidation of the debts 

Counsel for the appellant contended that the Board 
of Revenue did not have any powei to issue the direc- 
tions In the present case, the clociee ivas passed under 
s 14 of the 1934 Act Under s 10 of the 1931 Ad the 
Special Judge passing the deciee is to .send tlie same to 
the Collector for execution in aceordanee with the [iro- 
visions of Chap V of the 1931 Act, The Snceinl Judge 
under s 19 of the 1934 Act is also to inf him the Collec- 
tor of the nature and extent of the amount of the 
secured debt which is not legally recoverable othei ivise 
than out of the compensation and rehabilitation grapts 
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payable to tJie lancfflord in respect of the moit- 
gagcd estate 'I’he U P Zamindari Abolition and 
Land Reforms Act, 1950 (diereinafter referred 
to as the 1950 Act) came into force oni 2{)th 
January, 1951 As a result of the 1950 Act ss. 23-A 
and 23-B were introduced into the 1934 Act S 23-A 
speaks of compensation and rehabilitation grant to be 
placed at the disposal of the Collector S. 23-B speaks 
of liquidation of secured debts recoverable both from 
compensation and rehabilitation grant The sections 
are set out hereunder 

“23-A Compensaiwn and i ehabthtation grant 
to be placed at the dispoml of the Collector — The 
Collector shall require the Compensation Oflficei 
and Rehabilitation Grants OflScer as may be neces- 
sary to place at his disposal in pursuance of s 70 
of the U P Zamindaii Abolition and Land Re- 
forms Act, 1950, the amount of compensation 
money and rehabilitation grant payable to the 
landlord in respect of his proprietary nghts in land 
reported to be liable to attachment or sale under 
the provisions of sub-s (2) of s 19 

23-B Liquidation of secured debt recoverable 
from compensfition and rehabilitation grant — (1) 
Without prejudice to the provisions of s 8 of the 
U P Zammdar’s Debt Reduction Act, 1952, the 
amount or the bonds on account of compensation 
or rehabilitation grant received by the Collector 
in pursuance of the requisition under s 23-A shall 
be expended or utilised by the Collector in liqui- 
dation of the amount of the secured debt which 
having regard to the provisions of the U P 
Zamindar’s Debt Reduction Act, 1952 was secured 
on the pioprietary rights in land in respect of 
which such money has been received 
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1971 (2) I£ any balance out ot tlie compensation 

and rehabiiiiaiioii grant leceiied U) die Collecioi 
\zim^Khi\ m piusuance of die lequisiuon undei ;■ 23-A 
BoiRDOF lemains in die hands of the Coliectoi altei ulilis- 
u p mg the same in accoidancc with the piOMSions of 

Raj. j sub-s (1), such balance shall be utilised by the 

Collector m dischaigmg die debts, othci than the 
debts, referred to in the said sub-section in Older 
of priority” 

Both these sections of the 1934 Act lefcr to s 70 of 
the 1960 Act S 70 of the said Act is as follows. 

“Compemation money lo be placed at the dis- 
posal of the Court oi aiithoiily — ^Wlieie before 
any Couit or authority any suit or proceeding is 
pending which directly oi indirectly allccts oi is 
likely to afiEect die nglit of an\ person to leceivc 
the whole or part of the compensadon determined 
under Chap III, the Court oi authority may le- 
quire the Compensation Officer to place at its dis- 
posal the amount so payable and theieiipon the 
same shall be disposed of in accoi dance with the 
orders of such Court or authoiity ” 

The Collector, theiefore, by leason of die piovisions 
oi the 1934 Act and the 1950 Act lequires the Compen- 
sation Officer and the Rehabilitation Officer to place 
the amount of compensation at his disposal The 
Collector on receipt of the grant is to expend or utilise 
the same m liquidation of the amount of the secured 
debt and if the balance remains it is to be utilised in 
discharging the debts other than those mentioned in 
s 23-B(l) of the 1934 Act, in order of priority 
By reason of the provisions contained in s 70 of the 
I960 Art and s 23-A of the 10,31 Act the compcnsalion 
money is sent for by the Collector For the jmrposc of 
hquKktion of seemed debts on which dcciee is passed 
The Compensation Officer under r 77(1) of the Zamin- 
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dari Abolition and Land Reforms Rules, 1952 could wti 
issue nonce to the mtermediaiy diiecting him to take 
delivery of the bonds The issue of a notice .votdd 
not clothe the mtermediaiy with the light to take away 
the bonds because undei s 18 of tlie 1934 Act the u 
decree-holder becomes enUtled to lecover the amount 
of the decree in the manner and to the extent men- 
tioned in the 1934 Act The proviso to s 18 of the 
1934 Act enacts that the secured debt shall be recover- 
able from the compensation and rehabilitation grants 
as though the security had not been extinguished 
The question, m the present case, is whether the ap- 
pellant could lawfully obtain dehveiy of the bonds 
from the Compensation Officer Ss 23-A and 23-B of 
the 1934 Act require that the amount or the bonds 
on account of compensation or rehabilitation grant 
leceived by the Collector shall be expended or utilis- 
ed by the Collector in liquidation of the amount of 
the secured debt Under s 23-B of the 1934 Act the 
bonds aie received by the Collector in pursuance of 
the requisition under s 23-A of the 1934 Act The 
absence of the service of a requisition cannot confer a 
light on the judgment-debtor to take away the com- 
pensation money or bonds The principle is actus 
curia neminem gravabii 

The decree-holder under the provisions of the rele- 
vant statutes was entitled to be paid out of the com- 
pensation grant monies in satisffiction of the decree 
If the Collector had required the Compensation Officer 
under s 23-A of the 1934 Act to place at his disposal 
pursuant to s 70 of the 1950 Act the compensation 
money, the bonds could not have been taken delivery 
of by tht’ appellant The Board of Revenue rightly 
gave tlie directions to secure compliance with the pio- 
visions of the statute and performance of statutory 
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duty by the Collector as well as the Compensation 
Officer The appellants weie not entitled to leceive 
the bonds without satisfying the decree I’he appel- 
lants were wrong in doing so The appellant could 
not take advantage of his own wrong That is why 
the Board of Revenue correctly directed the stoppage 
by the treasuries of payment of instalment money on 
the bonds. The other direction by the Board of Re- 
venue requinng the Compensation Officer to hand 
over the bonds remaining with the Compensation 
Officer was in aid of valid compliance with ss 23-A and 
23-B of the 1934 Act as well as s VO of the 1950 Act 

The jurisdiction and authority of the Board of Re- 
venue m the present appeal touched directly on the 
performance of statutory obligations by statutory 
authorities. The compensation bonds are required by 
the statutes to go to the Collector for liquidation of 
secured debts. The judgment debtor is not entitled 
to the compensation bonds without liquidation of the 
debts in accordance with the provisions of the statute 

The High Court rightly upheld the directions of the 
Board of Revenue The appeal is therefore dismissed 
The parties will pay and bear their own costs in this 
Court 


Appeal dismissed 
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SUPREME COURT 

APPELLATE CIVIL 

Before Mr. Justice K S. Hegde and 
Mr Justice A N Grcrver 

STATE OF U P AND ANOTHER APPELLANTS, 

V. 

MURARI LAL 8c BROTHERS Respondent 

LTD August, 3 

Ctontiacl; Act, 1872, s 230(3 ) — Contract void and unenforce- 
able. ^ , 

Where the contract was entered into without complying 
with the requirements of Art 299(1) of the Constitution the 
question of ratification could not arise because on the view 
which has already been followed such a contract is void and is 
not capable of ratification. 

Civil Appeal No 15 of 1968 from the Judgment and 
Decree dated the 11th August, 1964 of the Allahabad 
High Court in First Appeal No 11 of 1957 

C B Agarwala (O P Rana and R Rana with him), 
for the Appellants 

S P Sinha (O P Gupta and M I Khoxoaja with 
him), for the Respondent 

Grover, J — This is an appeal by certificate from 
the judgment of the Allahabad High Court decreeing 
the suit filed by the respondent company for recovery 
of a sum of Rs 21,000 on account of rent or damages 
in respect of storage charges for 4,000 maunds of pota- 
toes for which space had been reserved in the cold 
storage by the company 

The plaintiff respondent brought a suit against the 
State of Uttar Pradesh and impleaded three other defen- 
dants who were, at the material time, in the service of 
the State Defendant no 3 was a Horticulturist in the 
Department of Agriculture. He negotiated with the 
plaintiff for storing Government potatoes in a cold 
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1071 Storage which belonged to the pLuntill it was agiced 
STArToi. that tlie Government potatoes would be seat loi stoi age 
^ and the plaintiff would be entitled to chaige at a ceitani 
MtT RARi lal pgi maund It was undei stood that 4,000 maunds 
Giover, j of potatoes would be sent foi stoiage However, no 
potatoes were sent although the plaintiff had icseivcd 
the requisite space in the storage "which remained un- 
occupied during the season It appears that defendant 
no 3 A. P. Gupta was acting on behalf of Snvastava 
defendant no 2 who was Deputy Director, Horticul- 
ture Both these defendants were acting upon instruc- 
tions from Sri Ram Krishna defendant no 4 who "was 
Assistant Development Commissioner, Planning, Luck- 
now. The suit was therefore filed against the State 
and the other three defendants to recover the storage 
charges amounting to Rs2L000 

Although all the defendants raised a common plea 
that there xs’"as no contract between the paities for die 
storage of potatoes and that the entire matter remain- 
ed at the stage of negotiations the real plea taken on 
behalf of the State was that no contract had been enter- 
ed into in accordance with Art 299(1)' of the Consti- 
tution The trial court upheld the objection of the 
State and dismissed the suit against it but it held the 
other defendants jointly liable for the storage charges. 
The High Court on appeal by the defendants set aside 
the decree against defendants nos 2 and 4 but main- 
tained it against defendant no 3 No appeal, however, 
was filed by the plaintiff against the Slate As the 
judgment of the High Court proceeded mainly on the 
provisions of -^ub-s (3) of s 230 of the Contract Act the 
whole of that section may be set out* 

"S 230 In the absence of any contract to thaf 
effect an agent cannot personally enforce contracts 
entered into by him on behalf of bis principal, nor 
is he personally bound by them, 
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Such a contract, shall be presumed to exist in 
the following cases 

(1) where the contract is made by an agent 
for the sale or purchase of goods foi a iner 
chant resident abroad; 

(2) where the agent does not disclose the 
name of his principal, 

(3) where the principal, though disclosed, 
cannot be sued ” 

According <-o the High Court the entne transaction 
had been entered into by the defendant on behalf 
of the Government As the State Government was not 
liable by virtue of Art 299 of the Constitution s 230(3) 
would be applicable and defendant no 3, who was ap- 
parently acting as an agent of the State Gox'emmcnt, 
would become personally liable under the contract. 
Certain observations in Chatuibhuj Vtthaldas Jasani v 
Moreshwar Parashram (1) appear to lend support to this 
view In that case also no formal contract had been 
entered into as required by Art 299(1) of the Constitu- 
tion The Court observed that the Chairman of the 
Board of Administration had acted on behalf of the 
Union Government and his authority to contract in that 
capacity had not been questioned Both sides acted in 
the belief and on the assumption that the goods were 
intended for Government purposes The only flaw was 
that the contracts were not in proper form and because 
of this technical difficulty the principal could not have 
been sued But that was just the bind of case that s. 230 
(3) of the Indian Contract Act was designed to meet 
The Government might not be bound by the contract 
but it w’as very difficult to say that such contracts were 
void and of no effect There would be nothing to pre- 
vent latification especially if that was for the benefit of 
the Government. However, in a subsequent decision in 
( 1 ) 19,^1 s.c R ai? 
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1971 

haAiL ()i 

U P 

V 

MVJtiRI Lal 
G rover, J 



144 


the INDIAN LAW REPORTS 


[1973 


(1), GAjEtffiRAoADKAR, J , aj he then was. dehvenne die 
Lai. judgment of the Constitution Bench said at 

Grover, j ^ ^ reference to the above observation • 

The contract which is void may not be capable 
of ratiHcation, but, smce according to the Court 
the contract m question could have been ratihed 
It was not void m that technical sense That is 

■ don w''® observation in qqes- 

ion M e are not piepared to read the said oLci- 

(2) as supporting the proposition that oo, 

p-“ 

Indeed i e invaM 

contect .^nn / k “ f n 
ment and is not binrhgTn it^^'”"*" Govern. 

ed but m a hJe Z^u I ^«u«der- 

Conn tahen"^^ 

.2W) [corresponding Ts 17 ?« 

I'.b.apn 4JJ;:{ZLT£,7.T r“" “ p- 

in the manner DrescrtK.»ei k ootoTpd intp except 
We need only rrfer to the Jcent^ ^uiesaid provisions 
V State of Madhya Pmdesh'il^^^^ Mtilam- 

responding provisions of Art loo, , * , ? *' “i- 
intion of India are mandaw^!! ? 

contravention of thp.!/» ^ ^ j character and the 
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contracts and makes them void, rheie is no ques- 
tion of estoppel or latificatioii m such a case.” 

It IS clear that the observations in Chaiiiubhu} case (1) 
have not been regarded either as not laying down the 
law correctly or as being confined to facts of that case 
The consensus of opinion is that a contiact entered 
into without complying with the conditions laid down 
in Art. 299(1) is void If there is no contiact in the 
eye of the law it is difficult to see how s 230(3) of the 
Contract Act would become applicable 
Although tlie High Court did not rely on s 235 of 
the Contract Act the trial court had held that the de- 
fendants had no authority to enter into a contract on 
behalf of the State Government but still they purport- 
ed to do so There was an implied warranty of author- 
ity which had to be presumed and tlie plaitiff was en 
titled to receive compensation for breach of that w^ar- 
rant) under s. 235 of die Contract Act. S 235 pro- 
vides that a person untruly representing himself to be 
the authorised agent of another, and thereby inducing 
a third person to deal with him as such agent, is liable, 
if his alleged employer docs not ratify his acts, to make 
compensation to the other in lespect of an} loss or 
damage which he has incurred by so dealing The 
High Court did not base its decision on the above sec- 
tion But it seems that s 235 also can become appli- 
cable only if there is a valid contract in existence. This 
appears to follow from the words "if his alleged em- 
ployer does not ratify his acts”. The contract shbuld 
thus be such that it is capable of ratification In the 
present case where die contract was entered into 
without complying wnth the requirements of Art. 299 
(1) of the Constitution the question of ratification could 
not arise because on the View which has already been 
followed such a contract is void and is not capable of 

S (1) 0^54) SCR 817 
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ratification However, we do not wish to cxpiesi any 
final opinion on the applicability of s of the Con- 
tract Act to cases where the contract suffers from the 
infirmity that the requirements of Art. 299^^) of the 
Constitution have not been complied with. The 
reason is that before the High Court no conienticn 
appears to have been advanced on behalf of the plain- 
tiff based on s 235 of the Contract Act nor has the 
plaintiff’s Counsel chosen to satisfy us that even if s. 
230(3) was not applicable the deciee should be sustain- 
ed on the ground that relief could be granted by viitue 
of s 235 of the Contract Act 

The appeal thus succeeds and the judgment and 
decree of the courts below aie hereby set aside and 
the suit of the plaintiff is dismissed In the circum- 
stances of the case the parties are left to bear their 
own costs throughout 

Appeal allowed 


SUPREME COURT 

APPELLATE CIVIL 

Before Ml Justice C A Vaidialingani and 
Mr Justice P Jaganinolian Reddy 

SITA RAM GOEL Appellant, 

V 

SUKHNANDJ DAYAL and another 

Respondents 

Code, of Civil Procedure, 1908, O XXI, r 2 and s 47 (2)— 
ipplication }oi execution of decree — Objections made undei 
O XXI, 1 2(2) by judgment-debtor — Couit can treat the latter 
as suit 
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WJiere in answei to the execution petition the judgment- 
debtor filed objections by initiating proceedings under O ,XXI, Sit^ K\m 
1 2(2), C P* C and the parties and the Court had proceeded Gofifi 
on the basis diat,the enure question related to a controversy 
in respect of execution, discharge and/or satisfaction of the 
decree, held that the Court had undei s 47(2) power to treat — ! 

the said pioceedmgs as a suit, 

O, 43, ? 1, cl tii) and s 105 (2 ) — Order of remand by 

appellate CouU.-^No appeal preferred against it^Findi^ig of 
tiial court aftei lemand o)der becomcb final 

Under O 43, i 1, cl (4), C P C an appeal lies against 
an order remanding a case where an appeal would lie from 
the decree of the appellate court 

Where it is cleai that the respKindent should have filed an 
appeal against the decision given after remand becomes final 
and Its coi redness cannot be disputed subsequently 

Civil Appeal No 1970 of 1969 from the judgment 
and order ^ted the 21st January, 1969 of the Allah- 
abad High Court in Execution Second Appeal No 
270 of 1963. 

Appellant m pet son 

E C Agrawala, ATM Sampath and S R Agar- 
walf for the Respondents 

Vaidialingam^ J — The appellant m this appeal, by 
speaal leave, has argued his case in person and attacks 
the judgment of the Allahabad High Court dated 21st 
January, 1969 reveising the decrees of the two Subordi- 
nate Courts 

The facts leading up to this appeal may be briefly 
stated The respondent, who is the landlord, under 
whom the appellant is a tenant, obtained an ex parte 
decree on 9tli March, 1957 m Suit No 74 of 1956 in 
the Court of the Additional Munsif, Kanpur The 
decree was not only for eviction, but also for payment 
of lent 01 damages and mesne profits, as well as costs 
The appellant pleaded that there was a compromise 
entered into between him and the respondent in and 
by which the mannei of extinguishment of the decree 
was ai rived at Tliat compromise, according to the 
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— . .ippellant, was enLeiccl into on 25tli July, 1957 The 

teims of ihe compionusc have been mcorpoiated in 
suKirstvii Judgment of the yVddxtional District Judge dated 
27"th March, 1961 in Misc Civil Appeal No 688 of 1960 
c A. Vaidia- and in otlier proceedings, and it is unnecessary for us 
iingani, j refer to them It is enough to note that if the 
amounts agreed to be paid as per its terms, were paid 
the decree for eviction would stand extinguished re- 
trospectively 

The plea of tlie appellant was that he has made the 
payments m accordance with the compromise and the 
last of such payments was on 16th June, 1960 As 
noted eailier, according to him, the date of the com- 
promise was 25th July, 1957 It was his claim that 
tv hen the last payment was made, the decree for evic- 
tion obtained against him on 9th March, 1957 stood 
extinguished and that the landlord-i espondent has no 
further right to execute the decree 

The landlord had filed an application on 19th July, 
1960 for executing the decree in Suit No 74 of 1956' 
Prior to that, the appellant appears to hate talen cer- 
toin proceedings and asked for stay of execution till the 
disposal of some ciiminal case and also for adiiistment 
of payments 


We ^e more paiticularly concerned with die appli- 
cation filed by the appellant on 3rd September, 1960, 

application was imdei 
^ I ^ ^ ^ ' In that application, the ap- 
pellant. after refering to the compromise and the vari- 
ous payments, claimed to have been made by him 

mpir f prayed for recoiding an adiust- 

ment of the decree This application was opposed by 
the respondent on three grounds* (a) There has been 
no compromise. (6) There has been no payment, and 
(c) The application under O XXT. i 2 is haired by 



150 


THE INDIAN LAW REPORTS 


,[1978 

ia7i These contentions of the appellant as seen from the 
siTAR.^! judgment, were very strenuously contested by the res- 
pondent who pleaded that the application filed under 
O XXI, r 2 was baried. as conectly held by the execut- 
c a ' vaid ia court on the basis that the limitation starts 
iingAm'j from 26 th July, 1957 The respondent pleaded that 
the appellant had sufficient opportunity to lead evi- 
dence both regarding the truth about the fcictum of 
compromise as well as regarding the payments claimed 
to have been made bv him As this opportunity was 
not availed of by the appellant, the lan^ord pleaded 
that the appeal should be dismissed 

The learned District Judge by his judgment and 
order dated 27th March, 1961, after referring to the 
contentions of the parties, as well as the terms of the 
compromise pleaded by the appellant, considcied the 
main question as to from what date the period of limi- 
tation IS to be computed The leaimed Judge before 
whom case law was cited on both sides with regard to 
the starting point for limitation, ultimately accepted 
the contention of the appellant that if he is able co 
establish that he has made the last payment, on 16th 
June, 1960, the period of limitation of thiee months 
for filing an application under O XXI, r. 2 would begin 
to run only from that date, and that in that case the 
application filed on Srd September, I960 will be in 
time The learned Judge categorically rejected the 
contention of the respondent-decree-h older sup’^ortin'i’’ 
the view of the trial Court that limitation has begun 
to run from 25th July, 1957 In fact the trial court 
could not have held otherwise, in view of the decision 
of the District Court in Misc (5ivil Appeal No 688 of 
1960 ^ 

After holding that the limitation will start only from 
]6tli June, 1960, the learned Judge, however, adverted 
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as the Munsif was bound by the remand order By 
Sin Ram judgment and older dated 28th September, 1961, the 
learned Munsif accepted the plea of the appellant both 
regarding the truth of the compromise as well as the 
c ^Naidia- Stated to have been made by him In [.arti- 

iingam, j cular. though there was a serious controversy between 
the paities legarding the payment stated to have been 
made by the appellant on 16di June, 1960, the leirned 
Munsif, on the evidence, accepted the appellant's case 
and held in his favour on this ppint In view of this 
finding regarding payment on 16th June, 1960, m 
faiour of the judgment-debtoi, the peiiod of limita- 
tion was computed by the Munsif fiom that date, as 
diiected by the leniand order of the Distiici Judge, 
and held that the application filed by the judgment- 
debtoi was ivithin time In this view, the learned 
Munsif ordeied full adjustment and satislaction of tlie 
decree as well as cost and further held that the decree 
got extinguished as pleaded by the judgment-debtor 

The respondent filed an appeal before the I Addi- 
tional Civil Judge challenging the judgment and older 
of the trial court dated 28th September, 1961 The 
learned Civil Judge by his judgment dated 29th Octo- 
ber, 1962. confiimed the findings of the trial couit and 
dismissed the respondent’s appeal 




The learned 


jiuc icsponuent-aecrec-holdei „ 

No 270 of 1963 before the High Couit ^^amen 

Judge has not adverted to the proceedings icfcired to 
above leading up to the order of remand and the direc- 
tions given in Misc. Civil Appeal No 688 of 1960 
On the other hand, the learned Judge has proceeded 
on he basis as if the decision in this case was lendcied 

September, 

]Qr 9 October, 

196. In view of this, the learned Judge inerely noted 
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that tlie uvo suboidinate com Us have concuiicnily ac- 
cepted the case of the apjaclLuit, botli on the question 
of compromise, as well as the payments claimed to have 
been made by him The learned Judge has also noted 
that the claim of the judgment-debtor that he paid 
Rs^Tj on Ihih June, IQfiO, lias been concimently ac- 
cepted by both the courts 

Aftci noting the above findings recorded concur- 
icntly by both the couits, the High Court does not ex- 
picss any disagreement with those findings But on 
the basis of diose findings, the High Court considered 
the question whethei, in the nature of the compromise 
pleaded by the appellant and found in his favour bj'' 
the two courts, an application undei 0 21,3 2, C P C 
ivas maintainable In this connection the High Court 
leferred to the provisions of O 21, r 1, CPC as 
amended and in foice in Allahabad. After quoting 
that rule, the High Court is of the view that as the ap- 
jicllant has not claimed to have made payments in com- 
pliance with those provisions, it was not open to him 
to ask foi recording adjustment of the deciee Accord- 
ing to the High Court, liis remedy, if any, is only by way 
of a separate suit for damages against the decree-holder 
It IS the furthei view of the High Court that this as- 
pect has not been considered at all by^ the two courts 
and as such they committed an error in investigating 
the question regaiding the iiuth or otherwise of the 
compromise oi payments claimed to have been made 
in puisuance of the said compromise, particularly the 
payments made on 16th June, 1960 The High Court 
then lefers to the stand taken by the decree-holder that 
even on the basis of the compromise, the period of Ijmi 
tation for filing an application for recording adjust- 
ment of the decree commences from 25th July, 1967 

also the plea of the appellant that limitation coqj- 
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iim 

as the Munsif was bound by the remand Older By 
judgment and order dated 28th Septenibcx, 19ol, the 
learned Munsif accepted the plea ot the appellant both 
regarding the tiuth of tlie compromise as "well as the 
payments stated to have been made by him In [ arti- 
culaii though theie was a serious controversy between 
the parties legarding the payment stated to have been 
made by the appellant on 16th June, 1960, the learned 
Munsif, on the evidence, accepted the appellant's case 
and held in his favour on this ^oint In view of this 
finding regarding payment on 16th June, I960, in 
favour of the judgment-debtoi, the peiiod of limita- 
tion was computed by the Munsif fiom that date, as 
directed by the leraand older of the Distiict Judge, 
and held that the application filed by the judgment- 
debtoi was within tune In dais view, dae learned 
Munsif ordeicd full adjustment and satisfaction of die 
decree as weU as cost and fuither held that the decree 
got extinguished as pleaded by dae judgment-debtor 

The respondent filed an appeal before tlae I Addi- 
tional Civil Judge challenging the judgment and order 
of the trial court dated 28th September, 1961 The 
learned Civil Judge by his judgment dated 29th Octo- 
ber, 1962> confiimed the findings of the trial couit and 
dismissed the respondent’s appeal 

The respondent-decrcc-holdci filed Second Appeal 
No 270 of 1963 before the High Gouit The learned 
Judge has not adverted to tlie proceedings icfcircd to 
above leading up to the order of remand and the direc- 
tions given in Misc Civil Appeal No 688 of 1960 
On the other hand, the learned Judge has proceeded 
on the basis as if the decision in tins case was lendcred 
foi the first time by tlie Munsif on 28th September, 
961 and by the Civil Judge on the 20th October, 
196, In view of this, the learned Judge hierelj noted 
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ilial tlie two siiboidinafe couiLi, have coiicmicmly ac- 
cepted the case of the appellant, both on the question 
of compromise, as well as tlie payments claimed to have 
been made by liim The learned Judge has also noted 
ihal the claim of the judgment-debtor that he paid 
Rsii')') on Ifith June, 1960, has been concurrently ac- 
cepted by both the courts 

Aftei noting tlie above findings recoided concur- 
lently by both the comts, the High Court does not ex- 
pjcss any clisagi cement with those findings But on 
the basis of those findings, the High Couit considered 
the question whether, in the nature of the compromise 
pleaded by the appellant and found in his favoui by 
the two courts, an application undei O 21,1 2, CPC 
was maintainable In this connection the High Court 
leferred to the provisions of O 21. r, 1, CPC as 
amended and in force in Allahabad After quoting 
that rule, the High Court is of the view tliat as the ap- 
pellant has not claimed to have made payments in com- 
pliance 'tvith those provisions, it was not open to him 
to ask for lecording adjustment of the decree, Accoid- 
ing to the High Court, his remedy, if any, is only by way 
of a separate suit for damages against the decree-holder. 
It is the furthei view of the High Court that this as- 
pect has not been considered at all by the two courts 
and as such they committed an eiror in investigating 
the question regaiding the truth or otherwise of the 
compromise or payments claimed to have been made 
in puisuance of the said compromise, particularly the 
payments made on 16th June, 1960 The High Cotirt 
then lefers to the stand taken by the decree-holder that 
even on the basis of the compromise, the period of hmi 
tation for filing an application for recording adjust- 
ment of the decree commences from 25th July, 1957 

also the plea of the appellant that limitation conj- 
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•'’<J nicnccs lumi 16tli June, 1900, i\lien ihc laii |)d)meal 
SitaRam wab made The High Couit expiewed the view (hat 
the agreement pleaded could amount to an Adjiisiment 
of the deciee only if (he said agreement was in Ttntnig 
c -TTaidia been filed within the period allowed by (he 

hngam, j Jaw of limitation The High Couil has not pin sued 
the mattei fuithei and expiessed an opinion as to what 
IS the date from wdncli the peiiod of limitation is to be 
computed In the end the High Couit expiessed tlie 
\iew that the whole appioach made by the two sub- 
ordinate cotuts IS erroneous Obviously, this ciiticisni 
must lefei to the arcumstances noted by the High 
Court that the payments undei the compromise have 
not been claimed to have been made in the mannei 
provided in O 21, r 1, C P C as in foice in Allahabad 
On tins reasoning the High Couit reversed the decrees 
of both the suboidinate couits and dismissed the appli- 
cation of the appellant filed under O 21, r 2, CPC 
It will be noted that even before the High Couit the 
lesjiondent had not taken any objection that the appeal 
filed by the judgment-debtoi, namely, Miscellaneous 
Civil Appeal no, 688 of 1960 was not maintainable and 
that the findings recorded w^herein against him are not 
binding on him 

Tht appellant mged befoie us that the Higli Couii 
was noi pisiihed in xnteifenng with llie (oncurreni 
findings ol lacLs and that it lomnnlted an enot in go 
mg behind the findings lecoided in the Miscellaneous 
Civil Appeal no 688 of 1060 He further uiged that 
the question as to fiom what date the peiiod of limita- 
tion IS to be computed has already been adjudicated 
upon in the said appeal, and that the decree-holdci 
should not have been peimitted to laise over again the 
point concluded by the remand order The appellant 
also urged that the view of the High Court that the 
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pAymeulij have not been made 1)) luui m accoi dance 
witli O 21, 1 1, C P C IS nioJig swaRam 

Goal, 

Ml. E C Agunoak, learned counsel ioi the respon- sumwandi 
dent-decree-holder has drawn our attention to O 21, 

1 1, C P.C as in force in Allahabad He contended c a Vaidia- 

that even according to the appellant die payments ha\e ^ 

not been made in actoi dance with the said rule 1 hei e- 

foie, he uiged that the High Court was perfectly |usti- 

fied in holding that the payments which have not been 

made in accordance with the said lulc, cannot be taken 

into account for lecoulmg adjustment of the deciee 

In the view that we take that because of die decision 
m Miscellaneous Civil Appeal no 688 of 1960 it is not 
open to die respondent to raise the objection eithei ol 
limitation or diat the payments have nor been made as 
per the said rule, ive express no opinion whethei the 
payments made diiectly to the decree-holder under the 
specific terms of an agreement or a compromise cannot 
be pleaded in an application filed by for lecoiding satis- 
faction or adjustment and whether under those cir- 
cumstances such payment should also be made m the 
manner provided in the said rule 

One aspect which strikes us and which will conclude 
die CISC against the respondent is the finding lecorded 
l,v du learned Disiiict Judge on 27th March. 1961 m 
Miscellaneous Civil /Vppeal No 688 ol 1960 We have 
alieady lefeiied to the nature of the findings lecoided 
therein The executing court had dismissed the appli- 
cation filed by the appellant on the giound that it is 
barred by limitation as it has been filed beyond 90 days 
horn 25th July, 1957 Before the District Judge parties 
weic at issue on this aspect While according to the 
appellant, limitation starts only from 16th June, 1960, 
die icspondent’s plea ivas that limitation commences 
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fioni lijLh July, 1957 Vaiioub decisions weie cited by 
siiaRim bolli the parties before the Distiict Court After a con.' 
sideiatioii of those decisions, the District Couit sjieci- 
lb” fically held that if the appellant is able to establish the 
c XTuha- compiomise as well as the fiuthei fact that he paid the 
hngain, j instalment on Ibth June, 1060, the appliealion is 
not bailed b) limitation as it has been filed within 00 
days, namely on 3rd September, 1960 Though the 
lespoiident pleaded that the appellant had an op|ior- 
tunity to led in evidence legardmg the tiuth of the 
compiomise as well as the payments claimed to have 
been made by him, the District Court took tlie vieiv that 
the learned Munsif had no occasion to considei these 
ispects as he dismissed the ajaplication filed b} the ap- 
pellant on the sole giound of limitation Aftei speci- 
fically lecordnig the date from which peiiod of limi- 
tation IS to be computed, the learned District Judge re- 
manded the proceedings to the trial court foi investi- 
gation into the trutli of the compiomise as well as the 
payments claimed to have been made by the appellant 
1 lit Disiiict JVlunsif, after lemand has elaborately gone 
into the mailer and specifically found on lact m 
favour of the appellant, both legarduig the tiuth of the 
compromise and the payments He also held that the 
last payment has been made on Ibth June, 1060. and, 
therefoie, in viev of the directions contained ni the 
remand order, the application filed by the apjiellant 
was within time 

It IS against this oidei of the Distiict Munsif that the 
respondent filed an appeal befoie the Distinct Court and 
a fuither second appeal befoic the High Court We 
have already suited that tlie respondent had filed on 
19th July, 1060 an application foi executing the cx 
parte decree It is in answer to that execution petition 
that the aiipellant filed objections by initiating pro- 
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ceedings unclei O 21, i' 2(2), CPC ou 5id Scptem- lo^i 
ber, lUbO Thcieloi'c, ihc i^aiUei and the Couits had siwRam 
proceeded on ihe basis tliat the entiic q*uestion lelated 
to a contiovcisy in lespect of execution, clischaige oi satis- 
faction of the decree. Undet s 47(2), CPC the Court _ — — - . 

' ^ \ Vaidia. 

has power to tieat the said pioceeding as a suit That j 

explains why the lespondent did not laise any objec- 
tion befoie the District Couit that Miscellaneous Clivil 
Appeal No 688 of 1960 filed by the appellant was not 
maintainable We have aheady pointed out that be- 
fore the District Court tlie respondent did not also laise 
any objection that no investigation legarding the trutli 
of tile compromise and the payment is necessary as the 
amount, even accoiding to the appellant, has been paid 
conn ary to O 21, r 1, C P C as in force in Allahabad 

In view of the ciicumstaiices pointed out above, in 
oui opinion, the decision of tire Additional District 
Judge in Miscellaneous Civil Appeal No 688 of 1960 
precludes the respondent from leagitating the point 
covered by that decision 

Mr Agartoah pointed out that Miscellaneous Civil 
Appeal No 688 of 1960 was not maintainable We are 
not impressed with diis contention because apart from 
the fact that no such objection was raised before the 
District Court, which was dealing ivitli the said appeal, 
the icspondcnt himself lias filed tlie appeal and the 
second appeal against ihc ordei passed by the District 
Munsil dftei loinand It was against tlie original older 
of the District Munsil that die appeal was filed by the 
appellant before die District Court 

Even otherwise, as we have already pointed out, the 
pi oceedings have been treated as one under s 47, CPC 
m which the Miscellaneous Civil Appeal No 688 of 
1960 was perfectly competent Under O 41, r 23, an 
appellate court has got power to remand the proceed- 
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ii) 7 i mg') ivhen a suit has been clispoied of on a picliunnaiy 
sita Ram point We have all cad) pointed out that the District 
MiuTiit dismissed the application hied by the appel- 
^^Sal*** lant on the pieliminaiy ground that it is bailed by 
— — limitation We have alieady furthei pointed out that 

\ngamTi* It must be considered to be a proceeding under s 47 
as It vas really in opposiuon to the execution proceed- 
iiigs filed by the respondent The appellate court, 
under those circumstances, when it disagreed wnth the 
tiial comt on the question ol limitation was perfectl)' 
competent to remand the proceedings Under O 48, 
1 1, cl (»), C.PC an appeal lies against an oidei le- 
manding a case where an appeal would lie from the 
decree of the appellate comt Fiom the fact that the 
lespondent has filed second appeal, which is the subject 
of attack before us against the decision m an appeal of 
the Distiitt Court m the same proceedings It is cleai 
that the respondent should have filed an appeal against 
the Older of remand 

The consequence ot an omission to file an apjical 
against the order of remand, undei such ciicuinstances, 
IS indicated in s 105, sub-s (2), CPC which is as 
follows . 

“S 105(2) Notivithstanding an> thing contained 
in sub-s (1) where aii) party aggiicAcd by an oiclci 
of lemand made after the commencement of this 
Code from which an appeal lies does not appeal 
therefrom, he shall thereaftei be piecluded fiom 
disputing Its correctness ” 

We have already pointed out that the respondent had 
a right of appeal against the judgment and older jiasscd 
in Miscellaneous Civil Appeal No 688 of I960 The 
lespondent admittedly did not file an ajqieal against 
the said older of remand If so, it folloivs that the de- 
cision in Miscellaneous Civil Ajipeal No 688 of 1960 
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regarding the date from ’\vhich the period of limitation 
IS to coHimeiice, namely, Ibih June, 1960, if payment 
on that date is esLiblisheil by the appellant binds both 
the parties, as that decision has bcorme final It is on 
the basis of that decision that the trial court went into 
the facts and held in favoiu of the appellant Those 
findings have been confirmed by the District Court on 
20th October, 1962 It was against the fresh decision 
given by the District Munsif on 28th September, 1961 
and confirmed by the District Court on 20th Decern- 
ber, 1962 diat the present second appeal was filed be- 
fore the High Court by the respondent The High 
Court when dealing with the matter should have given 
due effect to the decision given in the order of remand 
in Miscellaneous Civil Appeal No 688 of 1960 and 
should have held that the respondent is precluded from 
raising either the plea of limitation or that it was not 
open to the appellant to rely upon the payments not 
made in accordance with O 21, r, 1, C P C as in force 
in Allahabad The High Court has committed a very 
serious error in law in not adverting to the remand 
order as well as to the various other circumstances men» 
tioned by us earlier. 

We have already pointed out that the High Court 
has not differed from the concurrent findings record- 
ed on facts in fiivour of the appellant The interfer- 
ence by the Hi^ Court with the decision of the two 
subordinate courts is erroneous in law 

In the result, the decree and judgment of the High 
Court dated 21st January, 1969 in Second Appeal No 
270 of 1963 are set aside and this appeal is allowed 
There will be no ord.er as to costs. 

Appeal alJowtl 
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NARENDRA SINGH 

Hindu MaKri^e Act, 1955, ,5 10(l)(a) read with Explanation- 
Decree for judicial separation— Deiei Hon foi two years— 
Desertion includes wilful neglect 

Un<^ s 10'(l)^fl) a decree for ludidal separation can be 
granted on the ground that the other party has deserted the 
petitioner for a continuous period of not less than two lears 
inunediately preceding the presentation of the petition Accord- 
ing to the Explanation the ^piession “desertion” with its 
p'ammatical variation and cognate expression means the deser- 
tion of the petitioner by the other party to the marriage with- 
out reasonable cause and without the consent or against the 
TOsh of siw* party and includes the wilful neglect of the peti- 
tioner by the other party to the marriage 

WhCTe the wife had left her husband’s home in 1947 and 
refused to letum to her husband not- 

she^^SSd'Sfth^^S^ properlv treated when 

subsequent mamage of the hus- 

^ left originally with the object of bringing 
coha^tation to an end and the desertion on her part ran- 
tinned ttooughout without any reasonable cause ^ 

pvil Appeal No 35 of 1971 from the judgment and 
OTder, dated the 5th October, 1968 of the Allahabad 
High Court in Second Appeal No 1503 of 1966 

r ^ Appdlant 

, -A V ^ Dadachartp and S S Shvkh 

With him), for the Respondent 

f ^ question of law as to the inter- 

pretation of s. 10(1) (.) read ^ith fhe Explanation of 
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the Hindu Marriage Act, 1955, hereinafter called the 
‘Act’. 

The undisputed facts are' that the parties got marri- 
ed in 1945 and in February, 1947 the wife went to 
Alirajpur her parental home. She never returned 
thereafter In 1953 the husband, who was a member 
of the Indian Foieign Service met a Dutch lady. 
Countess Rita while he was posted abroad. He marri- 
ed her only a day before the Act came into force. In 
August, 1955. the husband filed a petition in the court 
of a Munsif foi judicial Separation under s 10 of the 
Act oil the giound of the wife’s desertion An ex parte 
decree was i^assed against the wife which was later on 
set aside The wife also raised an objection that the 
Munsif had no jurisdiction to grant the decree That 
objection was accepted and the plaint was returned for 
being presented to the propei court In 1959 the hus- 
band divorced Countess Rita The trial court dehver- 
ed Its judgment in July, 1964 allowing the husband’s 
petition for judicial separation and granting a decree 
for that relief The matter was taken in appeal to the 
first appellate court which affirmed the decision of the 
trial court A second appeal was filed to the High 
Court by the wife which was heard by a learned single 
Judge but he leferred the same to a Division Bench 
The Division Bench dismissed the appeal but directed 
the husband to pay Rs 150 per month to the wife by 
way of maintenance 

The concurrent findings of the trial court and the 
first appellate court which were not questioned before 
the High Court were these — 

(1) Duiing her slay at Sarela (husband’s home) 
ihe wife was provided with decent accommodation, 
wholesome food and all suc]i amenities which 
were available at Sarela 
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(2) It was wrong that she was given inhuman 
ticatmeut at Sarela during her sta) theic and that 
she had developed heaii trouble as a result of it as 
alleged by the wife. 

(3) The wife had left Sarela tor her parental 
home (Alirajpur) with the intention of peimanent- 
ly giving up her maiital i elation wiih tlie husband 
and not to return to Sarela or to her husband. 

(4) The wife left her matrimonial home with- 
out any reasonable cause and without the consent 
of the husband and with the intention of bring- 
ing cohabitation to an end 

(5) The marriage of the husband with Countess 
Rita did not have any such impact on die mind of 
the wife that it caused her to continue to live 
apart and to contmue the desertion 


Undler s 


a aecree tor juaiciai separation can 
be granted on the ground that the other party has de- 
serted the petitioner for a continuous period of not 
less than two years immediately pieceding the presen- 
tation of the petition According to the Explanation 
the expression desertion” with its grammatical varia- 
tion and cognate expression means the desertion of the 
petitioner by the other party to the marriage without 
reasonable cause and without the consent or agamst the 
wish of such party and includes the wilful neglect of 
the petitioner by the other party to the marriage The 
mgument raised on behalf of the wife k that the hus- 

iSc a second marriage on 17th May, 

1955. The petition for judiaal separation was filed on 

1 i“to force 

on 18th May. 1955 The buiden undei the section 

was on the husband to establish that the wife had desert- 
ed him for a continuous period of not less tlian two 
years immediately preceding the presentation of the 
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petition In the presence o£ the Explanation it could 
not be said on the date on which the petition was filed 
dial the wife had deserted the husband without reason- 
able cause because the lattei had married Countess Rita 
and that must be regarded as a reasonable cause for her 
slaying away from him. Our attention has been mvited 
to die statement in Rayden on Divorce, 11th Edn, p 
223 with regard to the elements of desertion Accoid- 
ing to that statement for the offence of desertion there 
must be two elements present on the side of the desert- 
ing spouse, namely, the factum, i e physical separation 
and the animm deserendi ie. the intention to brmg 
cohabitation permanently to an end The two elements 
present on the side of the deserted spouse should be 
absence of consent and absence of conduct reasonably 
causing the deserting spouse to foim his or her mten 
uon to bring cohabitation to an end The requirement 
that the desertmg spouse must intend to brmg cohabi- 
tation to an end must be understood to be subject to 
die qualification that if without just cause or excuse a 
man persists m doing things which he knows his wife 
probably will not tolerate and which no ordinary women 
would tolerate and then she leaves, he has deserted her 
whatever his desire or intention may have been The 
doctrine of “constructive desertion” is discussed at p 
229. It is stated that desertion is not to be tested by 
meiely asceriaming which party left the matrimonial 
home first If one spouse is forced by the conduct of 
the other to leave home, it may be that the spouse res- 
ponsible foi the driving out is guilty of desertion 
Theie is no substantial difference between the case of 
a man who intends to cease cohabitation and leaves the 
■wde and the case of a man who with the same intention 
compels his wife by his conduct to leave him 
In Lachman Uiamchand Kirpalani v Meena alias 
Mota (1) this Court had occasion to consider the true 
(1) Ct9M) 4 S.C.R. aSL 
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m .wanin g and ambit of s. 10(l)(a) of the Act read with 
the Explanation Reference was made in tlie majoiity 
judgment to the earher decision in Biptn Chander Jai 
singhbhai Shah v Ptabhaioati (1) in which all the Eng- 
lish decisions as also the statement contained in autho- 
ritative text books were considered After referring to 
the two essential conditions, namely, the factum of 
physical separation and the animus deserendi which 
meant the intention to bring the cohabitation perma- 
nently to an end as also the two elements so fcir as the 
deserted spouse was concerned i e (1) the absence of 
consent, and (2) absence of conduct giving reasonable 
cause to the spouse leaving the matrimonial home to 
foim the intention aforesaid, it was observed while 
examining how desertion might come to an end 

“In the first place, there must be conduct on 
the part of the deserted spouse which affords just 
and reasonable cause for the deserting spouse not 
to seek reconciliation and which absolves her from 
her continuing obhgation to return to the matri- 
monial home In this one has to have regards to 
the conduct of the deserted spouse But there is 
one other matter which is also of equal import- 
ance, that IS, that the conduct of the deserted spouse 
should have had such an impact on the mind of 
the desertmg spouse that in fact it causes her to 
continue to live apart and thus continue the de- 
sertion But where, however, on the facts it is clear 
that the conduct of the deserted spouse has had no 
such effect on the mind of the deserting spouse 
there is no rule of law that desertion terminates by 
reasons of tlie conduct of tlie deserted spouse ’’ 

Now the sole question in the present case is whether 
dining the statutoiy period of two yeais in terms of s. 
10(l)(a) the husband had, by word or conduct, provid- 

(1) (1966) SCR 888 , 
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eel <1 |ns< c.m&e to his wife to desisi fiom making any 
atLeiDpt at i cconcihalion or lesuming cohabitation 
Ordinauly the fact that he had marned Countess Rita 
on I7th May, 1955 would have furnished a just cause 
to the wife to desist from making any attempt at recon- 
ciliation or resuming cohabitation but this is subject to 
a very important condition, namely, that the second 
marriage should have had such an impact on the mind 
of the wife so as to cause her to continue to live apart 
and continue the desertion If the conduct of the hus- 
band has had no such efiEect on her mind it cannot be 
said that the desertion on her part terminated by reason 
of the conduct of the husband The finding of the 
courts including the High Court is that the marriage of 
the husband with Countess Rita did not have any such 
impact on the mind of the wife as is contemplated by 
law This finding together with the other findings 
would conclude the matter because it is quite clear that 
within the meaning of the Explanation to s 10(l)(fl^) 
the desertion by the wife had been proved without rea- 
sonable cause and without the consent or against the 
wish of the husband 

Although it is not necessary to go into the facts but 
we may recapitulate what has been proved, established 
Or admitted It was the wife who left her husband's 
home in 1947 and thereafter consistently refused to re- 
turn to the husband notwithstanding the feet that she 
had been treated properly when she lived with him 
The husband had been making persistent efforts to per- 
suade the wife to return After the husband pined the 
Foreign Service in August, 1948 he was sent for train- 
ing abroad to Cambridge where he remained till 1949 
It is in evidence that while at Cambridge he wrote to 
his wife asking her to join him in England In Septem- 
ber, 1951 he was posted as Second Secretary to the 
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Indian Embassy at the Hague in Holland Even then 
the husband made efforts to persuade her to return to 
him The husband sent a lettei to the wife in October, 
195^ saying that the existing state of affiiirs could not 
continue indefinitely and that she should resume co- 
habitation She was asked to disclose the reasons for 
her persistent refusal to come and live with the hus- 
band The wife sent a reply on 17th April, 1954 
throUj^h an advocate Amongst other things she wrote 
that despite everything she wished him happiness She 
expressed a desire for her Stridhan including her house- 
hold effects, jewellery and presents of the value of 
Rs 90,000 which had been left at Sarela to be returned 
to her and for arrangement to be made for her separate 
maintenance and residence The High Court has point- 
ed out that although by that time the wife was aware of 
the friendship between her husband and Countess Rita 
she never referred to that fact in her reply as a factor 
which would stand in her way to return to him We 
have no doubt, therefore, that the High Court came to 
the correct conclusion that the subsequent marriage of 
the husband with Countess Rita in 1955 had no impact 
on the wife and she had left originally with the ob- 
ject of bringing cohabitation to an end and the deser- 
tion on her part continued throughout without any 
reasonable cause As a matter of fact during the pen- 
dency of the petition for grant of certificate to appeal 
to this Court filed by the wife an effort w'as made by the 
husband, who had divorced Countess Rita by that time, 
to receive the wife back provided she was willing to 
live with him Her counsel informed the Court that 
she was not agreeable to living with him as his wife 
Before the High Court reliance was placed on cer- 
tain decisions of the Andhra Pradesh High Court in 
support of the contention that oydng to the provisions 
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contained ui the Huidu Married Women's Right to 
Separate Residence and Maintenance Act, 1946 as well 
as the Hindu Adoption and Maintenance Act, 1956 de- 
seition could not be described as one without reason 
able cause if the husband had married again since that 
maniage attoided justifiable cause to the wife to live 
apart fiom the husband 

In Singin Pullatah \ Snigm Rushingamma (1) it 
was held tliat the eftecl of the two afoiesaid Acts was 
that a ivife was entitled to claim separate maintenance 
and residence tiom hei husband if he should man-} 
again If the wife could claim maintenance on the 
giound that the husband had reman led it could not 
be said (hat she had deserted hei husband without rea- 
sonable cause witliiii the meaning of s. I0(l)(ti) of the 
Act In that case a petition had been filed for judicial 
sepaiatiou uiidei s 10(l)(fl) of the Act The husband 
had taken a second wife and she was entitled to live 
separately and claim maintenance The husband, theie- 
foie, could not claim judicial separation on the giound 
of desertion The husband had taken second wife 
several yeais befoie stalling piocecdmgs undei the Act 
and some times aftei llie tvife had obtained a deciee foi 
luamtenance The High Gouit was of the view that the 
second maiiiage of the liusband was a good giound foi 
the fust wife to live sepaiately and that was a justifiable 
leasons for doing so. Theie would tlius be no scope 
foi the aigument that desertion was without leasonable 
cause within the meaning of s 10(1)(«) of the Act The 
Madias High Court, howevei, in A Aimamalai Muda- 
1m V Pe) umayce Animal (2; exjiressed the opmion that 
the light to live separately from the husband given to 
the wife under s 18(2)(d) of (he Hindu Adojjtious 'uid 
Maintenance Act, 1 956 could not be the same as a i ighi 

0) A I R no ) \V S2 (2) A 1 R lOOfi Mad 13'i 

6 HC, (I.LR)— 197&-6 
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-m of ludicial sepai'auou under s 10(2) of the Act The 
true pi'iuciple behind s 18(2) was that it should be 
KiMiBi tQ jjig 10 claim Lo live separately from her 

husband m case he had got anothei wife living when 
. the wife did not want to seek divorce or judicial separa- 
Gror.ar, j judgment Under appeal it has been point- 

ed out that deseition within the meaning of s 10 (l)(a) 
of the Act read with the Explanation does not imply 
only a separate residence and separate living It is also 
necessary that there must be a determination to put an 
end to maiital relation and cohabitation Without 
animus deseiendi theie can be no desertion within the 
meaning of s 10 (l)(a) The consideiation that in case 
the husband temarries, the wife is entitled to sepaiate 
residence .md maintenance under the Hindu Married 
Women's Right to Separate Residence and Maintenance 
Vet, 1 946 or any other enactment could not be utilised 
as a leason foi coming to the conclusion that the fact of 
the re-mamage of the husband must necessarily afford 
a reasonable cause for desertion 
In our judgment the view of the Allahabad High 
Couit in the present case must be upheld The pre- 
amble of the Act describes it as one to amend and codify 
the law relating to marriage among Hindus It is 
well known that when a paiticular branch of law is codi- 
fied it IS intended and the object essentially is that on 
any matter specifically dealt with by that law it should 
be sought for in the codified enactment alone when any 
question arises relating to tliat mattei Ordinal ily 
when It has been expressly stated that an enactment is 
meant for codifying the law the court is not at liberty 
to lode to any other law The Act not only amends 
but also codified the law of marriage and it has made 
fundamental and material changes in die prior law 
S 4 of the Act gives overriding effect to its provisions 
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Therefore unless in any other enactment there is a pro 
vision which abrogates any provision of the Act or re- 
peals it expressly or by necessary implication the provi- 
sions of the Aa alone will be applicable to matters dealt 
with or covered by the same Ss 9 and 10 of the Act 
provide foi lestitulion of conjugal lights and judicial 
sepaiation S 10 deals with judicial separation and 
once a decree for ludicial separation has been granted 
a deaee for dissolution of marriage can be p.)ssed under 
s 13(1-A) provided there has been no resumption of 
tohabitation between the parties to the marriage for 
A peiiod of two years or upwards after the passing of the 
deciee for judicial separation It may be mentioned 
tliat s. 1 3 gives several grounds for dissolution of marri- 
age by a decree of rhvorce and one of the grounds is the 
one contained in sub-s ( 1 -A) of that section The 
Hindu Adoptions and Maintenance Act. 1956, herein- 
after called the ‘Maintenance Act’ also amended and 
codified the law relating to adoptions and maintenance 
among Hindus S 18(2) provides, intei aha, that the 
Hindu wife shall be entitled to live separately from hei 
husband without forfeiting her claim to maintenance 
if he is guilty of deseilion, that is to say, of abandon- 
ing her without reasonable cause and without her con 
sent or against her wish oi of wilfully neglecting hei 
or if lie has any other wife living Indeed the last cl 
(g) of s 18 ( 4 ^) is vdv general ie , if there is an\ other 
cause justifying her living separately S 10 of the Aci 
and s 1 8 of the Maintenance Act are quite distinct and 
one cannot be said to control the other. The former 
jmovision deals with the matrimonial offences by either 
spouse which would justify the grant of a decree for 
judicial separation S 18 provides for grant of main- 
tenance to wife alone. Sub-s. (1) says that a Hindu wife 
shall be entitled to be maintained by her husband dur- 
ing her lifetime Sub-s ( 2 ) gives her aright to live 
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sepaiatcl) iiom hei husbaiul AviLhout foifeiting liei 
claim to niaiutcuanct*- piovidecl any of the coiiditioiu 
mentioned lu cl (a) to ig) exist or are specified The 
essential iiigiccUent of desciuoii, ariimm de^ctcndi le, 
intention on the pait of the deseiting espouse to remain 
separated permanent!) oi to bung cohabitation to an 
end foi ever need not exist in case of a wife who has 
been given the light to live sepaiately m certain cir* 
cumstances without foifeiluig hei claim to mainten- 
ance The Act and ihe Maintenance Act provide 
different lemedies to a wife whose husband has been 
guilty of desertion Under the Act she can sue for judi- 
cial separation if the conditions laid down in s 10(1) 
(a) of the Act read with the Explanation are satisfied 
She can ivithout resorting to that remedy choose to live 
sepaiately from her husband who would be bound to 
maintain her if it is pioved that he has been guilty of 
desertion and the other conditions laid down in s 18 
(2)(a) are satisfied It is significant that under s 13(2) 
of the Act a wife may present a petition for dissolution 
of manage by a deo'ee of divorce on the ground that 
the husband had married again before the commence- 
ment of the Act or that any other wife of the husband 
married before such commencement was alive at the 
time of the solemnization of the marriage of the peti- 
tioner But this can be done only if the marriage with 
the petitioner was also solemnized befoie tire commence- 
ment of the Act For instance in the present case the 
wife could have asked for dissolution of her marriage 
under the aforesaid provisions because the mariiage of 
the husband with Countess Rita was performed before 
the Act came into force If she, however, did not choose 
to resort to that remedy she could decide to live sepa- 
iately under s 18(2)(d) of the Maintenance Act This 
shows the sharp contrast in the provisions of the two 
enactments. \Vhen the wife chooses to live separately 
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undei b 18(2)(d) iii ilie uicumiUnces uieiitioiied beloic 
she would be entitled to mainioiKince from the luis 
band He could not couiptl liei to letuin to him so k^wb, 
long as his mariiage with the otliei wife is not dissoh .va^a 

ed but if that inariiage is dissolved the husband can call singh 
upon the wife to letuin to him and if she does not le- 
turn It is vei> doubtful if she can still claim niainten- 
ance from him nuclei s 18 ol the Maintenance Act 
Howevei, this is a niattei on which we need express no 
final opinion All that we aie concerned with, m the 
piesent case, is whelhei the piovisions of s 18(2) of the 
Maintenance Act can .iftect the mattcis piovided foi b) 
s 10 ol the Act It is quite obvious that s 18 of the 
Maintenance Act does not amend oi abiogate the pro- 
visions ol s 10 of the Act which alone must be looked 
at for the puipose of disposing of the appeal befoie us 
We have no hesitation, therefoie, in upholding the 
view of the High Couit iviih the lesult that the appeal 
tails and it is dismissed The paities aie left to bear 
then own costs in this Couit 

dimissed 

SUPREME COURT 
APPELLATE CIVIL 

Befote M) fmlKc i N Rtiy and M) Justice M H Beg 
GANG A DEVI \nd others, fig Appellants, 

xt 

.STATE Oh 1) r Rl&ponoenis 

U. P. Zamindari Abolition and Land Refoms Act, I960. i 

onsets o} a Mahal— Detn imnat!on—"Sa\<ay - Ffinmry,u 

S 3(20) 

The Sayai imome (linin'’ un aoiiculuual )ears immediate 
h pieceding the date of vostnift should he taken into (onsidei 
ation m dcltinnmng die gioss assets undei s 30 of the Act. 
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i97j3 The lucoiue deiived by the landlord from peisoub who have 
— ~ L‘eeii given licenc^'i to ^md Poola ^rass from forest 

Ganga Dsm ^^ould be Sa%ai 

Stat* OF 1960> s 39(1 )(eV-^Computatton of merage onnual %n 

U P come from forest 

The two clauses ni s independent methods o£ 

finding out the a\cragt .iniiual mcoine from forest The Com 
pensation Officei cannot adopt eithei of the two clauses He 
has to refer to both the clauses The Compensation Officer is 
to compute the aveiage uicome by taking recouise to both the 
methoefs The second clause which speaks of appraisement of 
the annual yield will be done inter aha by taking into consi- 
delation the iiumbei and age of trees, the area of cultivation 
ind produce 

Civil Appeals nos 41 to 46 of 1967 from the judg- 
ment and order dated the 1st September, 1965 of the 
Allahabad High Court in F A nos 613 of 1955 etc 

M C Chagla (S R. Agarwala, ATM Sampath and 
£ C Agarwala, with him), for the Appellants. 

L M Stnghvi (0 P Rana, with him), for the Res- 
pondents 

R^v, J —These six appeals are by certificate from 
the judgment dated 1st September, 1965 of the High 
Court at Allahabad Lala Triloki Nath and Lala Digam- 
bar Prasad filed four appeals and the State two in the 
High Court against the ordei dated 6th Septembei. 
1955 of the Compensation Officer During the pen- 
dency of the appeals the Lalas died and the appellants 
were brought on record The High Court allowed the 
appeals filed by the State and allowed in part the appeals 
filed by the appellants The appellants have come up 
by certificate in these six appeals 

Each of the Lalas held equal one half diare in each 
of the forests in the villages of Chhaiba and Prithipur 
in Dehra Dun District By a notification dated 1st Jul> . 
1952 under the U P Zamindari Abolition and Land 
Reforms Act, 1950 (hereinafter called the Act) the en- 
tire forest vested in the Slate of Uttar Pradesh, 
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On 2nd May, 1953 the Lalas received die Draft Com- i972 
pensation Assessment Rolls under s. 46(i)(6) of the Act GawTdbm 
which showed annual compensation to be paid to the sum or 
Lalas as nil ^ p 

I’lie Lalas thcJoailei on 20th May, 1953 filed liieii ^ 
objections against the dralt compensation roll and claim- 
ed compensation under the provisions of the Act 

With legal d to tillage Chharba the Lalas claimed 
that It was a valuable sal foiest comprising 225 acres 
The Lalas assessed tlie woith of the forest at Rs.3, 40,000 
They claimed tliat Sayar income during the 10 agricul- 
tural yeais immediately pieceding the date of vesting 
should be computed sepaiately and added to the gioss 
income from the forests They furtlier claimed diat 
income by selling Poola glass was to be within Sayai 
income riic next head of claim was that they did not 
have accounts of the income of the foiest for the pie- 
vious 20 years but they weie able to pioduce accounts 
foi four years fiom 1944 up to 1947 and tlie share of each 
of the Lalas on the basis of the income derived for the 
said four yeais came to Rs 1,274-12-0 and on the basis 
of the appraisement of tlie annual yield on the date of 
vesting It came to Rs.5,457 On this basis each of the 
Lalas claimed Rs 46,740 as compensation in respect of 
village Chhaiba 

With legal cl to the Piithipui foiest the Lalas claim- 
ed dial they had woiked die foiest during the year 1945 
to 1952 and that the average annual income of each of 
their shaic fioiii the Prithipur forest on the basis of 20 
agricultural )ears immediately preceding the date of 
vesting came to Rs 5,106 The Lalas stated that on the 
basis of appraisement of the annual yield on the date 
of vesting of the forest Pi itliipui the share of each came 
to Rs 7,955 On diis basis each of the Lalas claimed a 
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i«8 ium of Rs.1,01,114 and odd as compensation for the 
ganca dkvi foiest Pnthipm 

ST4XE Ol 

The Compensation Officei decided that tlie income 
j liom the Poola grass was not Sayar income but forest 
income and disallowed income from Poola glass m en- 
tiiety The Compensation Officei however allowed 
some Sayai income in each foiest and decided that the 
aveiage annual income of the forest undei s 39(l)(e) 
of the Act should be calculated on die basis of the period 
of 25 years immediately pieceding the date of vesting 
and not 20 >eais as the Lalas had claimed With regaid 
to the foiest in village Chhaiba the Compensation 
Ofhcei ai rived at the figuie of Rs 55,292 consKstmg of 
Rs 4,300 as Sayai income and Rs 50,992 as the toi^t 
income foi computation of average annual inconie oii 
the basis of the period of 25 years and thus ai rived at 
the average annual income of Rs 2,2 1 1 -8-0 undei s 39 
(l)(<;)(i) of the Act, ivith regaid to the computation of 
aveiage annual income on the appraisement of the 
annual yield of the foiest on the date of vesting as con- 
templated in s 39(l)(e)(ii) of the Act the Compensation 
Officei held that the lepresentative area was not speci- 
fied by die Lalas with enumeiation or location and the 
enumeration figures of the Lalas weie based on esti- 
mated and presumed calculations 


The Lalas appraised Rs 11,000 as the annual yield on 
ihe date of vesting The Compensation Officer found 
that the foiest had been felled about 6 to 8 years befoie 
vesting and the age of the crop for diat reason could 
not be moie than 8 years foi coppice The Compen- 
sation Officer dius appraised Rs 800 as the annual yield 
and determined Rs 2,21 1-8-0 and Rs800 aggregating 
Rs 3,01 1-8-0 as the average annual income to be added 
to the gross assets for assessment of compensation 
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With regard to the forest m village Pnthipur the wa 
Lalas claimed Rs 5,106 as the annual income for a period gancTdevi 
of 20 agiicultural years immediately precedmg the date stato of 
of vesting and appraised the annual yield on the date of ^ ^ 
vesting at Rs 7,955 The Lalas claimed one-tenth of Ray, J 
the Sayai income for 10 agricultural years at Rs 2,007-8 
The Compensation Officer disallowed income from 
Poola gi'ass but allowed Sayar income of Rs,23,650 and 
added the same to the forest income of Rs. 1,1 3,9 14 
aggregating Rs 1,37,464 on the basis of a period of 25 
years and thus arrived at the average annual income of 
the forest under s 39(l)(c) of die Act at Rs 5,496-8-0 
The Compensation OflScer appraised the annual yield 
at Rs 1,650 and thus arrived at the total sum of 
Rs 7,146-8-0 to be added as gross assets of forest income 
In the High Court the State contended that the' 
Compensation Ofiicer was in error m adding the 
•mnual income on die basis of a period of 25 years and 
the appraisement of the annual yield in order to arrive 
at the average annual income under s. 39(l)(e) of the 
Act The contentions of the Lalas in the High Court 
were these First, die income from Poola grass was Sayar 
income and should have been allowed and added sepa- 
rately to the average annual incbme With regard to 
Pnthipur forest it was said that the Compensation 
Ofiicer wrongly rejected the Sayar income for the Fasli 
years 1362 and 1353 amounting to Rs 4,600 and Rs 4,500 
respectively Secondly, the average annual income 
from forest should have been determined on the basis 
of income for a period of 20 and not 25 years Thirdly, 
die Compensation Officer was in error m not accepting 
the whole income of the Prithipur foiest for the Fasli 
years 1352, 1366, 1357 and 1368 by holding that the 
income during those four years had been derived by 
processing wood and dierefore the income was raa^e 
8 H.O. (I.L.R.h-1978-7 
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1972 bv activities in the natuie of trade and was not forest 
GittoA Devi mcome Fourthly, the Compensation Officer should 
Stav'of have accepted the appraisement of the annual yield of 
^ ^ the forest on tlie date of vesting as claimed by the Lalas 
Ra>. J The High Court came to the conclusion that the 
Lalas were entitled to income from Poola grass as Sayar 
income and thus allowed the appeals of the Lalas in 
part The Sayar income is not to be clubbed with the 
average annual income but is to be dealt with separately 
Sayar mcome is dealt with in s 39(l)(c) of the Act 
Sayar is not defined in the Act but in s 3(26) of the Act 
the word ‘Sayar’ is to have the meaning assigned to it 
in the United Provinces Tenancy Act, 1939 In the 
1939 Tenancy Act Sayar includes whatever is to be paid 
or delivered by a lessee or licensee on account of right 
of gathering produce, forest rights, fisheries and the use 
of water for irrigation from artifiaal sources There- 
fore the income derived by the landlord from persons 
who have been given licences to cut and remove Poola 
grass from forest has been held by the High Court to 
be Sayar We agree with the reasoning of the High 
Court The High Court was correct in holding that 
the Sayar income during 10 agricultural years imme- 
diately preceding the date of vesting should be taken 
into consideration in determining the gross assets under 
s 39- of the Act 

Counsel for the appellants submitted that the High 
Court did not deal with the finding of the Compensa- 
tion Officer with regard to income from Poola grass for 
the Fasli years 1352 and 1353 m respect of Prithipur 
forest The Lalas claimed for the Fasli year 1352 a 
sum of Rs 4,600 and for the Fasli year 1353 sum of 
Rs 4,500 as income from Poola grass The Compensa- 
tion Officer gave the addiUonal reason for rejecting 
the income from Poola grass for these two years that in 
the extract of hhutauni it was not mentioned as to what 
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the source of income was. Exhibit P-3 being the ex- 
tract from khatauni for the Fasli year 1352 would, show CANCA-itevi 
that Rs 4,600 was the rent for cl 13 sawai items Again, or 
Ex P-lO for the Fash year 1353 in respect of Prithipur ^ 
forest would show the sum of Rs 4,500 on account of J 
rent foi Sayar Therefore when the Compensation 
Ofiicer will deal with Sayar income he will take into 
consideiation Exs P-3 and P-10 for the Fash years 1362 
and 1353, 

In the High Court it was contended tliat the Com- 
pensation Officer was wrong in taking 26 years to be the 
period on the basis of which annual average income 
of the forest was to be computed under s 39(l)(e) of 
the Act The High Court did not accept that conten- 
tion This contention was not repeated in this Court 

The High Com t held that the Compensation Officer 
was wrong in aniving at the aveiage annual income by 
adding the annual income on the basis of a period of 
26 yeais and tlie apraisement of the annual yjeld on the 
date of vesting The High Court said that die two 
clauses in s 39(l)(e) of the Act were independent 
methods of finding out the average annual income from 
forest and it was not intended diat the average annual 
income should be anived at by adding tlie two methods 
S 39(l)(e) of the Act speaks of computation of average 
annual income from forest (i) on the basis of income 
for a peiiod of 20 to 40 agricultural years immediately 
preceding the date of vesting as the Compensation 
Officer may consider reasonable, and (ii) on the appraise- 
ment of the annual yield of the forest on the date of 
vesting The two are separate matters It cannot be 
said that the Compensation Officer will adopt either of 
the clauses. The Compensation Officer has to refer to 
both the dauses in order to compute the average annual 
income from forest The High Court is correct in 
holding that the aveiage annual income from forest 
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1973 under s. 39(l)(e) of the Act cannot be computed b> 
arithmetical addition of the figures arrived at on the 

Sara OF ^ (^) 

u ^ average annud mcome from forest which is to be com- 

Ray. j puted The words of importance are ‘average annual 

income’ Under the first clause the actual income de- 
rived from the forest for a number of years before the 
date of vesting as the Compensation Ofl&cer may con- 
sider reasonable is to be taken and the average calculat- 
ed Under the second clause the annual yield as on 
the date of vesting is to be appraised The Compen- 
sation Ofi&cer IS to compute the average income by tak- 
ing recourse to both the methods The second clause 
which speaks of appraisement of the annual yield will 
be done inter aba by taking into consideration the 
number and age of trees, the area of cultivation and the 
produce 

In the present appeals the High Court found on the 
materials that the forest had been felled almost com- 
pletely during the last 9 or 10 years preceding the date 
of vesting. The evidence further established that there 
were no mature trees for felling and that the bulk of 
the crop that had existed had grown withm a period of 
8 years It was therefore clear that the whole of the 
forest’s income derived during those 9 or 10 years foi? 
which accounts of the Lalas were available represented 
the whole growth of the forest during the last 40 years « 
and even if the forest had been gradually cut during 
the last 40 years the income derived would not have 
been substantially more than what have been derived 
during the last 9 or 10 years preceding the date of 
vesting 

The High Court assessed the evidence We do not 
find that there is any error in regard to the apprecia’ 
tion or assessment of evidence by the High Court and 
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the conclusion that under s 39(l)(e) of the Act the 
annual average income of Pnthipur forest came to c^NCAnEvi 
Rs 4,396 56 and of village Chharba at Rs 2,039 68 

Counsel for the appellants contended that the Com- 
pensation Officer did not consider the entire forest in- 
come for the Fash years 1352, 1356, 1357 and 1358 for 
the Piithipur forest on the ground that the entire in- 
come was not the sale price of forest but that the Lalas 
worked the foiest and a portion of the income was from 
the sale of the timber of that forest The High Court 
rightly held that the forest income was referable to the 
price of the standing timber and income which the 
Lalas derived by processing wood would not be within 
forest income 

For these reasons we uphold the judgment and order 
of the High Court with this modification that when the 
Compensation Officer will deal with the income from 
Poola grass as Sayar income as directed by High Court 
the Compensation Officer will also take consideration 
the income from Poola grass for the Pnthipur forest for 
the years 1352 and 1353 Fash 

In the facts and circumstances of the case the appeals 
are dismissed The parties will pay and bear their own 
costs. 


Appeals dismissed. 
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APPELLATE CIVIL 

Before Mr Justice S Chandm and Mr. Justice 
P. N. Bakshi 

SRIMATI MUNIA Appellant, 

V 

BOARD OF REVENUE, U P and others 

... Respondents. 

U. P. ZamindaH Abolition and Land Refontns Act, 1950 , s 

1973 20 — Introduction of — Amendment ^ of i 209 m 1962 — Not 

retrospective — Suit instituted before the amendment^^^tate 

Apnij 6 Government not a necessmy party 

The amending Act no 21 of 1962 does not make the amend- 
ment retrospecti\ e eit'hei expressly oi by necessary intend- 
ment The State Government is not a necessary party to the 
suits under s 209 of the Act instituted prior to the date on 
which the amendments came into force and which were pend- 
ing and such a suit could not be dismissed for non-implead- 
ment of the State Government 

Special Appeal no 1055 o£ 1968 agaimt the judg- 
ment and decree of G. C Mathur^ J, m Civil Miscel- 
laneous Writ no 2210 of 1967 decided on 11th October, 
1968. 

G N'. Verma, for the Appellant 

G P. Bhargam, A N Bhargava, R O Misra^ H P 
Dabey and S. C., for the Respondents 

S Chandra, J — ^This is a plaintiff's special appeal.* 
It arises out of a suit for ejectment under s 209, U. P 
Zanundari Abohtion Act 

The plaintiff’s case is that her husband was suffer- 
mg from cancer She mvited her relations Matho and 
Sukhdeo, respondents, to come and help her in culti- 
vauon of her land After the plaintiff’s husband died, 
these respondents continued to cultivate and manage 
the land on behalf of the plaintiff. Later, they turned 
dishonest and with a view to deprive the plaintiff of her 
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property, they instituted a suit (no 71 of 1956) for an 
injunction against the plaintiff, in the civil court The 
suit was carried to the High Court in appeal. The 
High Court on 1st August, 1961 dismissed the suit, on 
the finding that the respondents were merely managers 
and were in possession as licensees on behalf of the 
plaintiff. They had no right or title to the land in 
dispute. 

During the pendency of this suit, the plaintiff insti- 
tuted the present sun on 10th October, 1957, for the 
ejectment of the lespondents under s 209 of the Zamin- 
dari Abolition Act The respondents contested the suit 
In view of the pleadings of the parties, the trial court 
framed issues on 30th November, 1957 One of the 
issues was whether the suit was liable to be stayed 
under s 10, C P C The trial court decided this issue 
m favour of the defendants and stayed the hearing of 
the suit till the disposal of the earlier suit for an injunc- 
tion 

After the dismissal of the suit for injuction on 1st 
August, 1961, the hearing of the present suit commenc- 
ed While the suit was pending in the trial court, the 
U P Land Laws (Amendment) Act, No 21 of 1962 
came into force on 13th December, 1962 S 9 of this 
sOnendiiig Act introduced the following sub-s (2) to 
S. 209 

“(2) To eveiy suit relating to a land referred to 
in cl (fl) of sub-s (1) the State Government shall 
be impleaded as necessary party.” 

In view of this provision, the defendants on 3id April, 
19b3, with the leave of the court, amended their written 
statement They pleaded tliat the suit was bad for 
failure to implead the State of U P and Gaon Sabha 
as parties. On the basis of this plea, the trial court 
framed ^ fidditional issue no, 7 ? 
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^978 “Whether the suit was defective on account of 

srimah non-ioinder of the U P State and Gaon Samaj as 

NIunu / „ 

V parties, 

7 CARD OF 

Revbnub, 

» P The plaintiff, however, did not apply for implead- 
s Chandra, ing the State of U P Or the Gaon Sabha as parties 

The trial court held that the defendants’ plea on the 
merits of the case was barred by res judicata In view 
of the decision in the previous m junction suit, the de- 
fendants had no case on the merits On issue no 7, it 
was held that the amendment requiring that the State 
Government shall be impleaded as a party to such a 
suit was mandatory and retrospective It applied to 
pending suits The plaintiff did not implead the 
State Government in spite of a specific plea and issue 
on the point The suit was hence not maintainable 
and was dismised This view was upheld in appeal 
as well as in second appeal by the Board of Reveftue. 
Aggrieved, the plaintiff instituted a writ petition in this 
Court A learned single Judge held that the amend- 
ment related to procedure It was retrospective and 
applied to pending suits The plaintiff ' not having 
impleaded die State Government, the suit was liable to 
be dismissed for feilure to implead a necessary party*, 
On this view, the writ petition was dismissed Aggriev- 
ed, the plaintiff has come up in appeal 

The question that requires consideration relates 
to the nature and right of a person to sue and the 
impact upon such right of the amendment made to 
s 209 by- requiring that the State Government is 
a necessary party to such a suit In Garikapatt 
Veeraya Y S Ghaudhry (l)i, the Supreme Court laid 
down the following prinaples: 

(1) IQST s.c, S40. 
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(1) The legal pursuit of a remedy, suit, appeal im 
and second appeal are really but steps in a 
senes of proceedings all connected by an intrin- 

SIC unity and are to be regaided as one legal 
proceeding u p 

(2) The right of appeal is not a mere matter s 

of procedure but is a substantive right J- 

(3) The institution of the suit carries with it 
the implication that all rights of appeal then in 
force are preserved to the parties thereto till 
the rest of the career of the suit 

(4) The right of appeal is a vested light and 
such a right to enter the superior court accrues 
to the litigant and exists as on and form the date 
the hs commences and although it may be 
actually exercised when the adverse judgment 
is pronounced such light is to be governed by 
the law prevailing at the date of the institution 
of the suit oi proceeding and not by the law 
that prevails at the date of its decision or at the 
date of filing of the appeal 

(5.) This vested right of appeal can be taken 
away by a subsequent enactment, if it is so .pro- 
vides expressly or by necessary intendment and 
not otherwise. 

In that casCi on the date of the institution of the 
suit, the law provided a right of appeal to the Fede- 
ral Court if the valuation of the suit was above 
Rs 10,000 By the time an appeal came to be filed 
in the Supreme Court (which had by then replaeed 
the Federal Court), the valuation for purposes -of 
appeal was raised to Rs 20,000 There was -nothmg 
in the law making this change in valuataon eid>er 
expressly or by necessary intendment, retrospec^iye 
The Supreme Court held that the raisiijg-of ^ 
valuation impaired the right of appeal or -placed a 

S H C, (IaIi 
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1978 more stringent condition upon it. The true prina* 
itomit r pie is: where a right of appeal is impaired or impe- 
rilled or more onerous oi stringent condition is put 
upon the right of appeal, the impairment, peril, or 
u p ' the imposition of strmgent condition is not retros- 
s Chandra, pective unless the Legislature says so expressly or 
!• by necessary intendment 

The Supreme Court decision in Hoosain Kasam 
Dada Ltd v State of Madhya Pradesh (1) is material 
In that case, assessment proceedings commenced m 
1947. At that time, s 22(1) of the Centtal Provinces 
and Berar Sales Tax Tct, 1947, provided that no 
appeal against the order of assessment should be 
entertained unless it was shown that such amount of 
tax as the appellant might admit to be due from bmn 
had been paid The Act was amended on 25th Nov- 
ember, 1949, and s 22(1)» as amended, provided that 
no appeal should be admitted unless such appeal 
was accompanied by satisfactory proof of payment 
of tax in respect of which the appeal had been pre- 
ferred. In that case, the appeal was filed after the 
amendment The Supreme Court held ithat the 
appellant had a vested right of appeal when the pro- 
ceedings were initiated and his right was governed 
by the law as it stood then It was further held 
that the amendment of 1960 could not be as a mere 
alteiauon in procedure or an alteration regulating 
the exerase of the right of appeal, it whittled down 
the right itself and that it had no retrospective effect, 
as the amended Act of 1950 did not expressly or by 
necessary intendment give it retrospective effect 
This decision was re-affirmed by the Supreme 
Court m State of Bombay v Messrs General Films 
Exchange Ltd (2). It was observed that this 
decision proceeded <m the principle that impairment 
of the right of appeal by imposition of an onerous 

fl; AIR 1908 sc 321 (9) A I R' 1960 "S d '9^ “ 
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condition is not a matter of procedure In this , 
case, the Supreme Court approved the Privy Council swuun 
decision in Delhi Cloth and Genet al Mills Co Ltd v 
Income-tax Commissionet (1) In that case, the 
judgment-debtor made an application under O. 21, 
r 90 of the Code of Civil Procedure, for the setting s c^ndra, 
aside of the sale On its dismissal, he appealed 
Before the institution of the appeal, s 174(c), Bengal 
Tenancy Act was amended It required deposit of 
a specific amount as a condition for the entertain- 
ment of the appeal The privy council held that by 
requiring such deposit as a condition precedent to 
the admission of the appeal, a new restriction had 
been put on the right of appeal, the admission of 
which is now hedged in with a condition There 
could be no doubt that the right of appeal had been 
affected by the new provision and in the absence of 
an express enactment this amendment cannot apply 
to proceedings pending at the date when the new 
amendment came into force. 

In the aforesaid Supreme Court decision, the ques- 
tion was whether an amendment of the Court Fehs 
Act enhancing the court-fee payable on a memoran- 
dum of appeal would apply to an appe'al filed agdibst 
a decision of a suit which whs instituted- pHor' to the 
coming into force of the amendment The Supreme 
Court held that the court-fee was payable according 
to the provision in force at the time when the’ suit 
was filed It was held 

“It IS thus clear that in a long line of decisions 
approved by this Court and at least in one_ given 
by this Court, it has been held that ^ impair- 
ment of the right of appeal by putting a new 
restriction thereon or imposing a more onerodJ 
condition is not a matter of procedure only;* it 
(p Xife roar pc jIo- 
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1:1973 

3973 impairs or imperils a substantive right and an 

jiiMnim enactment which does so is not retrospective 

unless it says so expressly or by necessary intend- 

OF ment.” 

Rktwoi 

^ These decisions lay down that a right of appeal is 

s ciwndra, substantive. Any law which impairs or imperils 
this right or puts more onerous and stringent condi- 
tions is not referrable to a matter of procedure and 
is not retrospective unless the Legislature says so 
either expressly or by necessary intendment The 
raising of the valuation for an appeal or imposition 
of a condition that an appeal shall not be entertained 
unless the impugned amount of tax was paid or laying 
down of a rule that an appeal will not be entertain- 
able unless a specific amount was deposited were all 
laws w’^hich made onerous or stringent conditions 
ti^on the right of appeal Since their effect was to 
impair and imperil a right of appeal they did not 
relate to procedure for regulating the exercise of 
the right of appeal; they whittled down the right of 
appeal and could not be presumed to be retrospective 

In Gc^ikapati’ s case ( 1 ) mentioned above it was 
held that the legal pursuit o£ a remedy, suit, appeal 
arid secorid appeal are really but steps in a series of 
proceedings all connected by an intrinsic unity and 
pre to be regarded as one legal proceeding The 
right of appeal w^as a substantive right and was not 
a mere matter of procedure If suit, appeal and 
second appeal are steps of one legal proceeding then 
the right to each of them will be the same in nature 
and character The right of appeal was held to be 
a substantive, ex-hypothesi, the right to sue would 
equally be a substantive right and npt a matter of 
procedure. 


h) AI.R, 1967 8,C, «40. 
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This view IS supported by the Full Bench decision 
in Ram Baksh v The Board of Revenue (1) In 
that case it was held that the amendment of s 209 
did not affect pending appeals Bishambhar Dayal, 
J. observed that “it has been contended that this 
is merely a piocedural amendment and therefore 
must be applied retrospectively and the suit, still not 
having been finally decided, the amendment has to 
be applied to the case ” Repellmg this submission 
his Lordship observed 

"In the first place, I am not satisfied that this 
IS merely a procedural amendment A right to 
litigate the matter in a court of law is a vested 
right [G C Ghosh v Abdul Majtd (2)] The 
matter of procedure only regulates the exercise 
of that right Making another person a party 
to the suit is forcing that party, to become a 
litigant and forcing the plaintiff to fight against 
that party Such an amendment, to my mind, 
is not merely a procedural amendment" 

In the same case Beg, J while agreeing with the 
opinion of Bishambhar Dayal, J observed* 

"The amendment does not, in my opinion, 
constitute a declaration of the pre-existing posi- 
tion under the law, making the State Govern- 
ment a necessary party in all suits for ejectment 
of persons occupying land contrary to law 
The amendment was not designed to protect 
the rights of the palintiffs or the defendants 
who mav be necessary parties to suits under 
s 209 of the Act according to basic principles 
of the ' law of pleadings Their rights and 
interests were already well protected under the 
law as it stood before the amendment. The 
amendment does not also amplify powers of the 
( 1 ) joe? ]R.b, « 8 . ( 8 ) A.I.R. 1944 C 9 I. 16S 1.77, 
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court to do justice between the contending par- 
ties by adding to the armoury of reliefs obtain- 
able under law The result of the 

amendment is that what was a properly instituted 
suit would become defective unless the State 
Government is impleaded ” 

His Lordship went on to hold 


“The amendment only adds a condition or 
fetter upon the rights of the plaintiff to obtain 
decrees We are entitled, I think, in the light 
of the observations already made above, to inter- 
pret such a fetter stiictly and restrictively 


In this case it was held that the right to sue is a 
vested right and that requiring the impleadment of 
the State Government was placing a fetter upon that 
right The amendment clearly impairs ,the right to 
sue. In the present - case, the plaintiff had daimed 
a right to partition without adjudication of his title 
pn the ground that the title had already been finally 
decided in a previous’ suit and that the defence was 
judicata With the introduction of 
the State Government as a necessary party the plain- 
tiff’s right to relief without fresh adjudication of the 
title on the merits was likely to be defeated Fur- 
ther, the impleadment of the State Government as 
a party would mean that the plaintiff will have to 
incur additional cost of a full-fledged trial on the 
merits of the suit These are clearly placing more 
onerous conditions upon the plaintiff’s right to sue 
fs it existed when the present suit was instituted on 
1 0th October, 1967 In this view, under the law 
laid down by the Supreme Court in the cases referred 
to earlier, the placing of such a fetter upon the right 
to sue would be a matter of procedure Such a 
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fetter or an onerous condition can operate retrospec- 2079 

tivelv only if the enactment says expressly or by *: — 

j Srimati 

necessary/ intendment The aimending Act introduc- Munu 

mg sub-s (2) to s 209 is ominously silent upon this boarb op 
point. It does not make the amendment retrospec- 
tive either expressly oi by necessary intendment 
There is no denying that the defence was barred 
by the rule of res judicata because the title between 
the parties had already been finally deaded in the 
previous suit for an injunction The suit for posses- 
sion was liable to be decreed 
The plaintiff had also claimed a relief for damages 
The trial court refused it on the ground that the 
riaim was not established The plea does not appear 
to have been pressed m the appellate courts 
In the result, the appeal succeeds and is allowed 
The judgment of tlie learned single Judge is set 
aside The decree is set aside The suit is decreed 
for ejectment of the defendants and for possession 
The suit in so far as it claimed damages is dismissed 
The plaintiff-appellant would be entitled to half her 
costs in all the courts 

Ordered accordingly 


CIVIL REVISION (F. B.) 


Bejore Mr Justice Om Prakash Trwedu Mr Justice 
K B Snvastava and Mi Justice Jagmofian Lai* 

DISTRICT CO-OPERATIVE DEVE- 
LOPMENT FEDERATION 

LIMITED, PRATAPGARH Applicant, 

V 


RAM SAMUJH TEWARI Opposite-party 

Indian Arbitration Act, 1940 , j 
No prayer for summoning the award or for mrection to 

♦while sitting at Lucknow 


jL975 
April, 9 
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(xxbitfator to file the award— Mfiintainability o/— 
the award on record — Methods for 


Co^opER-^TivS The award can be summoned by the Court from the 
Dbvei/>i?ment> arbitrator suo motu under s 14(2) if by any means the 
Feim^ration £ 2 ^^^ ^£ making of an award comes to the Court’s notice and 
Ram Samujh ^be making ot an application under s 14(2) containing a 
Tbwari prayer for summoning the award is not a condition prece- 
dent or necessary to the exercise of such a power by the 
Court The award may be produced before the Court by 
the arbitrator also suo motu without either any party to 
the agreement making a request or without the award 
being summoned by the Court In either case, whether 
the award is filed before the Court on being summoned on 
an application by a party under s 14(2) or on the award 
being filed by the arbitrator suo motu or on the award being 
summoned by the Court suo motu, the Court must proceed 
to give notice of filing of the award to the parties 
and act under s 17 The Court must pass a decree in terms 
of the award when it sees no cause to remit or set aside the 
award 


Hazt Rahmatullah v Ch Vidya Bhusan (1), and R L 
^ondhi V A G Punjab (2) relied om 

Amod Kumar Verma v Han Prasad Burman (3) explained 
and distinguished 

1940 ss 14(2)> 17 and Limitation Act, 1908, ArL 

n ^—Applicability of — Award filed beyond, the sfatuiory 
period lOf 90 days — Effect of 

The limitation of 90 days under Art 178 of the Limitation 
Act, 1908, for filing the award is confined only to those 
cases in which the award is filed by the arbitrator at the 
request of a party to the aibitration agreement after the 
arbitrator or umpire has given notice m writing to the 
parties of the making and signing of the award But Art. 
178 will not govern an award which is filed by the arbitra- 
tor either suo motu or on the suo motu direction of the 
Court m the absence of an application under s 14 of the Act. 

Ram Bilas Mahte v. Babu Durga Bijai Prasad Singh <4), 
dissented from. Mohd Yusuf v Mohd Husain (5), HaVhu- 
ram Gtrwarchand v Baijnath (6), and Champalal v ML 
Samrath Raj (I) relied on 

, 1940, s i4(l)(2) and Limitation Act, 1908, Art 

178 — Application for filing of award in Couft — Liviita- 
tion for—Starting poinf of— Notice under^ s il4(l)r^5ez:- 
vice of — Mode for 


(1) A I R Ml 602 
I-R 4^68 *A1I 720 
(6) AIR a964'Ma:d 1 
(7) 


<2) A I R 
(4) AIR 
(6) A IR 


Punjab 

1966 Pat 289 
1969 M'P 422 
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An appliMtion undei (he Aibitration Act, 1940, for the 
filing in the Conn ol an award has to be made within 90 
days ‘'honi (he dale ol su\icc ol the notice of the making 
of the awaid Hit '■igning ol the aivaid by the parties 
and then tounsd did no( amount to notice both undei 
Art 178 of die lamitation Att, 1908 and also under s 14(1) 
of the Aibitiatiou \tt lamitation uudei Ait 178 does 
not stait fiom the datt ol knowledge but It'oni the date ol 
service ol die notue oJ (ho making ol award Knowledge 
will not be the Inminiis a qua The , starting point of 
limitation will bt (he dale ol seivite ol the notice in 
writing The noiite mulei s 14(1) is a notice required by 
the Act to be seivetl bv (be aibitiatois oi umpue 
Service must be made putiuiuly iii at toi dance witli the 
mode ol seivitc agiecil to between the paities in then 
aibitration agieemcut and il theic be no such piovision in 
the aibitiation .igicimcni, ilieii in eithci of the two manners 
piesaibed by s 12 ol ihc AihiUation Act 
Gaya Ram v Radha ki\h<‘ii (1), Aiisii La! v Bhagwati 
Pd (2), Jagdnh v Stiudri (‘?>, tolled on 
Parasra7nka Commncial Co Ltd v Union of India (4), 
lefeiied to 

Cml Revision No 111 of 1‘1(>2 against the judg- 
ment and dctiee ilated .‘iOlh fuly, ld()2, passed by 
R B Lai,, Additional Civil Judge. Piatapgaih 
R K Stwadtwa, loi iho applicant. 

S G Das, Kciti Ih) Pimtid and H. N Tilhan, for 
die opposite-paity 

O P Trivfdi, j - Tins levision has been leferred 
for decision to Full Bench In oidei of Hon’ble the Chief 
Justice, dated 17th Apid. I‘)72 on the gorund that 
there apjieaied l<> be a con (lie i between the two Divi- 
sion Bench decisions ol this Coutt repotted in Shn 
Ram V Shupdl Stiifrlt ('») and Hazi Rehmatullah v 
Ch Vidya Bhnsmt (fi). 

The facts leading lo this lefeience, so far as mate- 
rial foi our pteseril ]tui poses, arc as follows* 

Thcic Was a wriiicii igtecinent dated hth Fc*bruary, 
1959 between ihe iDisiiut Co opei alive Development 


(1) IR VKil I'niijth 11'i 
ni MR mi't l>ai ')!IS 
(6) A I R 1967 All 106 
B HC (I.L.R)— 1973— 9 


Hi 
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A 1 R 19S!! All B7S 
\ I R 11170 S C 1661 
A I R 1963 M 603 
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Fedeiation Ltd. Pratapgarh, petitioner, and Ram 
Sainujh Fevvari, opposite-party, by which Ram 
DsmopMENT, Samujh Tewari was appointed Thekedai for running 
iBUi^uoN ^ ijiick kiln One of Uie teinis of tlie agreement was 
dial in case ol dispute between the paities arising 
— p out of the agreement die same would be lefeiied for 
irntdi, I arbitiatioii by the Deputy Commissioner, Pratapgarh 
In acairdance with this stipulation an application 
was moved by the petitionei before the Deputy Com- 
missioner alleging that there was a breach of terms 
of the agreement by the opposite-party and the 
Deputy Commissioner was urged to decide the same. 
On this dispute the Deputy Commissioner gave an 
awaid dated 7 th March, 1961 awarding a sum of 
Rs 13,66'/ 29 to the District Co-operative Develop- 
ment Fedeiation against Ram Samujh Tewari On 
Ith July, 1961 the petitioner filed an application 
purporting to be undei s 14 of the Indian Arbitra- 
tion Act (Act X of 1940) before the Civil Judge, Pra- 
tapgarh bringing out the fact that in terms of the 
agreement an award had been made by the Deputy 
Commissioner on 7th Match, 1961 for the aforesaid 
amount, but the opposite-party had not made any 
payment in terms of the award i tie only prayer 
contamed in the application was that a decree may 
be made in terms of the award On 3rd January, 
1962 another application was moved on behalf of 
the District Co-operative Development Federation 
under O 13, r 1, C P C praying for summoning 
of the award along with connected papers from the 
Deputy Commissioner The same day the Civil 
Judge ordered summoning of the award which was pro- 
duced by the arbitrator before him on 7th February, 
1962 This award ivas signed by Sri Manohar Prasad, 
Vakil fm Ae petitioner Federation and Sri Rajeshwar 
Parsad Tripathi Vakil for opposite-party Ram Samujh 
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Tewan on 8th March, 1961 On 7th Febiuary, 

1962 the Court issued to the parties notice for filing Diemicfi 
of the awaid and invited objerlions within a month Davatcwimiro, 
Only the opposite-pait) hied objections under s 14(3) 
of the Arbitration Act Fhe objetuons tveie dismis- 
sed on merits I he application of the petitioner 
foi making the aivard rule of the Court was resisted Tnvedi j 
on a number ol gtounds One of the giounds was 
that the application as framed was not maintainable, 
for although it pui potted to be one under s 14 of 
the Arbitiation Act it contained no piayer fior sum- 
moning the award or foi a direction to the arbitrator 
to file the awaid as tequned by s, 14(2) of the Arbit- 
iation Act (hereinafiei called the Act) The Civil 
Judge took the view tha' an application under s 14(2) 
of the Act with a piavei' foi summoning the award 
must be made withm 90 days of the date of service 
of notice of making ol the award and since no such 
application tvas made within 90 days the application 
dated 5th July, 1961 as framed was not maintainable 
and lefused to pass a decree in terms of the award 
The coircetness of tins view of the learned Cml 
Judge is challenged in this revision. 

The short point which falls foi determination in 
the present case is whethci a decree in terms of the 
awaid could not be passed on the basis of the applica- 
tion of .5tb July, 1961 under s 11 which was moved 
for the jietitionei befotc the lower court mainly be- 
cause it contained no piavei in teims of s. 14(2) of the 
Act foi a direction b% the* Court for summoning the 
award from the aibifiatoi A decree on the basis of 
an awaid can be made only under s 17 of the Act 
S 14(1) of the Act provides that when the arbitrators 
or umpne have made then award, they shall sign it 
and shall give notice in witting to the paities of the 
making and signing thereof and of the amount of fees 
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iiitl (li.ngcN JM' il>l<‘ ui icspcti oi ihc iirbiHdlioii and 

OinRtii auaid 

S 1 IfL’i ol ilu \( I IS 111 ihese tenns 

■'Ilie aibui.ilois oi imipiie shall, at the 
lequest of anv paitv lo the aibiLration agieement 
Di am pel soil claiming u'ndei such paitv oi if 
So diiectcd b\ the Coiiii and upon pa> merit ol 
the fees and chaiges due in respect of the aibit- 
laiioii and awaid and of the costs and chaiges 
of filing the award, cause the award or a signed 
cops of it, together svith ans' depositions and 
documents which mas been taken and 

piosed before them, to be filed in Court and the 
Court shall theieupon gis'^e notice to the parties 
of the filing of the awaid ” 

It was held m the case of Amod Kumar Vayma v 
Hmi Prasad Bwman (1) that the provisions of s 17 
can be applied only in a proceeding started with an 
application under s 14 and in a proceeding started 
under s .^3, when no proceeding started under s 14 
IS pending, no decree can be passed and the only 
order that can be passed is one refusing to set aside 
the award It was also observed in that case that an 
application to set aside the award before filing of 
the awRrd under s 14 is incompetent A party 

bv the award can challenge it only throiigh 
an application undei s 33 and must pioceed under 
s 14 Much stiess is laid for the opposite-pai tv 
b\ these obsers^ations made in the case of Amod 
Kumar Verma (1), but these observations should not 
be read in isolation or divorced from the context in 
which they were made and should not be taken to 
In\> doivn that a decree cannot be passed bv the Court 
under s 17 of the \ct under anv circumstances ivhen 
an aplication foi filing of the award was never made 

U) AIR 1968 All 720 
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undei s> 14 I am of die view that the exercise of i-nH 
jurisdiction by Court under s 17 foi making a decicc 
in teims of in award is not necessarily dependent on 
the filing of an appliaition by .i part) to the arbitia- FpomwoN 
non agi cement undei s 14 (2,) with a prayei foi rjm s\mujh 
Court’s direction to summon the award No doubt 
It IS ojjen to any party to the aibitiation agreement 
or any such person claiming under such party to 
move die Court by an application under s 14(3) to 
cause the award to be filed and when the award is 
summoned on such an application and produced in 
Court, the Court may proceed under sub-s (3) of s 14, 
ss 15 arftl 16 and make a decree in terms of the award 
under s 17 But that is not the only procedure 
which will lead to the making of an award by the 
Court under s 17 The Court on its own motion 
and suo motu undei s 14(2) direct the arbitrator to 
file the award if under any circumstances the Court 
receives information of the making of the aw'ard 
There is no limitation provided foi such suo motu 
summoning of the awaid by the Court from the 
aibitrator Tt is noteworthy that sub-s (2) of s 14 
of the Act does not contain any provision which may 
imply that the power to summon the award from the 
arbitrator is to be exercised by the Court on an appli- 
cation with that player being made by a party This 
IS in contrast with sub-s (3) of s 20 of the Act con- 
taining such wmrds as “on such application being 
made, the Court shall dnect notice thereof to be 
given to all parties to the agreement ’’ I am of the 
opinion, therefore, that the award can be summoned 
by the Couit from the aibitrator suo motu under 
s 14 (2) if by any means the fact of making of an 
award comes to the Court’s notice and the making of 
an application under s 14(2) containing a praver 
for summoning the award is not a condition prece- 
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i., 7 j dent or a necessary condition to the exercise of such 
— -■ .1 power bv the Court The award may be produc 

fd before the Court bv the arbitrator also suo motv 
Mthout eithei an> party to the agreement making ,i 
r»m Wjir request or without the awaid being summoned bv 
the Court In either case, whether the award is filed 
ov PII 41 USH befoie the Court on being summoned on an applica- 
^ non by a party under s 14 (2) or on the award being 
filed by the arbitrator suo motu or on the aivard being 
summoned by the Court suo motu, the Court must 
proceed to give notice of filing of the award to the 
fiaities and act under s 17 The Court must pass 
.1 decree in terms of the award when it sees* no cause 
ro remit or set aside the award In the case of Hap 
Rahmatulla v Chaudhri Vidya Bhusan (1) (para 6) 
It was observed 


“S 14 of the Arbitration Act provides for the 
methods by which an award can come on the 
record of the Court as a preliminary step to 
giving the Court jurisdiction to make a decree 
on the basis of that award The award can, as 
the provisions of s 14 indicate, come on the 
record on an application by a party to have the 
arbitrator file the award along with the necessan 
enclosures to the atvaid on the direction of the 
Court The award can also come to the Court on 
the arbitratoi taking action in respect of the filing 
of the atvard suo motu ” 

In the case of R L Sondhi v Accountant General of 
Punjab (2) also the Court recognised the possibility 
of the award being filed before the Coiut by the 
arbitrator suo motu or upon a direction given by the 
Court There is no limitation provided for filing of 
the award in Court bv the arbitrator either suo motu 
m upon direction of the Court It follows, therefore, 

(1)AIR 1968 AU 602 A I R 1952 Puij 860. 
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that once the award has been filed m couit the Couit 
acquires jurisdiction to pass a decree m terms of tire 
award under s 17 and it does not matter under what 
cucumstances the award comes befoie the Court, that 
is to say, whether the award has been filed by the 
aibitrator personally oi through an autliorised agent 
suo motu or upon the Court’s direction In the pre- 
sent case, the Court had received information about 
makmg of the award from the petitioner’s application 
of 6th July, 1961 and actually summoned Ae award 
from die arbitrator by order dated 3rd January, 1962 
In doing so, the Court appears to have treated the 
oiiginal application of 5th July, 1961 as one under 
s 14, as It expressly purported to be, oi as a source 
of information to the Court of making of the award 
In either case it is cleai that the Court summoned 
the award from the arbitrator in exercise of its power 
under s 14(2) of the Act Let us at present postpone 
consideiation of the question whether the application 
of 5th July, 1961 could be treated as one filed undei 
s 14(2) of the Act and whether the application was 
maintainable in the absence of a piayer for summon- 
ing the award and in the absence of the award being 
before the Court already The question arises whe- 
ther the Court could refuse to act under s 17 and pass 
a decree in terms of the award when the award had 
been filed before it by the arbitrator in the above 
circumstances Apart from every other aspect of the 
matter it is dear that the award having come before 
the Court, the parties having been given intimation 
of Its filing, the Court became vested with jurisdiction 
to proceed to pass a decree in terms of the award 
under s 17 of the Act and from that aspect of the 
matter alone it is clear that the Cml Judge was in 
error in taking the view that a decree m terms of the 
award could not be passed when an aplication as re- 
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i *; .^uiied by !> had not been hied in time The 

iiisuti making o£ an apphcation under t. 14(2) for iumraon- 
ing tile awaid is not a condition piecedent to the exer- 
faujt II, Li^e oi juiisdiction undei s 17 noi is it a fact which 
Kivi MM, jji conicts jiiusdicnon on Court to act undei s 17. No 
uoubt tiie Couii has no occassion to, noi can it possibly 
VmtS;'’') “ e.veicise juiisdiction under s 17 loi so long as the 
awaul IS not filed before it A paity to the aibitia- 
iiou agieeinent or a person claiming under such party 
uia\ adopt die piocess of moving the Court by an 
a])plitation imdei s 14(2) with a piayer for summon- 
ing the award A motion by such an application is 
only one of the processes by which the filing of an 
awaid can be secured The alternative processes, as 
indicated above consist of summoning of the award 
b\ the Court suo molu or its production by die 
arbitrators suo motu Therefore, the exercise of 
power by the Court under s 17 is not dependent on 
filing of an application under s 14(2) and the Court 
tan exeicise powei undei s 17 and proceed to pass a 
decree m teims of the award if the award has been 
produced before it notwithstanding the fact that an 
apjilication undei s 14(2) had never been moved by 
a part\ to the arbitration agreement or a person 
claiming under such parts Of course, if the award 
has not been produced before the Court and no appli- 
tation has been filed undei s 14 piaymg for summon- 
ing of the award the Court cannot exercise power 
under s 17 and a decree cannot be passed in terms of 
the award^ for the simple reason that the Court is not 
in a position to know in what terms the award has 
been made It is in this sense that observations made 
in the tase of imod Kuina} Ve\ma (1) to die effect 
that "the provisions of s 17 can be applied only m a 
proceeding started on an application under s 14 and 
ivhere no proceeding started under s 14 is pending, 

(1) A I R 1988 All 790 
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no deaee can be passed and the only order that can 
be passed is one refusing to set aside the award”, 
should be understood. In that case the award was not 
filed before the Court by the arbitrator. It was pro- 
duced in another suit by a commissioner who had 
been diiected to seize it from the arbitrator. In the 
peculiar circumstances their Lordships held that the 
award had not been produced and because no appli- 
cation praying for summoning of the award had been 
moved under s 14(2) they made the above general 
observations It is clear that when these observa- 
tions were made they were not considering the situa- 
tion where an award may have been filed m Court. 
The above observations in the case of Amod Kumar 
Varma (1) therefoie, do not apply to the present 
case On the other hand, it is noteworthy that in tlie 
concluding portion of para 7 of the leading judgment 
of Desai, J the follotvnng observations were made 
which support the view which I have expressed- 

“Once tlie award has been filed m court the 
law will take its course and a decree will be pass- 
ed if the award is found to be in order.” 

In para 8 of the report again Desai, J. observed: 

“It follows tliat a decree can be passed under 
s 17 only m a case starting with the filing of the 
award or with an application for the filing of 
the award under s 14 ” 

In the case of Haji Rahmalulla v. Ghaudhan Vtdya 
Bhusan (2), an award had come before the Couit, 
having been filed by the plaintiff with a prayer that 
It may be made rule of the Court The award had 
neither been filed by the arbitrator nor by one of the 
parties to the arbitration agreement nor was an appli- 
cation made m accordance witli s 14(2) of the Act 

(1) A I R 1988 An 720 (2) A I R 1968 All 602 
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19*3 1 he quebUou Alobe whether It was open to the Court 

before which the award was filed to act on the award 
"n d‘'‘r s 17 and pass a decree on its basis where the 
i-.j«u<«it<\ award had not been filed as a result of proceeding 
R*w s,ivt,jK started undei s. 1 1 of die Act The question Tvas 
answcied in the affirmative holding that the Court 
could pass a decree in terms of the award under s. 17 
when the award had come before it and it was not neces- 
sary diat the award should have come before it as a re- 
sult of specific proceedings, as provided by s 14, being 
taken The situation in the present case is similar 
There is nothing in terms of s 14 of the Act which 
can pieclude the Couit from taking into consideration 
the award ior the purpose of exercising jurisdiction 
conferred on it by s 17 From this pomt of view the 
Cnil Judge was in error in refusing to exercise juris- 
diction under s 17 of the Act The award having 
been prodveed before it and the parties having been 
given notice he possessed jurisdiction to pass a decree 
in terms oi the award if he saw no cause for setting 
aside or remittance of the atvard The order of the 
lower court was erroneous also from another angle 
This application of 5th July, 1961 was expressly des- 
cribed as one under s. 14 of the Act The application 
contained a prayer for passing a decree in terms of the 
atvaid but no prayer for summoning of the award m 
accordance with sub-s (2) of s 14, but this was only a 
formal defect The application, purported to be and 
indeed was expressed to be undei s 14, should have 
been treated as such and jurisdiction exeicised undei 
s 17 Indeed the lotvei court appears to have 
actually tieated the application of 5th July, 1961 as 
one undei s 14 ivhen it actually summoned the awaid 
by order of 3rd January, 1962 If the lower court 
was of tlie view that the application dated 5th July, 
1961 was not strictly an application under s 14(2) 
of the Act in the absence of a prayer foi summoning 
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tlie awaid it could have permitted amendment of that 
application so as to add such a prayer and should dibtmot 
have proceeded under s 17 on such amendment. 

Against such a coursl: the submission of learned coun 
sel for the opposite party was that an amendment, ilim s^mujm 
which took away a right vested in his clients by lapse 
of time, should not be permitted No doubt, amend- 
ment should not be allowed when limitation for 
making an application under s. 14 has expired as such 
an amendment may cause manifest prejudice to the 
other side But no such consideration could have 
arisen in the present case for it is not shown that the 
application of 5th July, 1961 was filed beyond the 
period of limitation Such an application, therefore, 
could be permitted to be amended to remove a formal 
defect Similar view was taken in the case of Shri 

Ram V Shnpat Smgh (1) It is not necessary in the 

present case, however, to pass an order of remand for 
necessary amendment of the application under s 14 
dated 5th July, 1961 because the award had already 
been filed before the lower court and for reasons above 
stated the Court is competent to act under s 17 
(There remains now to say a few words on a sub- 
mission on behalf of the opposite-party to the effect 
that the award had been filed by the arbitrator beyond 
the limitation of 90 days provided under Art 178 of 
the Indian Limitation Act and the Court could not 
pass a decree on the basis of such an award under 
s 17 I find no force in this argument There is 
no limitation provided for filmg of an award on 
the suo moiu order of the Court or for the arbitrator 
to file the award suo motu Art 178 of the Indian 
Limitation Act provided the limitation of 90 days 
for the filing in Court of an award from the date of 
service of the notice of the making of the award 


fn A I R 1957 All 106, 
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W3 It folIo\\s, theiefore, from col 3 against Ait. 178 
BMnucT that the limitation of 90 days for filing the award is 
confined onl) to those cases in ivhich the award is 
Roi SAKopi arbitrator at the request ot a party to the 

tbwam arbitration agreement after the arbitrator or umpire 
ov nLiKAFii has given notice in writing to the parties of the 
Tmeiii, I signing of the award But Art 178 

will not govern an award which is filed by the arbitia- 
tor either suo motii or on the suo motu direction of 
die Court in the absence of an application under 
s 14 of the Act In the present case the award was 
summoned by the Court on 3rd January, 1962 and 
was produced on 7th Febiuary, 1962 Support is 
derived by learned counsel for the opposite-party for 
his aigument horn a Patna case Ramhtlas Mahto 
V Babu Diaga Bijai Prasad Singh (1) It was held 
in that case that "the act of filing the award in 
Court after the expiiy of the period of limitation 
though ostensibly the act of the arbitrators or the 
umpiie, IS in leality the act of one the other or both 
paities to die arbitration agieement, that is to say, 
that the awaid has been filed on behalf of the one oi 
Ixith the parties Therefore, the awaid cannot lemain 
efteahe ot binding upon the parties if no steps ai( 
taken to file it in Court within the time allowed for 
the puipose by tlie law and the rights of the paities 
cannot be affected by an aivard which has not been 
filed b^ the arbitiatois in Court for several years after 
it has been made and notice has been given by the 
arbitiators to the parties of making and signing there- 
of.” I am in respectful disagreement with this view 
if It IS intended to be of general application to cover 
also o^s where the award has been filed by die arbit- 
lator in court siio motu, or ivhere it is filed by the 
arbitrator on being summoned by the Court suo motu. 
Without reference to an application under s 14(2) 

(1) A r R 1965 Part 239 
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of the Act If the arbitrator has given to the parties 
notice of the making of the award under s 14(1) and 
is requested by a party to file it in Court the arbitrator co-opbrawve 
must file it in Couit within 90 da)s of the date of 
notice of the making of the award as prescribed by ® 

Art 178 of the Indian Limitation Act, But theie 
may be cases where the arbitrator gives no notice om prakash 
of the making of the award to the parties as lequir- ^nvedi, j 
ed by s 14(1) of the Act, there is no request to the 
arbitrator by the paiLies to file the award in Court, 
and yet tlie arbitrator may file the award siio motu 
in Court. It is plain that Art. 178 of the Indian Limi- 
tation Act would not govern such a case. In fact there 
IS no limitation provided to cover such a case In 
the same way Art 178 will not be attracted if 
the award is summoned by the Court suo motu in' 
the absence of an application as required by s 14(2) 
and the award is filed by the arbitrator on being 
summoned by the Court under such circumstances 
Wlien the award has ben filed by the arbitrator 
mo motu or upon the Comt’s summon in the absence 
of an application under s 1 1(2), it would be mani- 
festly unjust and wotild lead to miscaniage of jus- 
tice if the Courts were to hold that an award filed 
>y the arbitrator under such circumstances would 
lot be binding or lose its effectiveness There ' 
ppears to be no leason in the present case not to 
ake the view that the award was summoned by the 
lourt from the arbitrator in exercise of its suo 
lotii powers when the application of 5 th July, 1961 
id not in terms contain a prayer £oi summoning 
be award under s 14(2) In that view of the 
latter there would be no question of limitation 
n this view of the matter, which I take, I do not 
onsider it necessary to enter into the question whe- 
ler the petitioner had in fact received notice of the 
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making ot tlie award— a fact which is not free from 
diumci difficulty 

Co-ojnuums ' j j • 

£>i;v«iDPMnNT^ On the foiegotng reasons and considerations I 

Judge was in error in holding 
that the application of 5th July, 1961 was not main- 

tai'nable and that he was incompetent to pass a decree 

in teims of tlie awaid under s 17 of the Act The 
learned Civil Judge decided issues 2, 3 and 4 against 
the opposite-party and dismissed the Suit only on 
the ground that the aplication of 5th July, 1961 was 
not maintainable Tliis tvas, for reasons already 
stated, an erroneous view. He was also in erroi 
in Ignoring the fact that he was competent to 
eKeicise power under s 17 m view of the fact that 
the award had actually been produced before him. 
In the circumstances the revision is entitled to suc- 
ceed and should, in my opinion, be allowed 

I would, therefore, allow the revision, set aside 
the judgment of the lower Court dated SOth July, 
1962 and decree the suit for making the award rule 
of the Court and direct the making of a decree in 
terms of the award with costs of this Court and lower 
Court against the defendant-opposite-party. 




- Udve naa tne advantage of 

reading the judgments prepared by my brothers O P 

r In view, however, of 

obKrvatiom made bv brother Jagmohan Lal, I 
would like to add a few words of my own 

f ^ “a^ter under the Arbitra- 
tion Act hereinafter referred to as the Act The peti- 
noner Federation entered into a contract with tL 

195^ mT r* 9th February, 

to the arbitration of die Deputy Commissioner, 
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Pratapgaxh, who was the sole agreed arbitrator The 
Deputy Commissioner made and signed his award on 
7th March 1961 under which, he decreed a sum of 
Rs 13,667.29 as payable by Ram Samujh Tewan to the 
Federation The parties are alleged to have been made 
aware of the awaid on Sth Maich, 1961, on which date, 
Ram Samujh Tewan signed it in person and his coun- 
sel Shri Rajeshwan Piasad Tripathi and the Federa- 
tion’s counsel Shri Manohar Prasad signed it as wit- 
nesses There were some clerical mistakes in the 
award which weie coirected by the arbitrator 
on 17th June, 1961 The award was registered 

on 19th June, 1961. The petitioner moved an 

application before the Civil Judge, Pratapgarh on 
5th July, 1961, styled as an application under 
s 14 of the Act, wheiein it was alleged that m spite of 
the award, the opposite-party Ram Samujh Tewan had 
not made any payment towards the decretal amount 
awarded and, tlierefore, judgment be pionounced accord- 
ing to the awaid No prayer, howevei, was made for 
the issue of any discretion by the Court icquiting the 
arbitrator to file his award and die connected docu- 
ments in Court, as contemplated by s 14(2) of the Act 
Notice was issued to Ram Samujh Tew^ari who filed an 
objection purpoitmg to be one under s 33 of the Act 
challenging the award on various giounds, but not 
pleading either that tlic application was not maintain- 
able in the absence of a piayei for the issue of the diiec- 
tion for the filing of the awaid or that it was baraed 
by limitation The Federation filed a replication on 
9th Decembei, 1961 It also moved an application 
under O XIII, r 1, Code of Civil Procedure on 3rd 
January, 1962 for summoning the award and its con- 
nected papers The Deputy Commissioner mused die 
award to be filed on 7 th February, 1962 Ram Samujh 
Tewari filed a fresh objection on 7th March, 19C2 He 
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=ga,n challenged the atmd on merte bw te; 
^ L plea that *e a«rd ■bemg 
co-<awtAH'b „ j ^ .^5 ‘illegal and invalid 1 ne mamtainaDiiity oi 
xsr^'- L apphcatton a, an apphcatton under s 14 o£ the Aa 
a,« sW «s not challenged 0.1 thn occasion also This ™ 
done h\ auothei application which was mo\ea on 12th 
K B Snv»s \Xaich, 1962 and it xv'as pleaded therein that the Court 
**'*’ ^ had no juiisdiction to pronounce any judgment mas- 
nuich ab the application had not been made in accord- 
ance ‘witli the provisions laid down ms 14 and was 
'not maintainable m law 

The learned Civil Judge held that the application 
was not maintainable £oi the reasons that there was no 
prajer for the issue of a direction by the Couit for the 
filing of the award, that such a prajer was made for 
the first time on Sid January, 1962 hut that ivas 
bejond the period of limitation which had commenced 
on 8th March, 1961 when either the parties or the 
counsel had signed the award, and in sucli cncum- 
stances, there being no compliance with the provisions 
contained in s 14(2) of the Act, the application itself 
was not maintainable 

The Federation filed a revision against this order in 
this Court It vas heard by the Chief Justice who 
refeired it to this Full Bench because of apparent con- 
flict between two Division Bench decisions reported in 
SJui Ram v Slmpnl Singh (1) and Hazi Raliviatvlla v 
Cliaudhari Vtdya Bhiisan (2) 

The first argument of the learned counsel Cor tlie 
petitioner is that limitation has still not started run- 
ning and, therefotc, his application dated 3rd January, 
1962 praying for die issue of a direction by the Court 
requiring the arbitrator to file the award in Court, or 
for that matter an application that he may choose to 
make even at the time of arguments, could not 
be beyond limitation, when the fn minus a quo was 

(I) A I R 1957 AH 196 (2) 4 1 R 1905 All 602 
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blill xtoL 111 the picuuc, All 178, Jiidiaa Liuutaiiou 
V(.l, 1908, li appticaijlc lo ihc luslaul ca^e Uiidei this 
Aitidc, ail applitatioii under tne Aibilialioii Act, 1940 
ioi the litiiig 111 CouiL ol ail awaid has to be made 
wiiliiii 90 days ‘lioiii ilit date ol scivice ol the notice 
ol die niaking ol the awaid 1 heie can be no two 
o]nnions dial the phiasc ‘the notice ol die making of 
the awaid” can have leieiencc onl) to vS 14(1) ol die 
Alt lhat section says iliat when die aibitiatois or 
umpiic iiaie made ihcii award, they shall sign it and 
shall give notice ui wnitnig to die paities ol the mak- 
ing and the signing thcieoi and the amount ol lees and 
cliaiges pa) able in icspeci ol die aibitiation and 
awaid When undei col (1) of /vit 178, Indian Limi- 
tation Act, 1908, die LegislaUue iclers to applications 
‘under the AtlnUaliou Act, 1910’, the notice of the 
making ol the awaicl, lefciied to in col 3 of tliat Arti- 
cle, can ]ia\e icleiciiit ouU to the gising ot notice in 
wilting lueniioiied in s 11(1) of the Act 
’1 lie next c[uesti<>n is wiiethei oi not the aibitratoi 
gave any notice to ihc‘ panics i.> tiie dispute It is the 
admitted case ot the pailici diat no such foimal notice 
w'as given HowTvei, die contention of the learned 
counsel foi Rani Samu)}i d cwari is that the signing of 
die atvaid on 8th Mauli, 1961 by Ram Saniujh Tew'ari 
m person and by Slni Manohar Prasad, counsel foi the 
Feclei alien, amounts to notice both under Art 178, 
Indian Limitation Act, 1908 and also undei s 11(1) of 
the Act. Reliance has been placed on Ganga Ram 
V RadJia Kishan (1) In that case both parties had 
signed the award Kiio',t,a, J took the view that the 
period of limitation would commence fiom die date 
on which the panics had signed the award because tliey 
came to know of the existence of the aw^ard from diat 
date and that knowledge on their pait would amount 

(L)AIR 1953 Pun 350 
SBC (LL R )_1973— 11 
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ion k. notice Hu. t'A paite clocisioa by Khosl^ J was 
occnukcl alia icstuiatiou, by a Dnisioii Beach of Uic 
f™.”vci>„„ ab High Couit m G«Hg« Ram v. Roilha htshan 
?™r’ (1, Ihe DiMsiou Bench obsciccd dial the uieiejfact 
R.v W that the panics had signed die acwud im 11 not ‘‘bung 
the case Authin s 14(1) ot die Act’ la Mwi Lai \ 

K B Stivas Jijtancali Pnisad (2), die new' taken was that the date 
of the auaid, oi the knouledgc ol the award, would 
not be the starting point of liuntation and lusteacl the 
stalling point would be the date of die scuicc of the 
nonce It was (uither obsened that if a party does 
not leceice a nonce of the award, as piesQibcd by law, 
he would e\identl\ he within his right to wait loi die 
Kceipt of such a notice .iiid if he finds aftci some time 
fKji r\n leCCIied bs llllll, It W’^Ollld bc 


ofien to him to make an application foi the filing of 
the award even if no notice has been icceued, but in 
all such cases, the application w’ould not become hai- 
led by time unless it is picsenied more than 00 days 
after the receipt of a wiitteii notice of the award To 
the same effect is the decision of the Patna High Court 
in Jagdish Mahton v Sundet Mahion ('!) which says 
that time will not run against an applicant (ill a wutlen 
notice has been served upon him as lequned by s 14(1) 
of the Act In P Rnmiilu v N Appalamami (4), the 
Andhra Pradesh High Couit held that the terminus a 
(]uo IS the sercice of the notice of the making and tlie 
signing of the award , and the mere fact diat the award 
came to the knowdedge of the parties wwild not dis- 
pense ivith the necessity of semce of notice in order to 
imokc the penalty of dismissal under Ail 178, Limi- 
tation Act In R/itnaxva v Gmushiddahha (5), also, 
the award had been read out to the parlies and their 
signatures obtained But no notice of the making and 

n)AIR 1 ‘iSj Pun 116 (2) AIR 1966 All 673 

(3) AIR inig Pat 39B C4) A I R 1037 A P 11 

(6) A I R. 1962 Mys 133 
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signing the awaid as .such had been issued to them . 

In such circumsiances, iL was held that time will not dikwot 
begin to run until the parties had been notified b) ittsvsutrM®*® 
means of a notice in willing as contemplated under s 
14(1) of the Act. 


T have meutioned elsewhere that s 14(1) o£ the Act k b sriws 
requires that after the arbiiratois oi umpire have made ^ 

then awaid, and aflei the\ haic signed it, they ha\c 
to “give notice in unting to the parties of the making 
and signing thereof" S 12 of the Act says that any 
notice rcciuired by it to be .served by a party to an 
aibitration agreement oi by an aibitrator or umpire 
shall be served in the manner piovided in the arbitra- 
tion agreement, oi if there is no such provision, 
either (a) by delivering to the person on whom it is to 
be served, or (b) by sending it by post in a letter 
addressed to that pel son at his usual or last known 
place of abode or business in India and registered 
under Chap VI of Indian Post Office Act, 1898 The 
not ire undei s 1 1(1) is a notice required by the Act 
to be served by the arbitiatois or the umpiie That 
being so, service must be made primarily in accord- 
ance with the mode of service agreed to between the 
parties in their arbitration agreement, and if there be 
no provision in the arbitration agreement, then in 
either of the two manners prescribed by s 42 of the 
statute itself It is not disputed that the notice was 
not sent by post Nor is it disputed that no mode of 
service is stipulated in the agreement The contest is 
that it ivas served in the manner mentioned in cl (fi) 
of s 42 I am afraid compliance wth cl (n) was also 
not made When the statute prescribes the mode in 
which a thing is to be done, it must be done in that 
manner, and cannot be done in anv other manner 
The words used in s 14(11 are "shall give notice m 

writing” and the words need in s 42 are shall be 
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VC* s(*n(<I The nifwlc of seni<p in (1 (ft) is by delivci- 
iiii^ to tliv peibon on nliom ilie notice is to be seized 
iiu mind, ill? «cibs 'ScMe” oi “delnei’' inipl) .i 
iiiikt i»s mittni iiotiVe to slait ^>ith and which notice ^holIld be 

I 

R^M stMMH nin'tual!\ handed (i\c‘i lo the afFecled parties The 

lHHH! ^ , 1 . 1 r 1 

uord !?nc cannot imuh take' In the instant case, 

(nj j no nonce v, is a;ntii no noiuc was scnert, no notice 
Has deincied, and hIkh uas done was the meie obt.un- 
iii'f of the sipnaliiie of Slni \fanohat Piasad, counsel, 
foi the Fedeiation and that abo in his caji.iciiy as a 
witness I e! me assume ih.il the Fedeiation’s counsel 
i.iijit lo have knowledge on 8th March. I9hl, and 
lliioiiph linii i( must he taken tJiat tlie Federation also 
a< copied 1 nnwlccl«ie of the malinp and the siting of 
the awaid on dial date Limitation under Ait 178 
howevei, does not stmt fiom the date of knowledge 
blit from "the date of seivicc of the notice of the mak- 
ing of the awaid” Knowledge will not be the termi- 
nus (i quo The staitmg point of limitation trill be 
the date of sertice of the notice in wtitmg It is quite 
true that what will he considered a sufficient notice in 
trriting of the making and the signing of the award 
will be a question of fact m each case In Pmaswmhn 
Comme\rinl Co ltd v Uwon of India fl\ then Lord- 
ships of the Siipieme Couit obseived Unis* 

Readinti the wmcl ‘nonce’ as tv'c generally do, it 
denote nieieh an iniiiTifatioii to the party concerned 
of a particular fact Tt seems to us that we can- 
not limit the woids ‘notice in writing’ to only a 
lettei Notice mas take se%eral foims Tt must, 
to he sufficient, be in ywiting and must intimate 
quite clearh that the award has been made and 
signed In the niesent case, a copy of the awaid 
signed h\ the arbitrator sras sent to the company 
It appears to us that the company had snfficienfi 

' TR 1970 SC 1651 
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notice that tlie awaul had been made and sif>ned 
. . . A wilt ten iiolice clearly intimal- district 

inf? the pailies conceined that the award had been Dn/VormT. 
made and signed, in our ojnnion, ceitainh starts 
limitation ” 

1 1'WARI 

No such notice, as ohscivcd cailier, was evei sent 

1 1 I 

to any body 

To sum up, 1 am in agreement with brother J\n- 
\toHAN Lai that no notice was sent as required by s 
of the Act and consequently, there could be no 
question of limitation staiting running or having mn 
out. In that view of the matter, the application dated 
3icl Januaiy. 1962 must be taken to be witlim the 
period of limitation as no notice had been sensed even 
by that dale 


The second point piesscd by the learned counsel for 
the petitionci is that once the awaid was filed b\ 
the arbitiatoi on 7th Februaiy, 1962, the learned Civil 
Judge had no opinion left but to proceed to give notice 
of the filing of the award and then either to modify or 
correct the award under s 15, or to remit it under 
s 16 or to set it aside under s 3.3, read with s 30, or to 
pass judgment in term of the awaid under s 17 of the 
Act Once the award is filed bv the arbitratois or the 
umpire it cannot be ignored or brushed aside There 
can be no question of limitation when the awaid is 
filed by the arbxiiators or the umpire sno mohi Art 
178 applie.s to an application for the filing of the award 
and not to the act of filing of the award Likewise, 
limitation can have relevance against a party to the 
limitation and not to an arbitrator or umpire who is 
not a party thereto Art 178 has no application where 
the award is filed by the arbitrator or umpire or where 
the Court itself summons it I need not rite many an- 
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* ilionrios as onl\ a feu uill suffice See AloJiaminad 
inBn(h.p i iisuj \ Mohammad Htisatn (1), Nathwam Girwar- 
^ hattd \ Jiaijiiuth ^[itiHi^akha)i Lai ^2) and Cihampa- 
^ i^umtalli Lai (‘1) In Paiasiainkn Covi- 

^ ^ ^ ' Union of India (4). the awird was 

nude on 2iiih Vpiil, I'llO, the application undei s 1 1(21 

*' tiJide on SOili \lauh. 11)5] fur making the avvnid 
uile of the Couit i’he irbiii.Uor sent the oiiginal 
luaid to the Couit on aid ful\, 1951 The ajiplicatuni 
’intlei s 1 1 u IS held as baited by limitation Never- 
liclcss ilien hoidshijis of the Supreme Court obseived 
di tt the auaul could iiot be ignoredi 'rhes summarised 
tlx* position thus 

“Blit uc make it clear that the othei pait of the 
ease, nanieh, uhat is to happen to tire awaid sent 
lx the arbitiatoi hiinselF to the Couit has yet to 
be dctctinineil and v.h it uc say here will not alfert 
the determinaltion of that cpiestion Obvioush 
enough that iiiaitei anses undei the setond sub- 
section of section 14 and will have to be consi- 
dered ijuite apart from the application made bv 
the company to have the atrard made into rule of 
Comt” 

In lieu’ of what I have said on these two points, which 
h\ themselves are suffiaent foi the disposal ’ of the 
levision, I need not enter into the other controsersies 
raised at the bar 

The learned Ciiil Judge, was therefore in error in 
holding that the application was not maintainable 
The lesult is that I agree with my learned bi others 
with legard to the ordei proposed bv them 

m \ IR 196* Mad 1 rs) A.TR IW M P 492 

/ ■) .* I R 3960 S C 699, (4) A I R 1970 S C 1604 
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Jagmohan LaLj J — 1 hiitl Uic bcnchl oi going lu's 
through the judguicnL picpaicd b) my learned bioUici Dismiu 

0 P. 'iRJvtDi^ J JL agiee with him iliaL this icvision 

sliould be alloAved and a deciee be pa^ied m iavour ol iwlkwion 
the pciitiouei 111 accoidaiice iMth tlic awaid, along widi Raw samuju 
co 4 ti 111 the lower couiL ai> ivell ai iii ihii Couit 

I, horvevei, feel ii ncccsi>aiy that a few moie niale- 
iial faciS) of thn> case should be noticed besides those 
recorded by broUiei iRiviiUi in his judgment I am 
also unable to agiee ivith him in respect of certain 
obseivatious made by him as to the scope of Ait 178 

01 die Luniiatiou Act, 1908 I, dierefoie, piopose to 
lecoid m\ self-<outained judgment 

The facts of this case aic that the pctitiouei District 
Coopeiatnc Deielopincut Fedeiation Ltd, Piatap- 
garh. and the oppositc-pai tj Ram Samujh Tewan 
entcied in a tiansaction, tlie tciiiH of which wcie 
reduced to wilting m ilie foini of an agi cement which 
contained an arbitiatiou clause that if any dispute 
arose between the patties m t elation to that iraiisac- 
lion the same shall be refeiied to the Deputy Com- 
missionei, Pratajigarh for hts aibitiation Some dis- 
pute having arisen, the same was reJ erred to the said 
arbitrator who aftei hearing the counsel for the ptirtics 
made and signed his award on 7th March, 1961 The 
counsel for the parties also subscribed their signatures 
to this award on 8th March, 1961, On 16^ June. 

1961 another document was executed by the arbitra- 
toi correcting some clerical mistakes in the award Both 
die documents were then presented before the Sub- 
Registrar on 19th June, 1961 and they were duly regis- 
tered under the Regisliation Act. Under die atvard a 
sum of Rs.13,667 29 was payable by the opposite-paity 
to the petitioner. 

On 5th July, 1961 the petitioner submitted an appli- 
cation captioned as under s 14 of the Arbitration Act 
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. U) ihc Civil Judge, I’laupgarli llic application vsas, 
iiiacU fill a (.oiul-lcc vlainpi. oi Rs JiJdO as picscubcd b) 
n \jt |g Sth 11 10 the Couii J^ecs Act as amended 
III Its applifaiiou to this btaie Ihis application vviiuh 
K.>i stMiin was piescutcd on tlic ic-openuig day o£ die com is 
alui Civil Court vacauon was also vvidnu 90 days lule 
„i limitaiion piestiibcd b> Art 178 o£ the Limitation 
^ \(t, 1908 Tilts peiiod has been cut down to 80 days 

under Ail 119 ot the new Limitation Act, 1952 But, 
since tins case is goveiiied by tlie old Limitation Act 
llie leleicncc in tins )udgmciit has been made only to 
that \ft dhe lelicf that was piayed for in this apph- 
ca.ioii was that the aw aid made by the Deputy Com- 
iinsMoner, Piatapgarh be made lule oL the Court tuid 
.1 dcfiec ior the amount, awwdcd by the aibiuatoi, be 
passed against the o[)posilc-pai ty along with costs 
I lus petition was legisteied as Rcgulai Sun no 5 of 
li/til under s 11(2) of die Aibitiaiion Act, as lecpined 
uudet the Gcucial Rules (Civil) Notice was issued 
to the oppositC'patty who filed an objection on ith 
Xovcmbei, 19(31 atiackiiig ilic awaid oil ineuts, bui 
without laismg any objecLion to the maintamability of 
that application ui which there was no specific piay^ei 
loi the filing of the aw’aid The petitioner filed a 
u plication against it on 9ih December, 1961 and tlien 
hith Januarv, 1962 was fixed for issues In the mean- 
time on 3id January, 1962 the petitioner made a lou- 
tine application for summoning of witnesses in which 
It w’as prayed that the awaid and other connected 
papeis be summoned from the Deputy Commissionei, 
Piatapgarh This application was allowed on the 
.same day and on 4th Januaiy, 1962 a summon was 
isvsued to the Deputy Commissioner to file the award 
and other papers The award and the connected 
jiapers were filed by the Deputy Commissioner tlirough 
some clerk of ins office on 7ih February, 1962 The 
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priiei were xntormed ot the faling oi the award and 
tliey were lequired to hie objections, if any, within a 
mouth Co-miiuirvs 

On 7 th March, 1962, the opposite-party filed his 
objecuons attacking the award on merits ^ and also alleg- im, Siiroj# 
ing that the awaid was filed beyond time' and was 
illegal and invalid He prayed that the award may be J*^”^**** 
set aside But, even at that time there was no specific ^ 
plea that the application dated 5th July, 196l made 
by the petitioner was not maintainable On 12th 
March, 1962 the opposite-party filed another appli- 
cation in which It was alleged for the first time that 
the petitioner’s application dated 5th July, 1961 was 
not maintainable inasmuch as it was not m accordance 
with the provisions of s 14 of the Arbitration Act (to 
be hereinafter referred as the Act) It was also pleaded 
that the Court had no jurisdiction to pass a decree on 
the basis of this application and it was piayed that a 
preliminary issue about the maintainability of that 
application be framed and decided as a preliminary 
point 

The Court framed issues covering this preliminary 
point as well as the other pleas raised by the opposite- 
party attacking the award All the issues were then 
decided by the Civil Judge under his judgment dated 
30th July, 1962 He overruled the pleas of the oppo- 
site-party attacking the award on merits But, on the 
preliminary point he recorded a finding against the 
petitioner He was of the opinion that the appli- 
cation -dated 5 th July, 1961 by itself, though presented 
Within the time prescribed by Art 178 of the Limi- 
tation Act, was defective inasmuch as no prayer for 
issue of a direction to the arbitrator to file the award 
had been made in it and such a prayer was made by 
the petitioner only in his subsequent routine appli- 
cation dated 3rd January, 1962. The two applications 
I 9.6. 
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ukfii ujgtiiici luilillfil ihe leqimenienl ol law, but by 
itiMKu i,n iniic lilt viiiittjueni application ua'> made tlie 
imnujoruthT, liiiiiiaiiun jatMiiOcd bj Ait 17b ot the Limitation Act 
'i>wi«tw»v j kMiiied Civil Judge was, theieioie, 

**'*<»%««*” vjpiiiioii tiMi me diiccuon issued by him on this 

•“ - ajami.ititHi dauti v)id lanuaiv, 1901^ to the arbitratoi 

pfiiiirtiau ^ 

■» till' j to iia me auaid was without jmisdiction and the subse- 
tjuciu pioteivlmgs, including filing qf the award by 
Uic aibitiatoi in compliance with this direction, were 
also iiiegulai and invalid He accordingly dismissed 
the petitionei s apjjluation dated 5th July, 1961 foi 
niakiiig the awaul a tide of the couit It is against this 
oiflei that the icvision has been filed 

1 he jjiotechue lot aiinliation without inteivenlion 
ol a Coil! I IS t’u tn in Chap II of the Act Aftei an 
awaul has been made and signed, the aibitiatoi has to 
^nc notice m wilting to the panics of making and 
signing of the awaid as lequited by s 14(1) of the Act 
A paiiv who wants to have the award set aside has to 
make an ap|3licatioii to the competent couu nndei s 
14(2i of the Act praying for the filing of the awaid if 
the awaul has not already been filed up to that time 
In the arhitiatoi either of his own accord or at the 
lefjuest of anv paity to the arbitration Such an appli- 
cation has to be made within 90 days ol the service of 
notice on that paity of the making of the awaid as 
lequired by Ait 178 The court-fees payable on that 
application is on a graded* scale according to the value 
of the awaid subject to a maximum of Rs200 when 
the value exceeds Rs 10,000 as prescribed by Art 18 
of Sch II to the Court Fees Act After the award has 
been filed the Court has to give a notice to the parties as 
provided in s 14(2) of the Act Within SO days from 
the leceipt of this notice the party who wants to' 
challenge the ^waid^_aud,,get ju s£t aside has. to mako„ 
aiiothei application under & 33 of the Act. The pres^^ 
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cubed couU-fees ioi such an application is also the 
same as foi an application foi filing of the award 

' 1&73 

If a paity in his application foi filing of the awaid 
also combines a piayer foi setting aside the awaid, 
stating the grounds mentioned m s 30 of the Act on Kcdbration 
w^hich he wants the awaid to be set aside, there can eaw samitjj 
possibly be no legal objection to it subject to the appli- 
cation being wnthin time and payment of the piesciib- 
ed couit-fees by die applicant In such a case, it is 
not necessary for the party to make anothei application 
under s 33 of the Act aftet receiving the notice about 
the filing of the award, though it is peiniissible for him 
to do so even at that stage 

If, however, he makes only an application undei s 
S3 of the Act for setting aside the award (which has not 
so far been filed in court) without making anv prayei 
foi filing of the aivaicl, sucli an application is pre- 
mature and liable to be i ejected, as was held by the 
Bombay Higli Couit in Ratanji VirpaJ & Co v Dhnaj- 
Jal Manila] (I), and b^ the Calcutta High Couit in 
Bengal ]ute Mills v fcaia] Heeiala! (2) 

Now, a peison ivho lelies on the axvard and wants it 
to be made a lule of the Couit has to folloxv the same 
procedure xvith a slight difference All that he is 
required to do is to make an application under s 14 
of the Act foi the filing of the award within the time 
pi'escnbed bv Ait i78 and bearing the couit-fee.s as 
provided in Aii 18 of Sch IT to the Couit Fees Act 
Aftei the aivaid lias been filed and the objections, if 
any, filed by the otliei side against die awaid have been 
rejected, the court shall proceed to pronounce judg- 
ment according to the axvaul and pass a decree making’ 
du' awaid a lule of the Court as required by -s 17 of 

(1) A I R lU4a Bom 101 (2) A I R 1944 Cal 804 
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the Act e%en ivithout that party making any apph- 
ation to that effect It was held by the Madhya Pra- 
dcsh in Sheoram Piasad Ram Narayan Lai Bania v 
Rjm stMojm Gopalprasad Parmeshxcardaya! Skukla (1) that the 

i SWiJlA -1 - 

_ Court mav suo motii pass a decree under s 17 of the 
^ISTT* though no application has been filed In* 

cither partA for the purpose There is, however, no 
legal bar to that partv making a specific prayer for pass- 
ing a decree in terms of the award either m his origi- 
nal application made under s 14 of the Act for the 
filing of the award or at a subsequent stage, thousrh 
such a praser on his part is not mandators' as it is wiih 
regard to a partv ivho xvants to avoid the award 

There mav be a case in which a party simplv pravs 
that the award, which has not been filed in court uptil 
then, be made a rule of the Court without making a 
specific prayer that the arbitrator be directed to file 
the award Strictly speaking, such an application can 
be rejected bv the Court unless it deems fit to allow 
the applicant to amend his application by' incorporat- 
ing in it that praver If. hosvever such an application 
is not refected bv the Court in Itmtne and it is enter- 
tained and proceedings are started on its basis and in 
the meantime the award is filed in Court by the arbi- 
trator, the occasion for dismissing that application does 
not arise The award has to be disposed of accord- 
ing to the proyisions contained in Chap II indepen- 
dently of such application It may be stated that there 
is no limitation prescribed for the filing of the award 
bv the arbitrator either of his own accord or at the 
request of any partv and the time prescribed bv Art 
178 of the Limitation Act does not apply to it There 
are numerous decisions of the various High Courtt 
including this Court to support this proposition 

(1) A I,Il 1969 M p m 
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Reference may be made only lo a Division Bench 
decision of this Court in Dxvaika Das v Pea) ay Lai (1), 
in xvhich It was held that where the arbitrator himself 
files an award, though at the request of a party, he 
need not make any application and he can simply file 
the award and Ail 178 of the Limitation Act will have 
no application to it The Supreme Court has also 
ruled in Champalal v Mst Sannathbai (2), that Art 
178 of the Limitation Act does not apph to the filing 
of the award by the aibitrators The contrary opinion 
expressed bv a Bench of Patna High Court in Ram- 
bilas Manle v Babu Dwga Bi'jai Piasad Smgh (3), 
iv’Iuch was dissented from in a subsequent decision bs 
another Bench of the same High Court in Mohammad 
Hasan v Mohammad Anxoai Ahniad (I), cannot be 
deemed to lay down coirect lav in viev of the above 
Supreme Court decision In fact the \ery language of 
Art 178 shows that it applies to an “application ’ foi 
filing of the avaid The application contemplated bs 
this Aiticle IS the application made b> a paitv contain- 
ing a prasei under s 14(2) that the aibitiator be dnect- 
ed to file the award So far as the arbitrator is con- 
cerned he may sirapU send the aval cl or produce it 
before the Couit without making am application 

Likewise this limitation also does not apph to the 
issue of a direction b\ tlie Court to the arbitrator to 
file the award Such a diiection can be issued by the 
Couit even after the expny of 90 dats fiom the seiwice 
of notice of making and signing of the awaid If a 
partv makes his application under s 14(2) on tlie last 
day of limitation pi escribed by Ait 178, the direction 
has necessarily to issue after this limitation of 90 dais 
and the award can be filed still later So it is not 
coirect to say that an arbitiatoi can file an award on 

(1) A 1 R 1940 All 334 C2) A I R 1960 SC 629 

(8) A I R 1966 PM 289 (4) A I R 1668 Pat 88 
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llu' Kijiicsl nl .1 pcUU f)nl\ AV'ilhin ‘HI tLi)s' iiilc of 
^"‘"^'*"'*0 pUHtubctl b\ \u 178, though of his own 
OlviMnaNT, .utoui he < in do so even attei that peiiocl 


fUtt 'Luipt (loniiiu’uinj Co Lid v Union of 

Z^*^* *' Ind'o (I I (Ir p.iitv which lelied on an aibitration 
Ja«n»oh*»i avvaul made an application to the couit uiidei s 14(2) 
’■ ^ rea<l with s 17 of the Aft for making the award a rule 
of (he (ouil, hut on the date on which tins application 
vva^ made it V'as haiicfl by limitation prescribed by 
\it 178 of (he faniilation Act While the appli- 
fation was pending the aibitiatoi sent the oiigmal 
awaid to the romi The application was ulti- 
matelv lejecied as iime-baited When the matter 
was taken in appeal to the Siipieme Couit that 
fannt abo agieed with the trial couit and the 
High Coint that the apjilication under s 14 of the 
.Vet was time-ban ed and hence it had been rightly 
icjefted. Inn at the '^amc time it was held that the 
.iwaul which had been sent by the aibitiator himself 
to the Coiut had still to be disposed of independently 
f>f this application accouling to the piocediiic pres- 
fiibtd bv Chap ri of tlic Act For that puipose, the 
lase was sent back lo the tiial couit without expiess- 
mg a'lv opinion uhethei fiesh objections could be 
laised bv the othei paitv in answei to the awaid filed 
f>\ the .ubiriatoi 


i^asr, . we come lo n case like the pie, sent one in 
which the application made by a party contains only a 
piavci foi making the award a lule of the Couit with- 
<...t mak,njt .. spoufu f,„ dnemo,, l«m« 

lo llio .obitulor 0 , file award and aud. 

1, aitenauml b, the Com I and ,m its basis 
d.l« ion iwied u,e a.b.tiato, If the arbm-ator 
t-s Ills award in fompliance with such diiection, the 

H) A-J R 1970 S C 1954 
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award cannol but be deemed lo have been vabdl'y 
filed witliin ihe meaning ol s 1 1(2) of the Aci Oidi- 
na^b^ ibe CouU shall issue such dnection on the Omtfflniajap, 
application of a paity But theie is no bat to the » 

couit issuing such dnection sno inotu S 14(2) does 
not in teims piovide that the Court shall dueci an 
arbitrator lo file his award only on an application made I 
to this effect by a party and cannot do so sno molii 


So fitr tfie jurisdiction of the Couit is concerned, 
once a party invokes the jurisdiction of the competent 
Court by making a piayei that an awaid be made the 
lule of the Court oi ii be set aside, the Couit has full 
jurisdiction to jiass any oitlei including the issue of a 
direction lo ihe aibiliator to file the awaul, foi dispos- 
ing of that jnayei, if it does not choose lo reject tliat 
application lu limine It is the settled law that under 
O 7, 1 7 of the Code of Civil Pioceduie which is 
applicable to aibitration pioceeclings also by \iitue of 
s 41 of the Act, the court has a discretion to mould 
the lelief piayed foi by a siutoi suitably accoidmg to 
the lequiiements of the case and to giant any othei 
relief in lieu of oi m addition to the lelief piayed for 

In Gangct Rqni v Rftdho Knlutn (1), an ajDpIication 
puipoiting to be under s 17 was iteated m substance 
as one undei s 14(2) But since it was made beyond 
the time piesciibed by Ait 178, it was dismissed .as 
time-barred 

In Lackshmi Piasad v GohaYdhan Das (2), an appli- 
cation purpoiting to be undei s 33 was treated as one 
under s 14(2) and notice ivas issued lo the arbitrators 
who in response to that notice pioduced in Court the 
entire proceedings including the awaid After that 
the applicant sought foi and was allowed to withdraw 
himself from this application The othei party then 

(1) A 1 R 1962 Pun 860 (2) A I R 1948 Pal 171 
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1*78 icquested the Court to make the award a rule of the 
court which wa$ ob|ecfcd to by the first party The 
trial Court lefused this praver on the ground that the 
Rmhaiion awaid had not been filed in the mannei laid down in 
ium iiut’jH s But ni appeal the High Court of Patna held 

that the apphtation of the othei party undei s 33 was 
tenable until the award had been filed, but since 
the award had come betoie the court in compliance 
with a notice issued bs it, it should have been disposed 
of according to law’ 

Learned counsel for the opposite-party relies on a 
Bench decision of this Court in A mod Kumar Verma 
\ Han P)asad Hannan (1), in w’hich it was observed at 
p 721 of the report that when a definite procedure 
from the filing of an award up to the m^ing of a 
decree is laid down m the Chaptei dealing with arbi- 
tration without intervention of a Court and it con- 
tains no provision expressly allowing a decree to be 
passed in any other manner, it follows that a decree 
can be passed under s 1 / only in a case starting with 
the filing of the aw’aid or with an application for the 
filing of the aw’ard undei s 14 


1 4in in respectmi agreement with this observation 
m so fai as it is the correct procedure which should 
ordmanh be follow’ed by a party which relies on an 
award The facts of this case w'ere very peculiar An 
award was made by the arbitrator on 21st September, 
1946, of which notice was given to the parties on 23rd 
^ptember, 194b On 22nd November, 1946 one of 
Ae parties to the agreement filed a suit praying for 
decree on the basis of the award and on his motion the 
^urt appointed a Commissioner to seize the award 
W the arbitrator A la^vyei who was appointed a 
Commissione. went to the arbttrate «kI Ae 


(1) A.I R. 1958 /U1 730. 
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award from his possession That suit was afterwards wis 
dismissed in default and nobody applied for restoration Distw^ 
of that ease or for any othei action being taken on the 
basis of the award in that suit Therefore, another suit 
was filed by anothei party on 16th SDecember, 1946 

praying that the award may be made a rule of the court 

In this suit also all the interested parties were implead- 
ed Later on the counsel for the plaintiff made a state- 
ment that since the award had already been filed in 
the previous suit, the purpose of the suit had been 
achieved and the relief of making the award a rule of 
the court had become superfluous and nothing remain- 
ed to be done in that suit The Court then held that 
the award which had been filed in another case could 
not be made a rule of the Court m the second suit and 
besides that the plaintiff did not want it to be made a 
rule of the Court and so nothing remained to be done 
in that suit which was accordingly dismissed In the 
meantime, two other parties to the agreement filed two 
separate suits for setting aside the award under s. 33 
of the Act These suits were resisted by the party who 
had filed the previous suits for making the award a 
rule of the court The award which was still on the 
record of the first suit was requisitioned from the 
record room The trial couit refused to set aside the 
award and passed an order that a decree be passed in 
terms of the award On an appeal filed against that 
decree, this Couit partly allowed the appeal and set 
aside the order of the trial court in so far as the award 
was made a rule of the court It ivas observed in this 
case that the law contemplates that a decree will be 
passed on the basis of the award in the ordinary course 
unless it is set aside or remitted Once an award has 
been filed in court, the law will take its course and a 
decree will be passed if the award is found to be in 
order But, in that case the award had not been filed 
S HC (I L R )— 1978— la 
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in am of the modes contemplated bv s. 14(2) of the 
D«7-jwi ^ct It ivas not dear whethet the arbitrator volun- 
tanh handed over the axvard to the Commissionei or 
Fstjsuiiv (jjj, same was attached from his possession If the 
Ro. R‘ Comir-Ks’oner -eized it and then filed it in court, it 
- ‘ cannot ]X)”ib)i be held that the arbitrator caused it 
to be filed t^en in the second suit it had been held 
that tl f' arrard had not been filed for the purposes of 
that suit as contemplated by s 14(2) of the Act So 
in that third suit, it could not be held by any stretch 
of imagination that the award had been filed in the 
manner provided in s 14(2) of the Act on the basis of 
which a decree could be passed under s 17 of the Act 

In S?,' Ram \ npal Singh (1), a party who relied 
on an airard made on 1 5th November, 1948 filed a suit 
on 12th Febniary, 1949 for passing a decree in terms 
of the award During the pendency of the suit, the 
avr'ard was filed in Court by one of the arbitrators on 
2nd December, 1949 The trial court held that the 
award had been duly made and there was no flaw in it 
The suit vras accordingly decreed and a decree in terms 
* ’e aivard was passed on 9th December, 1949 


unen me other party went m appeal a Bench of 
this Court held that in ^new of s 32, a suit was not 
maintainable and the party who desired a decree to be 
passed in terms of an award ought to have filed an appli- 

containing a prayer that the arbitra- 
tors be asked to file the award It was, however 
obsened that if the appellant had taken an objection 
^n the court below that the suit was not competent 

4 of the Act, the objection could have been met by 

merof tL'T for an amend 

-ent of the plaint and treating it as an application 

H) ^IR 1957 All 106 
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imder s 14. Such amendment would have been allow- i®™ 
ed since the plaint was filed within the time prescribed dwhuct 
by Art 178 The Bench further observed that had this 
been the only irregularity in the proceedings of the 
court below, it would not have interfered with the Samujh 
order passed by the court But there was another irre- 
gularity noticed by the Bench which was that the decree f” 
was passed by the trial court on 9 th December, 1949, 
while the award was filed on 2nd December, 1,949 and 
so so days’ time was not allowed to the other party for • 
filing objections and making an application under s 
S3 fot setting aside the award On this ground the 
decree of the court below was set aside, but the case 
was remanded with tlie direction that the tnal court 
shall allow the appellant to file an application within 
30 days to set aside the awaid The court will then 
consider this application of the appellant and treating 
the plaint of the respondent as an application under s 
14 of the Act, decide the matter accoidmg to law This 
decision which on its facts is quite correct, if I may 
say so with all respects, also supports the above pro- 
position that the court has a discretion to treat an 
application (plaint in that case) purporting to be under 
s 17 as an application under s 14 and proceed accord- 
ingly, piovided that application has been made within 
the limitation prescribed by Art 178 

In Hap Rahmatulla v Chaudhati Vtdya Bhtishan 
(1), an award was made on 17th Januaiy, 1955 One 
of die paities to the arbitration agieement, who relied 
on the award, filed the award m the proper Court on 
22nd March, 1956 and prayed that the award may be 
madf rule of the court No objection was raised by 
the opposite-party that the award liad not been pro- 
perly filed by the plaintiff in the court nor was it sug- 
gested that, when the plaintiff filed the award, he filed 

(1) A I R 1963 All 602 



226 


rHE INDIAN LAW REPORTS 


C1078 


lan 


at, r 


— ^ It surreptitiousiv and that there was no authority by 

r i arbitrator that the plaintiff should file the award 

these circuinstantes, it was held the plaintiff 
i tiled the aisaid undei tlie autlionty of the aibitratoi 

Tmaa and as no tiint was piesaibed duiing which the arbi- 

tratox could file oi cause it to be filed in the court, the 
filing of the aw aid could not be said to be beyond time 
The application made by the plaintiff praying that the 
award be made the lule of the court was m substance 
an application under s 17 of the Act though wrongly 
pur}wrting to be under s 14(2) of the Aa Neither the 
Limitation Act nor the Arbitration Act prescribed any 
specific period of limitation for such an application 
under s 17 of the Act and so no question of limitation 
could arise in lespect of that application unless it was 
held that it was governed by Art 181, the ap- 
plication made by the plaintiff on 22nd March, 
1956 was well within time, the award having been made 
on 17th January, 1955 


I am in lespectful agieement with this decision on 
the facts of that case The pomt which is relevant for 
the purposes of the piesent case is that in this case also 
It tras held that it was open to the court to treat an 
application purporting to be under s 14(2) of the Act 
to be one under s 17 of die Act, if no direction of the 
wurt was necessarv calling upon the arbitrator to file 
the award Smce m that case it was found that the 
pbinuff had filed the award under the authority of 
the arbitrator a direction ai, contemplated tinder » 14 ( 2 ) 
the 4ct wa, not caUed for All that the plaintdf 
™ld do was to pray for the passing o£ a decree on 

ol a specific application to this effect by the plaintiff 
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From the above discu'^sion it i& evident that there is 
actual!) no conflict in the aforesaid decisions of Shu Ram 
V Stipal Singh (1) and Ilaji RahmatuUu \ Ch Vidya dsvei-opsient, 
Bhushan (2), each of these decisions lias been made 
correctly, and 1 say so with all lespects, ou the facts of 
that case But none of these decisions is of much help ^ ^gj^^han 
foi tlie decision of the present case except to support Lai, j 
the proposition that the couit has a discretion to treat 
an applicatioii purpoitmg to be under s 17 as one 
under s 14(2) and vice veisa if the circumstances of the 
case so require and no question of limitation is involv- 
ed 

Now coming to the facts of the piesent case, it is 
deal that the application made by the petitioner on 
5th July, 1961 was captioned as one undei s 14 of the 
Act The court-fees that was paid by him was the 
proper court-fees presciibed foi such an application 
under Art 18 of Sch IT to the Court Fees Act The 
application was within the time prescribed by Art 178, 
assuming tliat time had started running under this Art- 
icle from the date on whidi the counsel for the peti- 
tioner subscribed his signature to the award It did 
not contain a specific prayei for issue of a direction to 
the arbitrator to file the award and only contained a 
piayer foi tnaicing the award a lule of the court which 
was the ultimate stage of the disposal of the hwarcl 
after it had been filed This ultimate prayer implied 
in it a prayer for issue of a direction for filing of the 
award The application was neither rejected w limine 
nor any objection taken by the other party to its com- 
petency The court issued a direction to the arbitra- 
tor and m obedience diereto he sent the awaid and the 
proceedings to the court This direction, even though 
not strictly in accordance with the procedure contem- 
plated by Chap II, cannot be said to be without juris- 

(1) A I R 1967 All. 106 (2) A I R 1969 AH 602 
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diction In this view of die matter, even if we alto- 
nswioi yediei nut out of consideration the routine application 
lytsv^ofvtat. dated 3rd January, 1962 made by the petitioner, it can 
be presumed that the court of its own accord thought 
^ diiection on 4th Januar), 1962 to the arbi- 


ifinoSiaii award It had the jurisdiction as well 

I ai. I as die discretion to issue such a direction and the award 


hied in pursuance of such direction cannot but be 
deemed to have been validly filed withiii the meaning 
ol s 14(2) of the Act 


If, on the other hand we think that this direction 
was issued by the court in pursuance of the routine 
application dated 3rd January, 1962> made by the 
petitioner for summoning the award and other con- 
nected papeis from the arbitrator, this application has 
to be treated as a part of the original application, dated 
5th Jul), 1961 In this loutme application the peti- 
tionei had made expliat what was already implicit in 
his ongmal application which was admittedly within 
time prescribed for making an application under s 
14(2) 


Lasdv, It has been argued by the learned counsel 
for the petitioner that even if this routine application 
dated 3rd January, 1962 is taken in isolation divorced 
from the ongmal application dated 5th July, 1961, that 
too cannot be said to be barred by limitation on the 
date on which it was made It is pointed out that in 
this case no notice in writing was ever sent by the arbi- 
trator to the paities as contemplated by s 14(1) of the 
Act as such limitation under Art 178 did not start 
ranning As stated earlier in this judgment, what 
happened in this case was that after the award had 
been made and signed by the arbitrator on 7th March, 
1^1, It was attested by the counsel for the parties on 
8th March, 1961 as witnesses nos l and 2 The learn- 
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ed counsel for the opposite-party contended that th« 
showing of the original award to the counsel for the 
parties and their subscribing their signatures to it on 
8th March, 1961 was sufficient compliance of the v 
requirement of giving a notice in ^mting as contained 
m s 14(1) of the Act In support of his contention 
to be relied on a decision of the Supreme Court in 
Paras‘) 0 ,mka Commercml Co Ltd v Union of India 
(1), in which it was held that what will be considered 
a sufficient notice in ivritmg of the making and signing 
of the award is a question of fact It was further 
observed by their Lordships of the Supreme Court 
that the words “notice in writing” cannot be limited to 
only a letter Notice may take several forms It must, 
to be sufficient, be in writing and must intimate quite 
clearly that the award has been made and signed In 
that case a copy of the award signed by the arbitrator 
was sent to the party concerned and it was held as 
sufficient notice in written within the meaning of s 
14(1) of the Act The learned counsel for the peti- 
tioner argued that even in this decision it had been 
held that something in writing should be given to the 
parties to constitute “a notice in writing” within the 
meaning of s 14(1) of the Act though it is immaterial 
in what form that writing is In that case copies of 
the award were sent to the parties while in the present 
case nothing in writing was given to them, the empha- 
sis being on the word ‘given’ withm the meaning of s 
14(1) read with s 42 of tlie Act If the award had 
been executed in triplicate and one copy had been 
given to each of the parties on 8th March, 1961, when 
the counsel for the parties were required to subscribe 
their signatures to the original award as attesting wit- 
nesses, the requirement of s 14(1) of the Act would 
have been fulfilled in the view of the above decision 
of the Supreme Court, but without the physical deh- 
(1) A I R 1970 S C 1684. 
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im \en' of anv thing in xvriting to the parties or their 
iM&nucT conn''el. the meie subscription of the signatures of the 
counsel for the parties to the award does not fulfil the 
FEDowrioN ,t s 14 ( 1 ) of the Act so as to allotr the 

Ram Saw-jh tj^ie unflei \’t 178 of tile Limitation Act to run from 

Trw«« 

that date 

lai I In \tfsn Lai \ Bhafnoati Prasad (1). n was held 

a Dmsiot! Bench of this Couit vide headnote (h) of tlie 
tepon at p 574 

“The stattinp tiomt of limitation under Art 178 
amended in 1940 is the date of the service of 
notice and not (he date of the award, or the 
knowledge of the award 

If a parts does not receive a notice of the award 
as jjiesciibed b' law [s 14(2), Arbitration Act] he 
ivoiild eudentK be uithin his rights to wait foi 
the leceipt of such a notice and if he finds after 
some time that no notice has been received bi 
him, it would be open to him to make an appli- 
cation fot the filing of the award even if no notice 
has been received, but m all such cases the appli- 
cation uould not become baiTed by time unless it 
is piesented more than 90 days after the receipt 
of iviitten notice of the awaid ” 

Simihi new was expressed b\ a Bench of the Nag- 
pur High Court m Chauthmal Jwiajjee Poddei v 
Ramchandw Jmnier Poddm (2) The headnote (d) of 
fhic report luns as follows 


Under Art 178 time begins to run from the 
date of the service of the notice of the making of 
the award The notice contemplated by Arbitra- 
tion Act has to be serv'ed as required by s 42 of 
t e Act S 14 has to be complied with strictly 
and am other compliance thereof would not mak 
limitation lun under Art 178” 


(1> A I R 1966 All 573 


(1) AIR 1966 Nag IBS, 
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In that case arbitrators sent a notice to the parties that 

the award would be pronounced on ISth Tune, 1944 nisTsiar 
, 1-11 Coopbbativj: 

The award was made on that date and signed in the BsvatiovMtvi. 

presence of the parties who were asked to sign the 

order sheet in token of their knowledge One of the 

narties applied on ISth November, 1944 to the Couri , 

' iini-ii 1 lagmohdii 

for directing the award to be filed and to pass a decree Lai. y. 
in terms of the award On an objection by the other 
party that the application was time-barred it was held 
that though the award was made on 13th June, 1944 in 
the presence of all the parties concerned, there was no 
notice in writing of the making and signing of the 
award and the signatures on the order sheets in token 
of their presence before the arbitrators, could not take 
the place of the notice contemplated by the Arbitration 
Act Therefore, time did not begin to run against the 
plaintiff and the application was not barred by time 

It may be stated that this decision was given by 
Hedavatullah, Acting C J (as his Lordship then 
was) speaking for the Division Bench and the decision 
m Paiasmmka Commercial Co Ltd v Union of India 
(1) was also given by him speaking for the Bench of the 
Siipteme Court 

In (his view of the matter, limitation cannot be said 
10 liave started tunning under Art. 178 and as such 
even the loutine application dated 3rd January, 1962 
in which a specific prayer was made by the petitioner 
ior summoning the award and other connected papers 
from the arbitrator, cannot be said to be barred by 
limitation The view taken by the learned Civil Juffp^e 
IS erroneous He was not justified in rejecting 
nrayer of the petitioner that the award may b'* ’i’"’ ’ 
a rule of the court under s 17 of the Act, whic’ 
was bound to do as a matter of course, after he had 
*aken the prescribed steps on the award filed by the 
arbitrator in compliance with the direction issued by 
turn, and had overruled the objections against the aw^aid 
(lied by the opposite-party 

(1) A I R 1970 S C 1684. 

8 n C M L R U.107n— 14 
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. It ina\ also be stated that if the learned Civil Judge 

had rejected the pctitionei’s application at the initial 
stage without summoning the award from the arbitra- 
Ktw s»Mijji tor. as the terhniral mound that ii did not contain a 
- pia\ei that the arbiiiaroi be diiecicd to file the award, 
lilt petitionei had an alternative lemedy open to him 
\ssuming that a fresh application containing this speci- 
fic piayer was baried by limitation under Art 178 of 
the Limitation Act, all that he need have done was to 
persuade the arbitratoi to file the award, and if the 
arbitrator had filed the award, it would have been 
made a rule of the couit m due course after the objec- 
tions of the other side had been overruled by the learn- 
ed Civil Judge Bv rejecting the prayer of the peti- 
tioner, at that late stage, after the award had already 
been filed by the arbitrator in obedience to the sum- 
mons issued by the court for that purposes, the learned 
Civil Judge deprived the petitioner of that course also 
So the order passed by him is manifestly unjust 
The revision should, therefore, succeed 

By the Court —We allow the revision, set aside the 
^er of the lower court dated 30th July, 1962 and 
grant a, decree m favour of the petitioner in terms of 
the award, which will be made rule of the Court, with 

costs in the lower court and m this Court against the 
opposite-partj' 


Revision aUoxoed 
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APPELLATE CIVIL 


Befoie Mr Justice G C Mathiu and Mi Justice 
H Swaiup 

JAMUNA DASS Appellant, 

V. 

BOARD OF REVENUE 

and OlHERS ResPONDEMS 

U. P. Zamindari Abolition and Land Reforms Act, 1950, ss 
171, 174 and 175 and Hindu Succession ictj 1956, ss 25 and 
27 — Bhumidhaii and sirdari land — Succession — Ss 24 and 27 
of the Hindu Succession Act, 1950 noi applicable to inheti’ 
tence undet the Tenancy Act 

The law oi succession contained m U P Zamindari Aboli- 
tion and Land Reforms Act cannot be altered or changed in 
the statute itself When the Legislatuic laid down a parti- 
cular line of succession and did not piovide foi the exclusion 
of any one in that line on any giound, then it is not peimis- 
sible to engiaft exceptions oi exclusions on the ground ol 
equity, justice and good conscience Rules of cnquity, ]usticc 
and good conscience me applicable when the matter is not 
governed by the statutory piovisions 

The piOMsions of ss 25 and 27 of Hindu Succession Act 
apply only to succession undei that Act and not lo succession 
under othei enactments 

Special Appeal No 135 of 1966 fiom tlie judgment 
and ordei of S N Singh, J, dated 2Bth Febiuaiy, 1966 
m Civil Miscellaneous Writ No 3834 of 1 962. 

V K S Chaudhiy, for the Appellant 

K B Gaig, for the Respondent 

G C hfAiHiiR, J — ^Thc iclaiionship between the 
panics appeals fioin the lolloivmg pedigree table 

Tuhl 

I 

Nathu Ram Tea a Lai Bud ha ffmt Wa Sxnfe. Kamla 

I I 

Jamuna Smt Bha^ati 


197a 
dpril, 18 
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I ulii owned some sir and khudkasht land and some 
teaancy land. Upon ius death his three sons Nathu 
Rani, X ega Lai and Budha inherited these each getting 
a one-third share therein In 1949 Tega Lai, Budha 
and Smt Sita were murdered. Tega Lai’s one-third 
vliare was inherited by his widow Smt Bhagwati. 
Upon the death of Nathu Ram his one*third share was 
luheiited hy Jus son Jamuna. The dispute relates lo 
the one-tliird share of Budha 


me sir and tinudmst land as well as the tenancy 
land, howevei, remained joint Upon the abohtion of 
Zanundari the sit and khudkast became bhumidhati 
and the tenancj become sitdati Jamuna filed two suits 
under s 17b of the U P Zammdari Abolition and 
Land Reforms Act for partition of the joint holdings 
One suit was m lespect of the bhumidhati holdings 
and the othei was in respect of the sirdan holdmgs 
Jamuna claimed a two-third shaie in both the holdmgs 
The suit was resisted by Smt Bhagwati, the widow of 
Tega Lai She set up a case that Nathu Ram, father 
Jamuna had murdered Tega Lai, Budha and Smt 

soil Jamuna were dis- 
qualified from inheriting the share of Budha She 
asserted that Jamuna’s share was only one-thud which 
he had inheiited from Nathu Ram The two suits 

bdow h^r togeAer All the courts 

" S™ K»mla died m 1964 The 
S? P'O''"’ N«h„ Ram 

te. “r “ - ’ 

o hci. Thus famuna was entitled to two- 
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third sb«ire. The trial court accordingly decreed the 1971 
suits for a two-third share Against the judgments and jamun^ D«g 
decrees of the trial court, Smt Bhagwati preferred ap- 
peals. The Additional Commissioner upheld all the 
findings of the trial court and dismissed the appeals. G c 

° Mathur, J 

Smt. Bhagwati then pieterred two second appeals 
before the Board of Revenue The Board held that 
Isathu Ram had committed the uuiidci of Biidlia, 

Teg Lai and Smt. Sita It furthei held that on the 
death of Smt. Kamla her shaie in the bhumidhari plots 
as well as the sirdan plots would have devolved upon 
Jamuna but for the fact that Januina was disqualified 
from succession under Hindu law as he had succeeded, 

Nathu Ram who was a murderei The Boaid of Re- 
venue was of the view that the tenancy law was subject 
to the general piovisioiis of the Hindu Law unless 
theie was any specific piovision to the coutiaiy It 
further held that the share of Suit Kamla devolved 
upon Smt Bhagwati and, theiefore, Smt Bhagwati was 
entitled to a two-third share The Board accordingly 
allowed both the appeals and modified the judgments 
and decrees ,of the trial and appellate courts and de- 
creed the suits only for a one-third share Against 
the judgment of the Board of Revenue a writ petition 
was filed by Jamuna 

At the hearing of the writ petition a pre liminar y 
objection was raised on behalf of Smt Bhagwati that 
one writ petition was not maintainable against the 
judgment of the Board of Revenue in two suits Upon 
this, learned counsel for Jamuna made a statement that 
he piessed the writ petition only in respect of the 
bhumidhari plots and not in respect of the strdari 
plots The writ petition was accordingly confined to 
bhumidhari plots The learned single Judge proceed- 
ed on the assumption Uiat Smt Kamla acquired Budha's 
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oiie-iluicl shaie altei liii clealh in hei own light and 
not b> succesMOU He accordmgl) held that upon the 


V 

BOIRD Oh 
UlVlMl 


< 

^iatfuu f 


tleath ol Suit Kaiul.i, the iutceision would be govern- 
ed b) *1 174 ol the U P. Zammdaii Abolition and 
land Ref onus Act and that ueithei Smt Bhagwati nor 
Jainuna ueie the hens ol Kamla undei that section. 
He luithei held that since Smt Kamla died heirless 
her shaie ivould go in equal shares to the co-tenure 
holdcis, nameh, Jamiina and Smt Bhagwati On 
this basis, Jannina and Smt Bhagwati were held en- 
titled to a half shaie each The learned single Judge m 
this view allowed the writ petition, quaushed the judg- 
ment ol the Boaid of Revenue so iai as bhumidhafi 
plots were concerned and directed the Board to deade 
the appeal i elating to bhumidhmi rights in 'the light 
of his decision Against the judgment of the learned 
single Judge, Jamuna has prefeired this appeal. 

Before considering the meats of the appeal we would 
like to ilispose of two preliminary points One of the 
gioimds raised in appeal is that the statement of Jamu- 
na's counsel at the hearing of the wiit petition that he 
did not pi ess the claim m respect of the mdan plots 
was made wnthoui authoiity and was prejudicial to the 
interest of the appellant The learned counsel for 
the appellant submitted that one writ petition was 

Bo-Irf common judgment of the 

Board of Revenue in the two second appeals and, there- 
ore, the en'oneous concession of law made by the ap- 
Kllants counsel at the hearing of the writ petition. 

of°dK ' / '’1°'!;”® “ In view 

of tlK deemou of a Full Bench of th« Court m Mali 

Singh V Smt Lakshd Kumar, Khmtan (1), one writ 

^e.«on tm maintainable agatmt the jndUent of the 

card of Revenue in the two suits I„ ,he counter- 

O) 1968 \T J 210 
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afiidavit filed to the wiit petition, no ob]ection as to 
the maintainability of one writ petition was raised 
The objection w^as laised fot the first time at the hear- 
ing of the wilt petition At that stage the learned 
counsel Joi the appellant, without taking an\ instiuc- 
tions from the appellant, made a statcmeiii that he 
fiid not press the will petition in respect ol the sndoti 
rights ^rhis statement was nude oii the eiioneous 
view ol the law that one wtit petition was not main 
tamable in respect of the judgment in die two suits 
Since no objection had been raised in the counter- 
affidavit, the learned counsel for the appellant had no 
oppoitunity of contacUng his client and obtaining his 
instructions as to w'hether he w^ould pay one more set 
of couit-fee and if not, in lespect of which property 
he would elect to press the wit petition In these 
circumstances, w^e aie of opinion that the enoneous 
concession made by the learned counsel for the appel- 
lant should not be held binding on the appellant We 
have accordingly permitted the learned counsel foi the 
appellant to pi ess this appeal in respect of the suit for 
division of the siidani holding as well 

An application has been filed undei O 41, i 2 of 
the Code of Civil Procedure by the appellant for per- 
mission to add additional grounds to the memorandum 
of special appeal The mam ground sought to be added 
IS that the Board of Revenue has erred in holding that 
Nathu Ram had murdered Budha as there was no evi- 
dence to support such a finding Before the trial 
couit a copy of the judgment of the Court of Session 
wffiere Nathu Ram wus tried for the murder of Tega 
Lai, Budha and Smt Sita, and was convicted for the 
same and sentenced to death was filed Apait from this 
no other evidence wus led m suppoit of Smt Bhagwati’s 
(issertion that Nathu Ram had murdered these persons 
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Rehing upon the decision of the Supreme Court in 
Anti Behan Ghosh v Smt Latika Bala Dassi (1), the 
trial court held that the judgment of the criminal court 
was not relevant to establish the fact that Nathu Ram 
had murdered his brothers and sisters Since there 
was no other evidence on the question, the trial court 
held that it was not proved that Nathu Ram had 
committed the murders The Additional Commis- 
sioner, for the same reasons, also held that Nathu 
Ram could not be held to be a murderer The Board 
of Re\enue, however, reversed this finding It has 
lefened to the judgment of the crimmal court but has 
not referred to the decision of the Supreme Court It 
has based its finding merely on the fact that in her 
wntten statement Smt Bhagwati had asserted that 
Nathu Ram had murdered Tega Lai, Budha and Smt 
Sita and that there was no denial of this assertion by 
Jamuna In the tvnt petition, no special ground was 
raised^ regarding the finding of the Board of Revenue 
that Nathu Ram was the murderer of Tega Lai, Budha 
and Smt Sita The learned single fudge has not re- 
ferred at all to the question of the murder or its effect 
on the rights of the parties He has based his decision 
entirely on the assumption, idiich lu our opinion is not 
lustified. that undei s 174 neither Jamuna nor Smt 
Bhagwat, were the heirs of Smt Kamla In tht 
gtoiinds of appeal also no ground has been raised re- 
^irding this question apparentK for the reason that the 
learned single fudge has not based his decision on the 
finding of the Board of Revenue We do not consider 
^ neces^n to allow the appellant to raise this forther 
aiiestion as m our opinion tlic question can be re-a'^ii i 

We novt come to the mpnVc 

has proceeded on the assumDiir 


(1) A r R iqgg s 0 


566 
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that Smt Kamla had acquired the one-third share of 
Budha in her own right by prescription We have 
gone through the judgments of the revenue courts and 
we do not find anything, thereto justify this assumption 
The learned single Judge has further held that succes- 
sion to Smt Kamla would be governed by s 1^4 of 
the U P Zamindari Abolition and Land Reforms Act 
and that under this section neither Smt Bhagwati nor 
Jamuna are heirs of Smt Kamla The learned single 
Judge IS not right in holding that Jamuna is not 
an heir of Smt Kamla under s 174. Under s 174 
brother’s son is an heir and Jamuna being a Brother's 
son of Kamla would be the heir under s 174 That 
being so, the further view of the learned single Judge 
that Smt Kamla died without leaving any heir and, there- 
fore, the two co-tenure-holders, namely Smt Bhagwati 
and Jamuna would succeed to Smt Kamla’s share by 
survivorship under s 175, is also erroneous For these 
reasons, the judgment of the learned single Judge 
cannot be sustained 

We have carefully examined the judgment of the 
Board of Revenue and we find that it suffers from 
manifest errors of law 

According to the Board, succession opened both to 
the bhuinidhan and sir dan rights on the death of Smt 
Kamla in 1954, that normally Jamuna nor brother’s 
son, would have succeeded to her but that Jamuna 
was disqualified from succession as he was the son of a 
murderer It has relied upon the decision of the Pri\q’ 
Council in Kenchava Kom Sanyellappa Hosmani v 
Gmmalappa Channappa Samasagar (1) which lays down 
that a murderer and anyone claiming through Him, is 
excluded from succeeding to the estate of the victim 
The Privy Council based this rule on the principles o' 
(1) A T R 1024 P C 209 
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equity, juitice and good conscience In our opinion, 
iAwnu Bus this rule is not applicable to the present case. In the 
Ammo* first place, succession in the present case, is not to the 
estate of Budha, the \ictim of the murder, but to the 
Kamla The rule cannot apply to suc- 
cession to the estate of Smt Kamla In the second 
place, succession is governed by tlie statutory provp 
sions contained in the U P Zanundaii Abolition and 
Land Reforms Act and the law of succession laid down 
therein cannot be altered or changed by any rule or 
prmaples not contained in the Statute itself When 
the Legislature laid down a particular line of succes- 
sicm and did not provide for the exclusion of any one 
in that line on any ground, then it is not permissible 
to engraft exceptions or exclusions on the ground of 
equity, justice or good conscience Rules of equity, 
justice and good conscience are applicable when the 
matter is not governed by statutory provisions The 
Board has observed that the principles of Hindu Law 
as enunciated in ss 25 and 27 of the Hindu Succes- 
siiMi Act, 1956 apply to succession under the U P 
Zamindari Abolition and Land Reforms Act This is 
not correct The provisions of ss 25 and 27 apply 
only to succession under Hindu Succession Act and 
not to succession under other enactments Further, the 
Hindu Succession Act which was enacted in 1 956, was 
not e\en in existence in 1954 when succession in the 
present case opened 

The^ Board committed another manifest error of law 
when It said that the property of Smt Kamla would 
devolve on Smt Bhagwati as Jamuna was disqualified 
Even in the absence of Jamuna. Smt Bhagwati could 
not succeed to the property of Smt Kamla Smt Bha^^ 
wati IS the widow of Smt Kamla's brother and under 
no provision of the -U P Zamindari Abolition and 
Land Reforms Act is she an heir of Smt, Kamla, 
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The appeal is accordingly allowed the judgment of 
the learned single Judge is modified and the judgment jAvuNiDAss 
of the Board allowing the second appeals Is quashed boabdof 

The Boaid will, after giving the jiarties a fresh oppoi- 

i nni ty of bemg heard, decide die second appeals in ac- 
coi dance with law and in the light of the observations 
made in this judgment The paities will bear their 
own costs of this appeal 

Ordered accordingly 


APPELLATE CIYlL 


Before Mr Justice Jagmohan Lai* 

RAMESH CHANDRA and others Appellants, 


V. 


im 

April, U 


TULSI RAM AND others Respondents 

T winsfa p of Property Act, 1882, S 60 and Code of Ctvtl Pro 
cedure, 1908, O 1, 1 9 and O XXXIV, r 1 — Right of 
co-mortgagor to redeem mortgaged property — Suit for re- 
demption — Non-tmpleadmg of co-mortgagors, when not 
fatal to the suit 

The provisions of O XXXIV, r 1, G P C are subject to 
the provisions contained in O 1, r 9 
Where, the integrity of the mortgage having broken, a co- 
mortgagor wants to redeem his own share, it is necessary for 
him to implead the other co-mortgagois also because in then 
absence his shaie cannot be determined and without the deter- 
mination of his share he cannot be permitted to redeem the en- 
tire mortgage In such a case he is entitled to redeem only to the 
extent of his own share So the defect of non-jomder of 
his co-niortgagors in the suit, either as co-plaintifife or as pro 
foima defendants, may be fatal resulting in the dismissal of 
his suit But where the integrity of the moitgage is intact 
and one of the co-mortgagors wants to redeem the entire 
mortgaged property, the other co-mortgagors should be im- 
pleaded as proper parties, but their non-impleadment is not 
*Wlule sittu^ at Ladoiow 
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W$ fatal to the suit .U1 the contiovei&ial matters between the 
■ — moitgagee and the mortgagoi can be effectively decided be^ 

tlie paities ivho aic b'-ioie the Louit within the mean- 
p ' ing af U ], 1 9 ot the Code oi Civil Piocedure In such a 
TllmRam ease the detect oi uon-jomdti ot othei co-mortgagors will not 
bt fatal 

Muhammad lunus v Chavipamani Btbi (1) relied on 

iharnad Husain v Muhimmad Qasim Khan (2) Ghuia Koer 
\ Ihshiin Ram (8j letened to 

becond Appeal No 33 of 1964 against the judgment 
and decree dated IStli October, 1963 passed by I. P. 
Mital, Civil Judge, Kheri 

A’ Bauer ji, fot the Appellants 


D K. Trivedi, for the Respondents 

Jagmohan LaLj J — This appeal arises out of a 
suit for ledempaon of a usufructuary mortgage deed 
dated I4th June, 1907 filed by the plaintiff-respondents 
nos 1 and t This nioitgage was executed by Salik 
Ram and Chotey Lai in favoui of Mahadeo Prasad and 
otheis The defendant-appellants as well as the defen- 
cbnt-iespondents nos 3 to 5 aie tlie successors of the ori- 
ginal mortgagees The plaintiff-reyiondents are ad- 
imttedlj the successors of Salih Ram, one of the two 
mortgagoi s They claimed themselves to be the suc- 
cessois of the other co-mortgagor Chotey Lai also, 
though this fact was disputed by the defendants 

The tiial court held that the plaintiffs were the 
successois of Chotey Lai also and as such they were 
entitled to maintain this suit for ledemption of the 
entire mortgaged property 

The lower appellate court without reversing this 
finding of fact of the trial court side-tracked this issue 
av It was of the opinion that even if the plaintiffs are 
field to be successors of Salik Ram alone, they were en- 
titled to maintain the suit for redemption of the entire 

(l)AIR 1989 Pat 49 f2)ATn ioqh ah 
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mortgaged property and the non-impleadment of the 197 a 

legal heirs, if any, of Chotey Lai would not be fatal 

to the suit as the controversy involved in the suit 

could be effectively decided as between the paities toTtn.siR.\M 

the suit J^mohan 

L»1.J 

This view of the lowei appellate couit is assailed in 
this second appeal by the learned counsel for the ap- 
pellants The findings recorded by the courts below 
on some other controversial points were also challeng- 
ed, but the learned counsel for the appellants did not 
press those points, and rightly, because those matters 
are concluded by findmgs of fact. 

I have, therefore, to see whether in this case the non- 
impleadment of the legal heirs of Chotey Lai mortga- 
gor, assuming that there were any such heirs at the time 
of the suit, IS a defect which should lesult in the disimss- 
al of the suit. The learned counsel foi the appellants 
relies on the provisions contained in O. XXXIV, r 1 
of die Code of Civil Procedure which provides that 
subjet to the piovisions of this Code, all persons 
having an interest either in the mortgage-security or in 
the right of redemption shall be joined as parties to 
my suit relating to the mortgage This provision is 
subject to the provision contained in O 1, r 9 of the 
Code of Civil Procedure which lays down that no suit 
shall be defeated by reason of the misjomder or non- 
joinder of parties, and the Court may in every suit deal 
wth the matter in controversy so far as regards the 
nghts and interests of the parties actually before it 
S 60 of the Transfer of Property Act confers a right of 
redemption on every mortgagor subject to the condition 
that if he has only a share m the mortgaged property 
he will not be entitled to redeem his share only on 
payment of a proportionate part of the mortgage 
money except where the integrity of the mortgage has 
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been biokeii ou account of the mortgagee having ac- 
iiuiu'd m whulf oi in part the inteieit of a mortgagor 
j'juin im> It loliows iliat iL die mtegnty of the mort- 
-...Igc ii.is been biukeii, Uic olhei co-mortgagor can re- 
deem his own diaie by payment of the proportionate 
aniouui of die moitgage money but otherwise he has 
lo letleem the mortgage as a whole oi not to redeem 
at ah Wheie, the integrity of die moitgage having 
ijioKeni, a co-moitgagoi wants to redeem his own share 
it IS iietessaiy ioi him to implead the other co-mortga* 
gois also because in then absence his share cannot be 
detei mined and without the determmation of his share 
he ainnot be permitted to ledeem the entire mortgage 
In such a case he is entitled to redeem only to the ex- 
tent of his own share So the defect of non-joinder of 
his eo-moitgagors in the suit, either as co-plaintiffs or 
as p)o joiim defendants may be fatal resulting in the 
dismissal of his suit But where the integrity of the 
moitgage is intact and one of the co-mortgagois wants 
to redeem the entire mortgaged property, the other 
co-mortgagors should be impleaded as proper parties, 
but their non-impleadment is not fatal to the suit All 
the controveisial matters between the mortgagee and 
the nioitgagor can be effiectively deaded between the 
parties who are before the court within the meaning 
of O 1, r 9 of the Code of Civil Ibrocedure. In such 
a case the defect of non-joinder of other co-morgagors 
wil not be fatal. The same view was taken by a Bench 
of Patna High Court in Muhammad Yunus v. Cham- 
pamam Btbt (1) It was held in this case that whereas 
the general rule is that all persons having the equity of 
redemption ought to be brought on the record, the 
failure to bring any one of them on the record does 
not necessitate the dismissal of the suit if the Court in 
his absence can deal with the matters in controversy 

<1) AIR 190d Pat 
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SO far as regards the rights and interests of the parties 
actually before it 

The learned counsel for the appellants lelied on a 
decision of this Court in Ahmad Tiusatn v Muhammad 
Qasim Khan (1) In that case the integrity of ^he 
mortgage had been broken and thereafter one of the 
co-mortgagors brought a suit for redemption in which 
the other co-mortgagors were also impleaded as pro 
forma defendants besides the mortgagee who had ac- 
quired ownership in part of the mortgaged property 
giving rise to the breaking of the integrity of the mort- 
gage The plaintiff wanted to redeem the entire share 
in the mortgaged property except that which had been 
acquired by the mortgagee It was held that he was 
not entitled to redeem more than his own share It 
was pointed out on his behalf that since in the suit he 
had impleaded his other co-mortgagors also as pro forma 
defendants he ought to have been allowed to redeem 
their share also along with his own share This con- 
tention was not accepted It was observed that so far 
as the impleadment of other co-mortgagors is concern- 
ed it was necessary for the proper framing of the suit, 
but that fact by itself would not give him a right to 
redeem more than his own share Another decision of 
this Court in Ghura Koer v Bishun Ram (Z) was also 
referred by the learned counsel for the appellant That 
too has no relevancy for the point which is directly in 
issue before us In that case also after the intesritv 
of the mortgage had been broken, one of the mortga- 
arors filed a suit for redemption arraving both the mort- 
eaeee and his co-mortg(agors as defendants In that 
suit account was taken and the liability to pay the 
mortgage money, in respect of the properties which 
were still left ivith the mortgagors, was determined 
The amount was not paid Subsequently, another co- 
rn AiR, 1926 All. 46. AIR 1929 All 814, 
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1978 'iiortgagoi biought a suit for redemption and he want- 
ramk^ ed that the accounting should be done again to deter- 
cwvi^ mine the amount due by the property left with the 
T mgi Rw moitgagors It was not done by the courts below on 
the ground that the previous deasion in which this 
imount had been determined operated as res judicata 
on that point When the matter was brought before 
this Court, it ivas contended on behalf of the plaintiff 
that in the former suit though the plaintiff was im- 
pleaded as pio forma respondent he was not a neces- 
san' party and as such the determination of the amount 


uciwccn me mortgagee and co-mortgagor, who had 
brought the previous suit, would not be binding on 
him That contention was not accepted on the 
ground that he was a necessary party in that pievious 
suit in vieiv of the provisions contained in O XXXIV, 
r 1 of the Code of Civil Procedure As observed above, 
after the integrity of the mortgage has been broken a 
co-mortgagor who wants to redeem his own share, and 
he IS not entitled to redeem more than his own share, 
has to implead the other co-mortgagors also so that the 
extent of his share in the mortgaged property and his 
proportionate liability in the mortgage money may be 
determined This is not the case in the present suit 
where the plaintiffs wanted to redeem the entire mort 
W of whidi the integrity was intact I am, therefore, 
of the opinion that the view taken by the lower appel- 
late court on this points is correct and this appeal is 
without any merits 


The appeal is dismissed with costs to the 
1 esnondents 


contesting 


jippeal dismissed 
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APPELLATE CIYIL 


Before Mr Justice Jagmohan Lai and Mr Justice 
Onkar Singh* 

STATE OF U P AND ANOTHER AppellantSj 

V. 

KRISHNA CHANDRA GUPTA 

AND OTHERS ReSPONWENTS 


1978 
May, 2 


U. P. Municipalities Act, 1916 , ss lO-^A and SO — Municipal 
Board — Supersession of, during its extended term. 

There is nothing in the language of s 30 of the Act which 
debars the Government from taking action against a Board 
after its terms has been extended under the proviso to 5* 10-A 
( 1 ) 

Teim extended during the pendency of proceedings 

under section hQ— Delay in passing final orders— inference 
from. 

Under the arcumstances of the present case if no final 
oiders under section 30 could be passed for about 4 months 
it cannot be inferred merely from this delay, in the absence 
at any time limit prescribed by law for disposal of such cases 
like the time limit fixed by s 180(3) of the Act, that the 
proceedings had been dropped and the default, if any, of the 
Board had been condoned by the Government. 

S 30 — Word and Phrases — Expression **wilful default *^ — 

Meaning of 

In context of s 30 of the Act the expression "wilful default” 
means a failure to perform duty arising out of the Board’s 
lack of willingness or its disindxnation to perform that duty 
and such failure should not be the result simply of any acci- 
dent, inadvertance, carelessness or negligence 
Ram Chandra Nartasimha Kulkami v State of Mysore (I), 
lelied on 

Om Prakash Gupta v Stale of U. P. (2), ShagUal M. Davay 
V S R Subramama Iyer (3), Radhey Mohan v. Har Naratn 
Das (4), referred to 

Constitution of India, Art 226 — And Munmpalities Act, 
1916, s 30 — Reasons for supersession given in order — Reasons 
must he germane to and not extraneous or irrelevant to the 
charges — High Court will not look into the sufficiency of 
reasons 


* While sitting at Lucknow (1) A T R 1964 S C 17QL 

(2) AIR. 1957 S.C. 458 (8; A I R 1964 Mad. 514 

(4) A.I R 1962 All 604 
5 H.G (ILR}-4978— 16 
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iht itdsoiib stated m the supersession older must be ger- 
mane to the eontro\ersy in\ol\ed m the charge and should 
not be extraneous or irrelevant to that controversy. If the 
leasoiib are vvhdl) irreie\ant and not germane to the contro-* 
veisy 111 the sense that they do not show the inadequacy or 
uiisatislaetonness oi the explanation submitted by the Board 
and lead to an iiileience about the correctness of the charge, 
they shall not be deemed to be the reasons contemplated by 
Lias section Once the reasons have been so stated by the 
Oo\ei ament foi passing the order of supersession, this Ck>urt 
will not look into the sufficiency or otherwise of those reasons 
and will not substitute its own judgment for the judgment of 
the Oovanmeat for taking the action. 

I P, Kapoor v State of 17. P. (1), Suresh v. State (2), reHed 
on 


Special Appeal no 44 of 1972 against the judgment 
and Older dated November 21, 1972 passed by O. P. 
iRiVEDi, J. m W. P. no. 948 of 1972. 


A 6. Verma, for Appellants. 

H D Srivastava, for Respondents. 

Jagmohan LaLj J..' — This special appeal filed on be 
lialf of the State of U P. and the District Magistrate, 
SiUpur as Administrator, Muniapal Board, Sitapur, is 
cliiected against a decision of a learned single Judge of 
ihii( Court under which he allowed Writ Petition no. 
948 of 1972 That writ petition had been filed by 
Krishna Chandra Gupta respondent no 1 as Pr es ident 
of the earstwhile Municipal Board, Sitapur against the 
State of U P., the District Magistrate, Sitapur, Sri Uma 
Shanker Dixit, the then Union Minister for Health, 
Government of India, New Delhi, Sri Dharam Datt 
Vaidya, Minister foi Medical and Public Health, U P 
Government and Sri Abid Ah, Deputy Minister for 
Transport, U. P. The Municipal Board, Sitapur was 
also impleaded as a pro forma party to this writ peti- 
tion. 


The allegations made by the petitioner in his writ 
petition so far as relevant for the decision of this special 
(1) mt AL.J. 104B. (SO A.ut. 3970 M. P. IM. 
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appeal were in brief that the Municipal Board, Sitapur 
after the General Elections held in June 1967 was 
constituted in June 1967 for a term of five years as 
provided in s 10-A of the U P Municipalities Act, 
(to be hereinafter referred to as the Act) and that term 
was to last up to llth June, 1972 The petitioner was 
elected as President of this Boatd after the previous 
President had been removed on account of a no-confi- 
dence motion passed against him on 27th August, 
1968 After assuming dhfiarge as President the peti- 
tioner tried his best to improve the aflfeirs of the Board 
but his efforts in that direction were not liked by those 
members of the Board whose selt^nterests were-adver* 
sely affected by the -petitioner’s effwts to bring about 
improvements. Some of the members turned hostile 
to the petitioner He submitted a- report to the Com- 
missioner through the District Magistrate, Sitapur for 
the removal of six members of this Board who were ob- 
structing him in his offorts to improve the affairs of the 
Board for their selfish ends But the Government did 
not take 'any action on that report- In the meantime, 
these 'members with- the help of some other members 
were successful in 'bringing a- motion, of no-confidence 
against him -which was fixed -for consideration on 25th 
May, 1970 In die meantime, a criminal complaint 
had ‘been filed against the petitioner under s 465 of 
the Indian Penal Code by the some interested person 
and during the pendency of that complaint the peti- 
tioner was suspended from- his office of President of 
the Board under s. 48(3) of the Act On account of 
this suspension he* could not participate in the meeting 
held on 25th May, 1970 for consideration of the no- 
confideme motion against him That motion was 
passed on that date. 
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The petitioner then filed the Writ Petitions Nos. 
of 1*^70 and 67fi of 1970 in this Court challenginsf 
tJ-'p ojder of his suspension and the resolution of no- 
rorjPdrn^e passed against him in the meeting held on 
Afiv ]970 Both these writ petitions were allow- 
ed h’- a learned single Judge of this Court on l.^th 
'Aniil T971 against which special appeals are pending 
TTie n'^titioner contended that he belonged to that fec- 
ti^r of the Congress Party which is known as Congress 
Tchile the Government of this State was headed hv 
t^e other faction of the Congress known as Congress 
Tn order fo put pressure on the petitioner to 
iom Congress 'fRJ party a notice dated 14th Fehniarv, 
Tn72 containing some charges aerainst the Board was 
»enf hv the Government and the Board was reqiTired 
to explain as To why it should not he sunerseded under 
s ^0 'An explanation dated 2nd March. 1972 on be- 
half of the Board was submitted hv the petitioner and 
thereafter nothing happened On 7th June. 1972 the 
existing term of th'e Board which was to expire on 11 th 
Tune 1972 svas extended for another vear The peti- 
tioner further alleged that on ITth Bine. 1972 Sri lima 
Shanker Dixit, th'e then Union Miniser for Health 
idio w'as arraved as opposite-party no in the writ 
petition, acompanie’d hv Sri Dharam Datt Vaidva, the 
then Minister for Uocal Self-Government, U P Top- 
posite-partv no 41 and Sri Ahid Ali, Denutv Minister 
for Transport U P Government fopposite-partv no 
^1 visited Sitapur and a civic address was presented to 
him on behalf of the Municipal Board Sitanur which 
svas folloxved hv a tea parts’’ ariven in his honour hv the 
Board In the course of conversation these Ministers 
wanted the petitioner to make a public announcement 
that he had left Congress fOl and I'oined Congress 
to ivhich he did not agree and thereby inoirred their 
displeasure 'According to him this displeasure 'wa*l 



ALLAHABAD SERIES 


251 


1 ALL.] 

shown by superseding this Municipal Board by the 
Government through a notification dated 19th June, 
1972 published in the U P Gazette, dated 21st June, 
1972 under which the Board was superseded for a 
period of two years 

This order of supersession was challenged by the 
petitioner in that writ petition on the ground that it 
was mala fide and illegal One of the grounds on 
which tile validity of this order was challenged was 
that action under s 30 of the Act could be taken by 
Government only during the original term of five years 
of the Board and not during its extended term as ex- 
tended under the proviso to sub-s (1) of s 10-A 
This ground as well as the ground of the order being 
mala fide were not accepted by the learned single 
Judge. The other grounds on which the validity of 
this order was challenged and which found favour with 
the learned single Judge were that the term of the 
Board having been extended by the Government on 
7th June, 1972, the proceedings under s 30 of the Act 
which were pending before the Government, shall be 
deemed to have been dropped and the wilful default, 
if any, of the Board shall be deemed to have been con- 
doned, that the order of supersession does not record 
reasons as required by s 30, that the order of super- 
session was bad as the Government did not consider 
the question that it was only wilful default which could 
justify supersession and there was no finding of ■wilful 
default, and that a scrutiny of the charges and the so- 
called reasoning of the Government could not lead to 
the conclusion that there ■was any wilful default on 
the part of the Board either alleged or proved On 
these grounds the ■writ petition was allowed and the 
order of supersession Ann. 7 to the wit petition was 
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qua^ihed Ir is against that decision that the presenE 
special ajipeal is directed 

Sjiigiuv. heard the learned counsel for the parties The 

learned counsel for the contesting respondent no 1, 
ZZZZ, heudes sunporting the judgment of the learned single 
lai, J Todre on the points on avhich findings were* recorded 
i» Ids favour also questioned the correctness of the 
pri-^iinfr.; r»n the point decided against hina. In this 
S'. a'' the entire controversy svhich was raised before 
the learned single Judge has been raised again in this 
stje'-nl appeal We shall consider these points seria** 
tim 


‘\s regards mnln fid(>, besides the vague allegations 
contained in the avrit petition that attempts were made 
to nersuade the petitioner to join Congress CK) party 
to which he did not agree, which did not even indicate 
as to svho made those attempts and on what occasion, 
the onlv specific incident that was alleged was in res- 
pect of a civic reception held at Sitapur on 11th 
June 1072 in syhich an address was presented on be- 
half of this Board to Sri Uma Shanker Dixit, the then 
Ihjion hfinister for Health On that occasion he as 
well as Sri Dharma Datt Vaidya ('opposite-party no 4y 
the then Minister for Local Self-Government, TI P 
and Sri Abid Ali fopposite-party ho 5), the then De- 
puty Minister for Transport U P were alleged to 
have pressed the petitioner to make a public announce- 
ment about his intention to leave Congress (01 and 
toin Congress rRl to which the pfetitioner did not 
agiee Each of these three opposite-parties filed his 
counter-affidavit refuting these allegations We agree 
with fhe learned single Judge that there is no good 
reason to disbelieve their counter-affidavits and accept 
the affidavit of the petitioner on this point The learn- 
ed counsel for the contesting respondent no 1 pointed 
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out that Sri Uma Shanker Dixit did not categoiically 
deny that there was any talk about the petitionei join- 
ing Congress (R) party and so it may be inEeired that 
there was at least some talk on this topu The lele- 
vant part of tlie counter-affidavit of Sii Uma Shanker 
Dixit is as follows 

“It is denied that the deponent exeicised pres- 
sure on the petitioner to join Congress (R) party 
and as such there was no occasion to make any 
announcement to that effect in the meeting. To 
the best of my memory and recollection there was 
no talk about the petitioner joining Congress (R") 
party The allegations made that the reply given 
by the petitioner was not relished by the depo- 
nent IS baseless in view of the facts stated above ” 

We are unable to draw any such inference from this 
affidavit as suggested by the learned counsel for the 
respondent no. 1 There is a clear and categoiical 
denial so far as the petitioner’s allegation goes that Sri 
Uma Shanker Dixit had pressed him to make a public 
announcement about his joining Congress (R) and also 
of the fact that when he did not agree to it, it was not 
relished by him When two persons who till lately 
belonged to the same political paity meet on an official 
function arranged by one of them in the honour of the 
other, It is natural that there is some conversation 
between them. If on such occasion any person makes 
a casual remark that the split in the Congress Part) 
was unfortunate, nobody would care to remember such 
an innnocent and casual remark for more than two 
‘mondis It IS perhaps to rule out such a situation that 
Sri Uma Shanker Dixit deposed that to the best of his 
memory and recollection there was no talk about the 
petitioner joining Congress (R) party It cannot cer- 
tainly mean that any pressure was exercised on the 
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jjetitioner b) Sn Uma Shanker Dixit which 'fact is 

siMW clcailv denied on oath bv him, 
c P 

9. bii Dharam Datt Vaidja in his counter-affidavit also 

(iuNBK* tlenied that some members of the Mumapal Board, 
"^lUpui belonging to Congiess (R) party exercised 
piesiuie on him and managed to get a notice dated 
! itli February, 1972 issued against the Board He 
furthci deposed that the affairs of this Board were not 
being managed propeily and even the Commissioner, 
Lucknow Division vide his letter dated 8th April, 1970 
had lecommended to the State Government that the 
Boaid be superseded He further deposed that super- 
‘•cssion Older undei s 30 of the Act was passed by the 
State Government after fully considering the reply 
sent on behalf of the Board to the charges mentioned 
in the chaige-sheet It has also not been indicated by 
the petitioner what difference his joining the Congress 
(R) party would have made on the fate of this party 
111 June, 1972 after it had already received a mandate 
from the people in the mid-term elections held in 1971. 
^Ve, therefore see no good reason to differ from the 
learned single Judge that the plea of mala fide has not 
been established by the petitioner 

The plea raised on behalf of the contesting respond- 
ent no 1 that action under s 30 of the Act could be 
taken by the Government only during the original 
term of the Board and not during its extended term as 
extended under the proviso to sub-s (1) of s 10- A, is 
also untenable. We agree with the learned single 
Judge that there is nothing in the language of s 30 
which debars the Government from taking action 
against a Board after its term has been extended under 
the proviso to s 10-A (1). Sub-s (1) of s 10-A reads 
as follows:’ 
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“Except as provided in s 31 oi 31-A, the term 
of every Board shall be five years 

Provided that the State Government may, by 
notification in the official Gazette, extend from 
time to time the term of all or any of the Boards, 
so, however, that the total extension in the case of 
any Board does not in the aggregate exceed two 
years.” ' 

The opening words of this section ‘ except as provided 
in s 31 or 31-A” are in the nature of an exclusion clause 
which governs the entire sub-s (1) including its pro- 
viso. Once a Board is superseded under s 30, the 
period of supersession and the reconstitution of the 
fresh Board will be governed by s 31, and sub-s (1) of 
s 10-A will have no application to its original term 
nor the proviso to this sub-section will come mto play 
for extending the term of the Boaid, if the supersession 
IS to last beyond the original term or the extended 
term of the Board If the supersession is intended to 
last beyond the date on which the original term or the 
extended term of the Board under s lO-A (1) is to 
expire, the period of supersession, if it is not originally 
sufficient to cover that peiiod, can be extended by the 
State Government from time to time by a notification 
iindpr the Explanation to s 30 Cl (c) of s 31 pro- 
vides that a fresh Board shall be constituted with effect 
from the date of expiry of the period of supersession as 
though the term fixed under s 10-A had expired 
From a combmed reading of diese provisions it is evi- 
dent that it was permissible for the State Government 
to supersede this Board under the notification dated 
19th June, 1972 for a period of two years even though 
the term of this Board as extended under a notification 
dated 7th June, 1972 was to last only till 11th June, 

6 HC (I L R.>— 1978— 17 
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1973. The Government has to leconstitute a Board 
undei 6. 31 (6) with elfect from the date of the expiry 
of die period of supei session unless this period is fur- 
ther extended under Explanation to s. 30 For that 
puipose It IS not necessaiy to have recourse to the pro- 
viso to sub-s (1) of s 10-A We therefore agree with 
the learned single Judge that the order of supersession 
does not sullei from any infirmity on this score 
The next point that has to be considered by us is 
whether the extension of the term of this Board for a 
further peiiod of one yeai under a notification dated 
7th June, 1972 (Ann 4 to the wiit petition) has the 
elfect of diopping the proceedings under s SO which 
vseie pending against the Board on that date as held 
b) the learned single Judge It may be stated that 
the existing teira of this Boaid as well as several other 
Boards was due to expire on 11th June, 1972 It was 
not possible for the Government to hold general elec- 
tions and reconstitute these Boards between 7th June, 

1972 and 11th June, 1972 So if the term of these 
Boards had not been extended under the proviso to s 
10-A a vaccuum would have been created and there 
would have been no authority to function as Board 
after 11th June, 1972. So under this notification 
(Ann. 4 to the Writ Petition) the term of this Board as 
well as the other Boards which was due to ecpire on 
11th June, 1972 was further extended up to 11th June, 

1973 or till the reconstitution of new Board after gene- 
ral elections whichever event took place earlier. For 
this extension made in exercise of powers under the 
proviso to sub-s (I) of s 10-A, the circumstance that on 
that date the proceedings under s. 30 for the super- 
session of this Board were pending consideration, was 
wholly irrelevant Similarly, this extension of the 
term by itself is altogether irrelevant for considering 
the explanation submitted by the Board in reply to 
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the charges served on it and thereafter passing an order 
of supersession, if the Government thought fit to do 
so It is not suggested that before 7th June, 1972 the 
Government had considered the explanation submitted 
on behalf of this Board and taken a decision not to- 
supersede it but allow it to function as usual Had it 
done so, the natural course for the petitioner would 
have been to request the Court to summon the file in 
xvhich this decision had been taken and if thereafter 
the Government had produced that file by claiming 
privilege, the position would have been different. In 
this case neither the petitioner suggested nor the learn- 
ed single Judge found that these charges had been 
considered and some decision had been taken by the 
Government prior to 7th June, 1972 What the learn- 
ed single Judge thinks is that there was enough time for 
the Government after receipt of the Board’s explana- 
tion dated 2nd March, 1972 to consider it and take a 
decision on it till 7th June, 1972 and if it did not do so 
and chose to extend the term of the Board on 7 th June, 
1972, it shall be presumed that the proceedings under 
s 30 hiid been dropped The relevant portion of the 
judgment of the learned single Judge in which he con- 
sidered this matter reads as follows ’ 

“ . . . The contention raised in the counter- 

affidavit is that the State Government was left with 
no other alternative except to grant extension be- 
cause the general elections could not be held by 
11th June, 1972 when the Board’s term was going 
to expire The argument of the learned Chief 
Standing Counsel was that in case the term of the 
Board had expired on 11th June, 1972 without the 
election being held then the State Government 
^ould have been left without an administrative 
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machinen' to canv on the functions of the Munici- 
pal Board It was pointed out that a person to 
look after the functions of the Board can be ap- 
pointed by the State Government under s 31 on 
supersession of the Board and under s 31-A on dis- 
solution of the Board and that there was no provi- 
sion for appointment of an Administrator to carry 
on the functions of the Board when its term had 
expired without general elections being held 
This aranment fails to impress because instead of 
granting an extension under s 1 0-A the State Gov- 
ernment could ha\'e taken action on the charges 
served upon the petitioner and superseded the 
Board instead of grantinir an extension After 
supersession an Administrator could be appointed 
under s 31 and the elections held during the period 
of supersession It cannot therefore, be said that 
extension of the Board’s term was the only expedi- 
ent open to the State Government Besides, if the 
holdinsr of general elections was indeed the moti- 
%atinn for extension then one would have expected 
some concrete step to be taken towards the elections 
Not even the date for holding die elections was 
fixed by the State Government tinder s 13-A of 
the Act before expiry of the Board's term and 
indeed neither before the date of extension nor 
afterwards till today any step were said to have 
been taken toxvards holding the elections The 
explanation offered for the State Government for 
granting extension instead of taking decision on 
the charges is for from being convincing From 
the grant of extension in the background of the 
above fects, therefore, it is to my mind a feir and 
inescapable inference that the charges contained 
in the notice dated 14th February, 1972 were drop- 
ped, withdrawn or waived at the time when ex- 
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tension of term was granted to the petitioner on 

7th June, 1972 and it is equally inevitable to in- swt^of 

fer that the subsequent order of supersession pass- 

ed on those very charges was the result of second Chanora. 

thoughts ” 

Jagmohan 
Lai. J 

We are unable to agree with these observations of 
the learned single Judge which are more in the nature 
of an advice to the Government for expeditious dis- 
posal of such cases under s 30 than the reasons based 
on any legal principles Of course, despatch and ex- 
pedition in disposal of cases is desirable not onlv at 
Government level but in all other offices of the Gov- 
ernment But it is a matter of common experience 
that there are delays in disposal of the cases in all offi- 
ces So far as the present case is concerned it is a mat- 
ter of common knowledge that the file has to pass 
through several hands, and each office takes its own 
time to record its note or opinion, before final action 
can be taken by the Government under s 30 The 
very explanation dated 2nd March, 1972 submitted on 
behalf of the Board was required under Ann 2 to be 
submitted through the District Magistrate, Sitapur 
along with his comments. If in the circumstances no 
final order under s 30 could be passed on it for about 
four months it cannot be inferred merely from this 
delay, in the absence of any time limit prescribed bv 
law for disposal of such cases like the time limit fixed 
bv s 180(3) of the Act, that the proceedings had been 
dropped and the default, if any, of the Board had been 
condoned by the Government So there is no lesral 
warrant for the proposition that after 7th June, 1972 
a fresh notice should have been served on the Board 
mentioning fresh defaults, if any, on the part of the 
Board 
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The next question that aiises for our consideration 
IS whethci the State Goseinment after taking into con- 
sifleiation the explanation of the Board to the charges 
served on it not only felt satisfied that the Board had 
made a wilful default in the performance of any duty 
imposed upon it by or under the Act but the reasons 
for that satisfaction had also been stated in the order 
published in the official Gazette as is required by s 
30 The reasons so stated in the order must be ger- 
mane to the controversy involved in the charge and 
should not be extraneous or irrelevant to that contro- 
versy If the reasons are wholly irrelevant and not 
germane to the controversy in the sense that they do 
not show the inadequacy or unsatisfactoriness of the 
explanation submitted by the Board and lead to an 
inference about the correctness of the charge, they 
shall not be deemed to be the reasons contemplated V 
this section Once the reasons have been so stated b'v 
the Government for passing the order of supersession 
this Court will not look into the sufficiency or other 
wise of those reasons and will not substitute its own 
iudgment for the judgment of the Government for 
taking the action. In this connection reference was 
made bv the learned counsel for the respondent no 1 
to a single Judge decision of this Court in f P Kapoor 
V. State of U P (1) The learned Judge observed at 
p 1046 of the reports: 

"It is apparent that the requirement that rea- 
sons for the order shall be published in the official 
Gazette is to provide a safeguard against arbitrary 
action on the one hand and to convince the citi- 
zen and the members of the Board, of the ground 
on which the State Government reached the re- 
quisite satisfaction to deprive them of their right 
(l) 1967 A.L.J. 1048. 
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to local self-government The purpose of the 
requirement that reasons shall be stated is to en- 
sure that the reasons which have impelled the ac- 
tion are germane and relevant to the content and 
scope of the power vested in the State Govern- 
ment.” 

The decision of a Division Bench of Madhya Pradesh 
High Court in Suresk v State (1) was also referred to, 
in which s 422 of the Madhya Pradesh Municipal Cor- 
poiation Act, 1956, which is analogous to s 30 of the 
U P Municipalities Act, came for interpretation It 
was observed in this case at pp 160-161 of the report. 
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“In this context, the further requirement that 
the reasons for making the order shall be stated, 
must he understood to mean that reason for re- 
jection of the explanation of the Corporation 
must also be stated. The statutory requirement 
of stating the reasons is not satisfied simply by 
narrating the charges and the opinion of the Gov- 
ernment that the explanation of the Corporation 
has failed to meet the charges, in our view it is 
also necessary that reasons for that opinion should 
be stated ” 

With respects, we agree with these observations so far 
as they lay down the general principles in judging 
these matters We have, however, to see whether in 
the present case these requirements have been factu- 
ally fulfilled or not 

Before we examine the various charges, the ^plana- 
tion of the Board to those charges and the findings re- 
corded by the State Government, we may state a few 
words regarding the interpretation of the expression 
‘wilful* used m s 30 This word has not been defined 
(1) AIR 1970 M V 164. 
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lu the Act 01 m any othei enactment though it has 
been lepcatcUl) used in seveial Acts and it came for 
mieipietation befoie the Courts on various occasions 
On behalf of the lespondent reference was made to the 
decisions in Om Piakish Gupta v State of^ U P (1), 
Riima Lhmidta Nammnha Kulkarm v State of Mysore 
Shagilal M. D,ivay v S R Subiamama lyet (3) and 
Huilhe) Mohan v Ha) Ha) am Das (4) These deci- 
sions have been noticed by the learned single Judge 
m his judgment who after an examination of those 
cases concluded that the phrase ‘has made wilful de- 
lault’ used in s 30 of the Act means and implies that 
tlie default of the Muniapal Board concerned in the 
performance of its duty must be the result of delibera- 
tion or for some purpose or the consequence of a reck- 
less omission but not the result of inadvertence, care- 
lessness or negligence The Supreme Court in Ram 
Chandia NafsDtiha Kulkatni v State of Mysore (2) 
held that die meaning to be attached to the words ‘wil- 
ful’ and 'wilfully has to be ascertained on a close exa- 
mination of the scheme and nature of the legislation in 
which the words appear and the context in which they 
are used We agree with the learned single Judge 
that in the context of s. 30 of the Act the expression 
‘wilful default’ means a failure to perform duty arising 
out of the Board’s lack of willingness or its disinclina- 
tion to perform that duty and such failure should not 
be the result simply of any accident, inadvertence, 
carelessness or negligence. It is from that point of 
view that the charges which the State Government 
held to be proved against the Board have to be examin- 


ed. 

The learned single Judge is of the opinion that so 
far as sub-heads (2), (3) and (6) of Charge no 3 are 
concerned, neither the charge-sheet stated that these 


(1) A I R 1967 S C 468 
(8) AIR 1964 Madras 614 


(Q) A I R 1964 S C 1701 
(4) A I R 1953 All 604 
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defaults of the Board were wilful nor the order passed 
by the Government has given any reasons to support its 
view that the alleged failures were the result of wilful de- 
feult In our opinion, this position is not fectually 
correct The charge sheet is in Hmdi Charge no 
3, after excluding those portions of it which have been 
proved, may be translated thus 

Charge -no 3 — ^The Muniapal Board has grant- 
ed temporary leases of land to some persons for 
making pucca constructions thereon in contraven- 
tion of the rules Some instances of them are 
given below: 

^1^ •• • « • ••• 

(2) The Municipal Board granted a tem- 
porary lease of roadside pavement land near 
old water tank on Babar Road to Sri Mukh- 
tar Ahmad who has made pucca construction 
on it The Municipal Board has not taken 
any steps to prevent the work of this pucca 
construction on this land 
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(3) The Municipal Board granted tempo- 
rary leases of land on roadside pavement on 

City Post Ofi&ce Road to Sarvsri 

and Balak Ram ^ Balak 

Ram has with the help of some members of 
the Municipal Board constructed some pillars 
on the land given to him 

(4) ... 

(5) 

(6) In Mohalla Jogi Tola, Sri Karim Bux 
was not prevented from making pucca cons- 
tructions on roadside pavement 

( 7 ) 

( 6 ) ...... 

6 pc. (I.LR)— 1978— ;8 
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Granting of lease of roadside pavement land 
IS against the Government Order no. 857/11- 

B— 2I0-I. T-49, dated 4th March, 1953 

... In this way, the Municipal 

Board has made wilful default in performance 
of its duty under s 7{l)(q) of the U P. Muni- 
apalities Act which enjoins on it the duty for 
protecting, maintaining and developing the 
property vested in, or entrusted to the man- 
agement of the Board.” 

From the above it would be evident that after mention- 
ing eight instances of the failure of the Board to pro- 
tect the property vested in, or entrusted to the manage- 
ment of the Board, it was charged of having made wilful 
defeult in performance of its duty enjoined on it by s 
7(1)(9). In relation to Charge no. 5 this order was re- 
versed. In the beginning the Board was charged of wil- 
ful default in making proper arrangement for the clean- 
liness of the dty which was one of its statutory duties and 
thereafter some instances of that failure were stated 
But in Charge no 6 again, first, the instances of the 
failure of the Board to perform its duty about the light- 
ing of the streets had been stated and thereafter it was 
charged with wilful default in performing its duty 
These are the only charges which have been held to be 
established against the Board So, it cannot be said 
that in the charge-sheet the Board was not charged with 
wilful default in relation to sub-heads (2'), (3) and (6) 
of Charge no. S. 

So for as the order of supersession (Ann 7) is con- 
cerned, the State Government has dealt with each item 
of the charge separately* After reproducing the charge 
and summarising the explanation submitted by the 
Board with respect to that charge, the Government 
ftated its reasons lor not accepting the explanation and 
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arriving at its own conclusion In each of these condu- T-973 
sions also, it has been stated that the default of the sim o? 
Board to perform its dut) was wilfuL 

The only point that now leniains to be considered 
IS whethei the reasons stated by the State Government 
in its Older which was published m the Gazette, are j^ohan 
germane to the controversy involved in the particular ^ 
charge oi tliey are extianeous and ii relevant to that 
controversy so as to be no leasons within the meaning 
of s 30 

In reply to the specific instances mentioned in sub- 
head (2) of Charge no 3 relating to tlie Board’s wilful 
default, in performance oi its duty to protect the pro- 
perty entiusted to its management, the explanation of 
the Board was that it appeared that Sri Mukhtar 
Ahmad constructed his pucca house and in doing so 
he encroached upon the loadside pavement land and 
in this connection the foimer Board gave a notice 
undei s 186 of the Act to remove the encroachment 
fiom this land but he did not remove it It was fur- 
ther stated that the Board pioposed to start proceed- 
ings against him undei Public Land Eviction Act. 

The Government did not find this explanation satis- 
factory as the present Board had not till then started 
the necessaiy proceedings for the removal of those en- 
croachments and thereby made a wilful default in per- 
formance of Its duty It IS clear from the explanation 
of the Board that it was aware of this encroachment 
made by Sri Mukhtar Ahmad on roadside pavement 
land and also of the fact that the previous Board had 
given him a notice under s 186 of the Act to remove 
those encroachments Still it did not take any follow 
up action for almost its full term of five years and only 
when this charge was levelled against it, that it propos- 
ed to take some action under the Public Land Eviction 
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1978 Act, The Board had power to get the encroachment 
removed b) demolition ot die poition of the building 
^ ** under j» 307(1;; of tlie \tt It is doubtful if the alleg- 
etl Public Land LvicUou Act (of which no specific re- 
^&Lm* feience has been mentioned in the explanation) could 
pgimAan at all be used for that puipose In these circumstanc- 
^ es, if the Government did not accept the explanation 
of the Board and found it guilty of wilful default, it 
cannot be said that the Government acted arbitrarily 
and did not state the reasons as contemplated by s, 30 

The next instance ated under sub-head (3) of Charge 
no. 3 in so far as it related to Balak Ram was that the 
Board gave on temporary lease some roadside pave- 
ment land near City Post Office to him and he had 
with the help of some members of the Board illegally 
constructed some pucca pillars on this land 

The explanation of the Board was that the former 
Board had tlirough its resolution dated 31st March, 
1966 given die said land on lease to Balak Ram but 
the execution oi further execution of that resolution 
was prohibited by the District Magistrate, Sitapur 
under s 34 of tlie Act by his order dated 11th April, 
1966 In spite of that order Balak Ram made cons- 
tiuctions on this land So the present Board proposed 
to take action against him under Public Land Eviction 
Act for the removal of those constructions made by 
him illegally in spite of the prohibitory order of the 
District Magistrate under s 34 

The Government did not find this explanation satis- 
factory because in spite of the piohibitory order of the 
District Magistrate under s 34 dated 11th April, 1966 
(of which ffiis Board was fully aware) no action had 
been taken by the present Board (for almost five years) 
to get the encroachments removed The Government 
thought that the Board did not deliberately take action 
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and made wilful default in the performance of its duty 
In oui opinion, no valid exception can be taken if the 
Government m these circumstances did not accept the 
explanation of the Board and held this charge as prov- 
ed. 

The learned single Judge appears to have made out 
a new case in this matter. He thinks that the resolu- 
tion giving the land on lease to Balak Ram had been 
passed b^ the former Board on Slst March, 1966 and 
the order under s 34 was passed by the District Magis- 
trate on 11th April, 1966 So, that order was infruc- 
tuous No such plea had been taken by the Board 
in its explanation. A resolution passed by the Board 
for certain land to be given to a person on lease has to 
be followed by the execution of a registered lease in 
his favour. There is nothing on record to show that 
such lease deed had also been executed in favour of 
Balak Ram before 11th April, 1966 In any case, the 
scope of s 34 is very wide and an order passed undei 
it could not only prohibit the execution of a lease 
deed in pursuance of the resolution dated Slst March, 
1966 in favour of Balak Ram, but also prohibit him 
from making any construction on the land on the 
basis of that lease The Board itself admitted in its 
explanation that the construction made by Balak Ram 
in spite of District Magistrate’s order under s 34 was 
illegal but offered no explanation for its reckless omis- 
sion to take any action against him for five years If 
on these facts the Government held this charge to be 
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pro\cd, we see no }ustxfication to substitute our own 
sru«^l»r jiKlgnient for that of the Government by invoking new 
gionnds in defence of the Board as done by the learn- 
^ olm' ed single Judge, which the Board itself had not plead- 
fa^nudun ed in its explanation 

Lai. J ^ 

The instance mentioned under sub-head (6) of 
Charge no 3 i elated to the making of some pucca con- 
struction by one Karim Bux on roadside . pavement 
land in mohalla Jogi Tola The Board’s explanation 
was that according to the advice given by its Standing 
Counsel this construction did not constitute an en- 
croachment on roadside land and so no legal action 
was taken against him The Government did not meet 
this explanation but stated that since the District 
Magistrate had passed an order under s 34 in respect 
of this land and in spite of that order Karim Bux made 
the constiuction on it and the Board did not take any 
action against him, it wilfully made a default in the 
perfoimance of its duty The alleged order of the 
District Magistrate under s 34 relating to this land 
01 the circumstances in which this order was passed 
were not stated in the charge and the Board had no 
opportunity to offer its explanation on that point. So, 
m respect of this charge the reasons given by the Gov- 
ernment cannot be said to be germane to the contro- 
versy involved in the charge 
Charge no 5 related to the Board’s wilful failure to 
perform its duties enjoined by s 7(l)(c) and (h) by 
way of cleaning public streets, removing noxious vege- 
tation and abating of public nuisance and construct- 
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ing drains Among other things, it was specifically 
stated that the Board had failed to make proper arrange- 
ment for the collection of human excreta in the city 
and burning the same and sometimes the faecal matter 
and urine were collected in inhabited localities which 
could spread infectious diseases Further it was men- 
tioned that in mohalla Laxmi Nagar no drains were 
constructed and water used to flow and accumulate on 
the streets The Board tried to shift the blame on its 
Medical OflBcer of Health for whose transfer a request 
was made to the Director of Medical and Public Health 
Services. But in spite of reminders he was not trans- 
ferred by him So, the Board in this very explanation 
requested the Government to intervene in this matter 
and get him. transferred 

The Government after considering this explanation 
was of the view that the excuse of shifting liability on 
the Medical Officer of Health was not satisfactory and 
if this officer was not really performing his duties 
properly the Board should have brought this matter to 
the notice of the Government directly instead of en- 
tering in any unnecessary correspondence with the 
Director of Medical and Public Health Services, parti- 
cularly when the Government in its order dated 17 th 
May, 1967 had given the present Board one year’s 
time to improve the sanitary conditions of the city 
So, it cannot be said that these reasons stated by the 
Government in support of ‘its finding are not germane 
to the controversy involved in the charge. 
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Chai"c iin 6 lelated to the Board’s wilful failure to 
make jnopei anangement for lighting of public streets 
whir’ll was one of Us duties enjoined by s 7(l)(fl) It 
*s sjjerially stated that most of the road in the city 
leinained daik and the condition of lighting of streets 
specially in civil lines areas where the ofl&cers’ houses 
w'cre situate was very bad and in spite of District Magis- 
tiate’s lepeatedly drawing the attention of the Board 
to this fact It did not bring about any improvement 
The Board in its explanation did not deny that the 
condition of lighting of public streets was bad but 
again tried to shift the blame on others’ shoulders, i e 
the State Electiicity Board in this case It was stated 
that the State Elecricity Board under its agreement 
with the Board was bound to replace fused bulbs but 
if was not doing so In the same explanation a request 
w'as made to the Government to intervene between 
these two local authorities i e the Board and the State 
Electricity Board, to settle this matter. The Govern- 
ment did not think this explanation satisfactory as no 
such request was made to the Government previously 
and onlv when the charges were served on the Board 
on this score that it came out with this request and 
tried to shift the blame on the State Electricity Board 
The Government took the view that it was a wilful 
failure on the part of the Board to perform its statutory 
duty. It cannot be said that this finding also is not 
supported by reasons germane to the amtroversy 

From the above it is evident that with the possible 
exception of Charge no 3 (3) all other changes on th? 
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basis of which action has been taken by the State Gov- 
einment against tjie Jooaid aic i.u;>po.ted by reasons 
which have been scjLcd in toe older as published in 
the Gazette and lliose icasoiis aie not irielevant or not 
germane to the contio\eis> The Goveinment has 
furthei stated in dns older iliat in its view each of 
these chaiges individual!) is sufficient to justify the 
supersession of the Board Hence even if Charge no 
3(3) 15 excluded, the decision of the Government could 
not have been duffeient. 

In the end it may be stated that respondent no. 1 
who IS the President of the Board in his writ petition 
after entering in self-praise of himself tiled to give him 
a certificate of good conduct and effiaency m the dis- 
charge of his duties as President But he alone does 
not constitute the Board He cannot vouchsafe to the 
integrity and efficiency of all the members of the Board 
or even a majority of them On the other hand, he 
himself had alleged tliat some of the members of the 
Board were corrupt and self-seekeis who did not like 
the President’s efforts to improve the affairs of the 
Board and they could bring the majority of the mem- 
bers of the Board to their pomt of view so as to pass a 
motion of no confidence against him on 25th May, 
1970 though this motion was subsequendy found il- 
legal by this Court on some technical grounds m an- 
other wilt petition filed by the President In our opi- 
nion, the supersession of such a Board by the State 
5 H C. (I L R.)— 1978— 19 
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Governmeiit (annot be said to be unjustified and the 
order of Mipci session does not suffer from any legal 
infirmity 

We accoulingly allow this appeal, set aside the order 
passed b\ the learned single Judge and dismiss the writ 
petition filed by the respondent with costs to the ap- 
pellants. 

Appeal - allowed. 


VSVf—6 H.G. (I.L.R.>--lT-10-'7a— 1260 . (L.) 
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CRIMINAL REVISION 


Befo)e M) Jmtice K N Snvastam and Mt Justice 
H N Kapoor 

FATEH SINGH . . Applicant^ 

V 

BAD AN SINGH and another Respondents. 

Cnminal Procedure Code, 1898, s 145 and Indian Oaths Act, 

1969, s 3(2) — Case undei s 145 oj the fotmei Act — Affidavit 

to be sworn before the Magistiate ceased of the case 

Affidavit m a case under s 145, Ci P C has to be sworn 
befoie the Magistrate who is ceased of the case and not before 
any Magistrate or any otlier officer not ceased of the case un- 
less a notifacation is issued by the High Court or by the State 
Government as laid down under s 3(2) of the Oaths Act 

Criminal Revision no 781 of 1971 from the order 
of A B Mathur, Civil and Sessions Judge, Kanpur, 
dated the 19th of April, 1971 in Crimmal Revision 
no 215 of 1970 

G P Dixit, for the Applicant 

S K Dongre, for the Respondents 

K N Srivastava^ J — ^This revision has been laid 
before us on a reference made by Hon’ble C D. 
PAREim, J The facts of the case lie within a narrow 
campus The only point which has been canvassed 
before us is as to whether an a£5davit filed in a case has 
to be sworn before the court concerned or before any 
Magistrate 

The learned Judge making the reference was of the 
opinion that if the law was inteipieted to him that the 
affidavit was filed in a court has to be sworn only before 
that court, then it would certainly result in great in- 
convenience to the person swearing the affidavit and 
in this view of the matter, the learned single Judge 
was of the opinion that the affidavit may be sworn 
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19™ before any authoiit) contemplated under s 4 of the 


iiiuiSoKs Oaths Act and it maj be looked mto as e\'idence of the 
bmm\^\c« in SI litigation under s 145, Cr P C 

Liider $ 146(4), Cr P C it is only mentioned that 
the parties are entitled to file documents and affidavits 
The Code of Criminal Procedure does not lay down 
the mode of swearing the affidavit except ss 539, 539-A 
and 539-AA of the Code of Criminal Procedure A 
perusal of these three sections makes it abundantly dear 
tlut these sections relate to affidavits which are sworn 
before this Court and, therefore, s 539-AA lays down 
that an affidavit to be used before any court other than 
A High Court under s- 610-A or 539-AA may be sworn 
or affirmed in the manner presciibed in s 539 or before 
any Magistrate S 539, Cr P C lays down: 

“Affidavits and affirmations to be used before any 
High Court or any officer of such court may be 
sworn and affirmed before such court or the ‘clerk 
of the State’, or any Commissioner or other person 
appointed by such court for that purpose, or any 
Judge Or any Commissioner for taking affidavits in 
any court of record in ‘India’, or any Commissioner 
to administer oaths in England or Ireland, or any 
Magistrate authorised to take affidavits or affirma- 
tions in Scotland.’* 

In view of this, therefore, recourse has been taken 
to the Indian Oaths Act and the Notaries Act, 1952 S 
3 of the Oaths Act reads as below : 

“3 Power to administer oaths — (I) The follow- 
ii^ Courts and persons shall have power to admi- 
nister, bj, themselves or, subject to the provisions 
of sul^s. (2) of s 6, by an officer empowered by them 
in this behalf, oaths and affirmations in discharge 
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of the duties imposed or in exercise of the powers wa 
conferred upon them by law, namely — f^tbbSingii 

(a) all Courts and persons having by law or badah swch 
consent of parties authority to receive evidence; 

(b) the commanding officer of any mili- ***^“'^’ 
tary, naval, or air force station or ship occu- 
pied by the Armed Forces of the Union, pro- 
vided that the oath or affirmation is administ- 
ered within the limits of the station 

(2) Without prejudice to the powers conferred 
by sub-s (1) or by or under any other law for the 
time being in force, any Court, Judge, Magistrate 
or person may administer oaths and affirmations 
for the purpose of affidavits if empowered in this 
behalf — 

(а) by the High Court, in respect oi affi- 
davits for the purpose of judicial proceed- 
ings; or 

(б) by the State Government in respect of 
other affidavits ” 

A perusal of this section, therefore, makes it abun- 
dantly clear that under sub-s, (2) of s 3, any Court, 

Judge or Magistrate can administer oath provided that 
Court, Judge or Magistrate is authorised by the High 
Court to administer oath or is authorised by the State 
Government No notification has been brought to 
our notice issued by the High Court or State Govern- 
ment giving sudi authority to any Court, Judge or a 
Magistrate and, therefore, sub-s (2) would not be ap- 
plicable unless such a notification is issued 
Thus we have to fell back upon s 3 which lays 
down that affidavits can be administered by Courts in 
discharge of the duties imposed or in exercise of the 
poivers conferred upon them by law Any Magistrate 
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cannot administer oath to a peison outside his powers 
and duties In view of sub-s (1) of s 3, a Magistrate 
who IS ceased of a case under s 145, Cr P C can, 
therefore, onlv administer oath to a person swearing an 
affidavit and no other Magistiate who is not ceased of 
the case and who in discharge of duty or power con- 
ferred upon him has no jurisdiction over the case can 
administer oath to a person swearing an affidavit 
In this very connection, refeience may be made to 
s 8(l)('c) of the Notaries Act, 1952 which reads as 
below: 


I 

“8(1) A Notary may do all or any of the follow- 
ing acts by vartue of his office, namely — 


(e) administer oath to, or take affidavit 
from, any person,” 

This power being given to the Notaries under the 
Act is only limited to such persons who are appointed 
Notaries under this Act and not to Magistrates, Courts 
or other officers to whom this Act does not apply In 
the instant case, oath was not administered to the per- 
son sw’eanng the affidavit by any Notary 

It IS true that inconvenience may be caused to a liti- 
gant but the Legislature, in its wisdom, has enacted 
s. 3(2) of the Indian Oaths Act to relieve the litigant 
public of such hardships. It is for the High Court oi 
the State Government to issue the necessary^ notifica- 
tion and unless that notification is issued, the law 
courts have to appH the law as it stands and inconve- 
nience. if am. caused cannot be removed bv giving an 
interpretation which the words used in the section do 
not permit 

Our attention was also diawn to certain eailier deci- 
sions of this Court The fiist case is Wnfjtd v State 
(1) The learned counsel foi the applicant contended 

(1) A I R 1963 AH 356, 



2 ALL.] 


ALLAHABAD SERIES 


277 


that this case was deaded prior to the amendment of 

the Oaths Act in 1969 and, therefore, diis decision, be- utbhSingh 

mg based on the interpretation of the earlier provi- B4D4 n sach 

sions of the Oaths Act, would not at all be applicable ITIT 

We have discussed in the earlier part of the judgment Snvj«a;d, 

that even m the amended Act, the power to administer 

oath lies with the Magistrate or Court or officer who is 

ceased of the case in exercise of the powers conferred 

over him or in discharge of the duties imposed upon 

him A perusal of Wahtd^s case goes a long way to 

show that it is in conformity with the view we have 

taken 

Similai view^ has been taken in Paramhans Singh v 
Mst Seva (1) This case came before Uniyal, J on 
a difference of opinion before H C P Tripathi and 
C B Capoor, JJ Uniyal, J agreed with the view 
taken by C B Capoor, J and held that affidavits under 
s 146, Cr P C were to be sworn before the Magis- 
trate who was ceased of the case 

The latest pronouncement is by Mr Justice S D 
Singh in Govmd v State (2) This case also supports 
the view we have taken 

For the reasons given above, we are, therefore, of the 
opinion that affidavits in a case under s 145, Cr P. C 
has to be sworn before the Magistrate who is ceased of 
the case and not before any Magistrate or any other 
officei not ceased of the case unless a notification is 
issued by the High Court or by the State Government 
as laid dowm under s 3(2), of the Indian Oaths Act 

The reference being replied, let the case be laid 
before the Bench concerned 

Reference answered 
(2) A,I R 1969 AD 40S, 


(1) 1966 A W R 767, 



278 


THE INDIAN LAW REPORTS 


[1978 


CIVIL MISCELLANEOUS 

Before Mt Justice S Chandra and Mr Justice 
N D Ojha 

BHAG^VATI SINGH Petitioner, 

1978 y 

rtbTwuy,9i board of revenue and 

others Respondents. 

U. P. Zamlndari Abolition and Land Reforms Act, 1950, s, 

20(b) — Interpretation of the phrase "entitled to regain 

possession thereof' in s 20(5)(u) — Whether the word 

"thereof' lefers to land to which first part of s 20(bXt) ap- 
plies or to land lefeired to m s 27(1) (c) of the U P Ten- 
ancy (Amendment) Act, 1947 

The word “theieof” in the second part of s 29(b)(i) refers 
to that \erv land which falls within the purview of its first 
part and no adhivast rights were intended to be granted 
either under the first part or under the second part of s 20(h) 
of the Act in respect of a land held by a sub-tenant referred 
to in the proviso to sub-s ^3) of s 27 of the Act of 1947 

Civil Miscellaneous Writ no 4292 of 1969 connect- 
ed with Cml Miscellaneous Writ no 302 of 1970. 

S. N Singh, for the Petitioner 
N. Lai and S. C , for the Respondents 
S. Chandra, J — A learned single Judge has refer- 
red the followTng question of law to a Bench 

“Whether the respondents became adhwasis of 
the land in dispute under the latter part of d (b) 
of s 20, Zamindan Abolition and Land Reforms 
Act?" 

It appears that the respondents trespassed on the land ' 
in dispute on or about 12th December. 1930 The 
landholder instituted a suit foi the e]ectmcnt of the 
respondents under s 180 of the U P Tenancy Act on 
7th Februarv, 1942 The suit was decreed on 28th 
March. 1943 In execution of the decree the land- 
holder took possession on 21st Mas, 1943 After com- 
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ing into force of the U P Tenancy (Amendment) Act, 

1947 (hereinafter referred to as the Act of 1947) the Biuowati 
respondents made an application for being reinstated 
under s 27(l)(c) thereof The application vfzs at first ^ 

dismissed at the trial stage but in appeal the Collector 

allowed it on 28th March, 1951 by passing an order of ™ 

r eins tatement Since in the meantime the petitioner 
had been inducted as tenant by the landholder, the 
Collector declared him to be sub-tenant entitled to 
remain in possession for three years The question is 
whethei the respondents became adhivasts under s 
20(6) of the U P Zamindari Abolition and Land Re- 
forms Act (hereinafter referred to as the Act) S 20 
of the Act so far as IS relevant for the purposes of the 
present case reads as under 

“20 Every person who — 

(«) 

(6) was retarded as occupant, — 

(i) of any land other than grove land 
or land to which s 16 applies or land 
referred to m the proviso to sub-s (3) of 
s 27 of the U P Tenancy (Amendment) 

Act, 1947 m the Khasra or Khataimi of 
1366F prepared under ss 28 and 33 res- 
pectively of the U P Land Revenue 
Act, 1901, or who was on the date im- 
mediately preceding the date of vesting 
entitled to regain possession thereof 
under cl (c) of sub-s (1) of s 27 of the 
U P Tenancy (Amendment) Act, 1947, 
or 

(u) 

shall, unless he has become a hhumidhar of 
the land under sub-s (2) of s 18 or an asami 
under d (h) of s 21, be called adhivasi of the 
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land and shall, subject to the provisions of 
this Act, be entitled to take or letam posses- 
sion thereof 

Explanation I — Wheie a peison refeiied to 
111 cl {b) was evicted from the land after 
JOth June, 1948, he shall notwithstanding 
anything in any order or decree, be deemed 
to be a peison entitled to regain possession 
of the land” 


On a plain reading of tlie section it is apparent that 
the first pait of cl (h)(i) applies to land other than 
thiee categoiies of land 

(1) gioie land, 

(2) land to which s 16 applies, and 

(3) land referred to in proviso to sub-s (3) of 
s 27 of the U P Tenancy (Amendment) Act, 
1947 


A person lecorded in 1356F gets adhvuasi rights if 
the land on which he was lecorded is land othei dian 
of these thiee categories In the second part, which 
refers to cl (e) of sub-s (1) of s 27 of the 1947 Act a 
leference has been made to land by using the word 
‘thereof 

The principal controversy raised before the learned 
single Judge and upon which he refeired the question 
mentioned above was in regaid to the interpretation of 
the word ‘thereof The word ‘thereof’ in the phrase ‘en- 
titled to regain possession thereof obviously refers to 
land. The question is to which land this word refers 
to. Whether it refers to land to which first part of s 20 
(b)(i) applies or to land referred to in s 27(1) (c) of the 
Aa of 1947 The word ‘thereof means ‘of that’, name- 
ly, referred to earlier In cl (&)(i) of s 20 of the Act, 
there is no reference before the word ‘thereof to land 
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referred to in s 27(1 )(c) of the Act of 1947. Though wts 
the two parts of cl (&)(i) of the Act deal with different bhacwah 
situations yet they have been enacted as parts of the 
same clause In the first part it refers to land other 

r han the three categories of land mentioned above and 

m tlie lattei part it refers to land by using the word ‘"*j“*'** 
'thereof’ which obviously refers to the same category of 
land as contemplated by the first part If the Legisla- 
ture had a contrary intention it would not have used 
the word ‘thereof’ and in its place would have at the 
end used the words ‘of land referred to therein’ This 
clause would have then read. 

“Who was on the date immediately preceding 
the date of vesting entitled to regain possession 
under cl (c) of s (1) of s 27 of the U. P. Tenancy 
(Amendment) Act, 1947 of land referred to there- 
in.” 

The matter can be looked at from another point of 
view A sub-tenant referred to in the proviso to sub- 
s. (3) of s 27 of the Act of 1947 becomes an asarni of the 
land occupied or held by him on tlie date immediately 
preceding the date of vesting under s 21(l)(c) of the Act 
notwithstanding anything contained in s 20. S 200 
of the Act makes him immune from ejectment except 
as provided in this Act. The proMsion m this behalf 
is contained in s 202 of the Act under which he has 
been made liable to ejectment on the suit of the land- 
holdei and if there is no landholder on the suit of the 
Gaon Sabha, if he holds the land from year to year or 
tor a period which has expired or will expire before 
the end of the current agricultural year The Legis- 
latuic wanted such a person to be ejected only by the 
landholder or the Gaon Sabha as the case may be. 

Luidholder in view of s 3(26) of the Act has the 
meaniijg assigned to this word in the U P Tenancy 

6 H. C (I. L R)— 197»--a 
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IW8 Act and m the context of a sub-tenant referred to in 
BHMwTn the pioviso to suD-s. (3) of s. 27 of the Act of 1947 
would mean the peison who had let out the land 
Bow* before the 1st da> of September, 194fa m the contm- 

OF lUviiM’B , , , r 

gency contemplated by the said proviso to the person 

S-Chawira, becomes a sub-tenant by virtue of the proviso. 

The rigiit to eject such a sub-tenant was not intended 
to be given to any person other than the landholder or 
the Gaon Sabha. The right to file a suit for ejectment 
under s 209 of the Act was given to one of the three 
tenure-holders recognised by the Act, namely, bhumi- 
dhat, sirdar or asarm but the right to file a suit nrirler 
s. 2U2 was not given to even these tenure-holders. It 
was speafically reserved for the landholder This 
would be clear on a plain reading of the phraseology of 
the two sections A suit under s. 202 could, therefore 
be filed only by such person who was landholder ir- 
lespective of the nomenclature which may have been 
given to him under the Act The right to file a suit 
under this section was not only not given to the three 
tenure-houlders under the Act but also not to an adht- 
wist. It was for this reason that the land occupied by 
a sub-tenant referred to in the proviso to sub-s. (3) of 
s. 27 of the Act of 1947 was excluded from the first part 
of s. 20(6) (i) specifically and from its second part by 
using the word ‘thereof’. For otherwise the person on 
whom s. 20(b)(i) of the Act conferred adhivasi rights 
would have by virtue of his being entitled to regain 
possession under the said section become, as a necessary 
corollary, entitled to eject such a sub-tenant and that 
too forthwith irrespective of the fact whetlier the term 
for which the sub-tenant was holding the land had ex- 
pired or not or the other requirements of s. 202 had 
been fulfilled or not the restrictions placed by s 202 
^ing applicable only to a suit filed by the landholder 
under the said section and not to a proceeding init-jaW 
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by an adhivasi for recovery of possession It would 
also create an anomalous situation wherein the right BiuowAn 
to eject the sub-tenant would stand confirmed simulta- 
neouslv on two persons — on the adhivasi under s 20 rewi® 
and on the landholder under s 202 of the Act Here ^ 
this anomaly would be glaring as the respondents are ’ j 
admittedly not the landholder of the sub-tenant refer- 
red to in the proviso to sub-s (3) of s 27 of the Act of 
1 947 This corroborates the view that the word 'there- 
of in the second part of s 20(6Xi) refers to that very 
land which fells within the purview of its first part and 
no adhwast rights were intended to be granted either 
under the first part or under the second part of s 20(6) 
of the Act in respect of a land held by a sub-tenant re- 
ferred to in the proviso to sub-s (3) of s 27 of the Act 
of 1947. 

So far as the present case is concerned there is yet an- 
other ground on which the respondents cannot be 
held to have become ndhivasis under s 20(6)^i) of the 
Act As already pointed out, on an aoplication made 
bv them under s 27(l)(c) of the Act of 1947, an order 
was passed by the Collector on 28th March, 1951 for 
their reinstatement and the petitioner was declared to 
be a sub-tenant entitled to remain in possession for a 
period of three vears This period had not expired 
till the date immediately preceding the date of vesting 
and was in fact to expire on 28th March, 1954 As 
such the petitioner was entitled to remain in possession 
on the date immediately precedine the date of vesting 
and the respondents obviously could not be deemed to 
be the persons who were entitled to regain possession 
on the said date Whether they had a right to recrain 
possession at any subsequent stage or not would be im- 
material because of the specific words ‘who was on the 
date immediately preceding the date of vesting entitled 
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W7» to regain possession thereof' used in s 20(6)(i) of the 

Bhacwak Act. 

SOMMI 

We would, therefore, answer the question referred 
OF Revfmub b\ saving that the respondents did not become adhi- 
I'flo iindei s 2n(h)(i) of the U P. Zammdari Abolition 
and Land Reforms Act Let the papers be laid before 
an appropriate single Judge for disposal of the writ 
peution with this answer and opinion 

Question answered 


CIVIL MISCELLANEOUS (FULL BENCH) 


Defoie M) Justice K B Astharia, Mr Justice R B 
Misia and Mi Justice Gopi Nath 

GINDORI BIBI Petitioner^ 

1973 ^ 

Febrttar\% 26 

TAXING OFFICER and others Respondents 

Cioiirt Fe68 Act, 1870, s 5 — Junsdictton of Taxing Officer — 
Opinion a$ to importance of the question — Mandatory duty 
to refer to the Taxing Judge 

The Taxing Officer %vhile exercising his jurisdiction under 
5 5 of the Court Fees Act is under a mandatory duty to form 
an opinion as to the importance of the question when invited 
to do so within a reasonable time even after he had rendered 
his own decision on the merits of the question and then refer 
the same for final decision of the Taxing Judge, if the ques- 
tion IS found to be of general importance 

5 — Question of geneial importance is to be decided 

by the Taxing Officer — High Court can quash hts decision 
by a writ of certiorari 

It IS for the Taxing Officer to decide judicially whether the 
question is one of general impoitance and the High Court 
tan quash the decision bv a writ of certiorari in the exercise 
of Its jurisdiction under Art 22fi of the Constitution if it were 
found that the dut\ cast on him to form an opinion was not 
performed judicially* The expression '"When the question is 
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m his opinion o£ general importance" occurring m s 5 does 
not leaie any discretion with the Taxing Officer but imposes 
a dut) on him to examine in each case before him whether 
the question was of general importance, more so when invited 
to do so by the party affected 

Constitution of India, Ait 226 — Issue of mandamus to the 

Taxing Officer — Reference to the Taxing Judge, 

\ mandamus can be issued to the Taxing Officer under Art 
226 of the Constitution compelling him to examine the case 
and form a opinion as to the' importance of the question and 
then refer to the Taxing Judge in the event of his finding that 
the question was one of general importance even though Ae 
Taxing Officer himself had decided Ae question- on merits. 

Civil Miscellaneous Writ no 5354 of 1970. 


1973 

Gindori Bat 

Taxing 

Officsr 


Bashir Ahmad, for the Petitioner 


V, K Burman and S C , for the Opposite-parties 

K B Asthana, J • — Smt Gindori Bibi filed a Suit 
No 44 of 1951 before the District Judge of Mathura 
against the Treasurer of Charitable Endowments for 
U P and others for a declaration that the plaintiff be- 
ing the legal heiress of the property left by her husband 
Sri Beniram Kapoor and the same not being subject 
to any legal trust for charitable purposes, decree be 
passed divesting the Treasurer of Charitable Endow- 
ments of U F and the defendants nos 2 to 7 of the 
property given in Sch A of the plaint and from man- 
agement and administration of the same A decree for 
rendition of accounts was also claimed In the plaint 
it was averred that the death of Sri Beniram Kapoor 
occuied on 15th September, 1943 at Mathura and the 
plaintiff as his widow and legal heiress succeeded to 
the property left bv him and obtained possession of the 
same. Then a reference was made to a Will having 
been executed by Sri Beniram Kapoor on 27th March, 
1931 entrusting the management of his estate to the 
Collector of Mathura and for payment of cash to his 
daughter and maintenance of the plaintiff It was 
averred that the Will was not validly executed and any 
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trust created therein was ille^l and invalid. The re- 
Gimoohi b/bi ]jpf For declaration was valued at Rs 70.000 but a court- 
Twivt fee of Rs 18-12 was paid The relief for accountinsr 
\ allied at Rs 200 and court-fee of Rs 19-6 was paid 
A«thii»a. /, Inspector of Stamp reported that in his opinion 
fl/f xnlnrt^m court-fee was payable under s 7f{v-A) of the 
ronrt Fees Act The learned Civil Judore. tryinsf the 
suit held that proper court-fee was paid and rejected 
the report The Chief Inspector of Stamps then came 
up to the His^h Court in revision under s 6-B of the 
Court Fees ^ct, but the revision was dismissed as the 
plaint had been amended in the court below There- 
after the suit proceeded and was dismissed Smt 
Cindori Bihi bein^ unsuccessful filed a first appeal in 
the Hio-h Court on a court-fee of Rs 222 50 The 
Stamn Reporter of the HiB:h Court made a report on 
1st Juh, 1966 pointinsr out a deficiencv of Rs 15,315. 
The learned counsel for the plain tiff-apnellant object- 
ed and his objection was considered by the Taxing 
Officer, ivho bv his order dated 11th Auejust. 1970 re- 
acted the objection and upheld the report of the Stamp 
Reporter It appears that the relief claimed in the 
merrorandum of appeal was then allowed to be amend- 
ed A fresh report ins made bv the Stamp Reporter 
to the effect th'^t besides the declaraton'- court-fee of 
Rs2nn upfler 4rt 17fiii^ of Sch II of the Court Fees 
Act the plaintiff-appellant was further liable to pay 
ad valorem court-<^ee of Rs 7,735 under s 7fiv-A,^ on the 
marltet value of the pronertv in suit as the relief claim- 
ed invoHed the cancellation and adhid»insr void of a 
Will A deficiencv of Rs 7 735 was reported Against 
the report the learned counsel for the appellant filed 
an obiection claiming that the memorandum of appeal 
was sufficiently stamped The Taxing Officer heard 
the learned counsel for the appellant and by his order 
dated ISth August, 1970 rejected the objection and 
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called upon the plaintiff-appellant to make good the 
deficiency of Rs.7,735 in the court-fee on the memoran- 
dum of appeal. On 26th August, 1970 the learned 
counsel for the appellant filed an application before the 
Taxing Officer praying that the Taxing Officer be 
pleased to refer the case for final decision to the Chief 
Justice or any Hon’ble Judge to be appointed by the 
Chief Justice under s 5 of the Court Fees Act. The 
Taxing Officer on the same date passed the following 
order : 

“The Taxing Officer has already given his deci- 
sion and no question of any reference of the matter 
to the Court by Taxmg Officer arises The coun- 
sel presenting this application insists that it must 
be accepted by the Taxing Officer. Hence the 
application is taken from and the above order 
passed It is again made clear that the Taxing 
Officer has no reasons to make any leference to 
the Court as prayed The application is, there- 
fore, filed” 

Smt Gindori Bibi then filed a petition under Arts 
226 and 227 of the Constitution of India for the quash- 
ing of orders passed by the Stamp Reporter and the 
Taxmg Officer in respect of the court-fee payable on 
the memorandum of first appeal filed m the High 
Court by her. A mandamus was also sought for direct- 
ing the Taxmg Officer to refer the question of defici- 
ency in court-fee to the Court under s. 5 of the Court 
Fees Act. 

The petition was heard by our brother K N Singh. 
On behalf of the petitioner reliance was placed on a 
Division Bench deasion of this Court in Maharaja Sir 
Fateshwari Prasad Singh v. Taxing Officer (1), in sup- 
port of the contention that the High Court had power 

(1) Ch« Mbc. Wnt Petx&on No 883 of 1961 deaded on 9-8-'64 
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to ibsue a wilt of tnandamtis to the Taxing Officer 
OtNuowBiEi duecimg him to refer the question of deficiency to the 
Taxing Court Under & 5 of the Court Fees Art Brother K N. 
Singh doubted the correctness of the aforesaid Division 
Asttou J Bench decision and b) his order dated 19th April, 1972 
refen ed the following three questions for the consider- 
ation of a laiger Bench* 

1 Whethei the Taxing Officer while exercis- 
ing his juiisdiction undei s a of the Court Fees 
Vet is under a mandatory dut> to refei the ques- 
tion regarding paunent of court-fee to the Chief 
Justice 01 the Taxing Judge ? 

2 Whether the question that the point involv- 
ed was of general importance is to be decided by 
the Taxing Officer himself or by this Court in 
exercise of jurisdiction under Art 226 of the 
Constitution ? 

3 Whethei am mandamus can be issued to 
the Taxing Oihcei under Art 226 of the Constitu- 
tion corapr’Img him to refer the question regard- 
ing payment of couit-fees under s 5 of the Court 
Fees Vet to the Chief Justice or the Taxing Judge 
e\en though the Taxing Officer himself has decid- 
ed the question on merits ? 

When the matter came up before a Division Bench 
of this Court, after hearing the learned counsel for the 
parties, it felt that the matter should more appropria- 
tely engage the attention of a Full Bench This is 
how the reference has cone before this Bench 

The answer to the questions referred will turn on 
the interpretation of the language of s. 5 of the Court 
Fees Act That section runs as follows: 

“5. When any difference arises between the 
Officer wliose duty it is to see that any fee is paid 
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under this Chapter and any suitor or attorney, as 
to the necessity o£ pacing a £ee or die amount GinbowBibi 
dreieof, the question shall, wrhen the differences taxing 
arii>es in any of the said High Court, be referred 
to the Taxing Officer, whose decision thereon shall j 

be final, except when the question is, in his opi- 
nion, one of general importance, in which case he 
shall refer it to the final decision oi the Chief 
Justice of such High Court or of such Judge of 
the High Court as the Chief Justice shall appoint 
eithei generally or specially in this behalf 


When any such difference arises in any of the 
said Courts of Small Causes, the question shall be 
lefeired to the Clerk of die Court, whose decision 
thereon shall be final, except when the question 
is, in his opinion, one of general importance, in 
which case he shall refer it to the final decision of 
the fiist Judge of such Court 

The Chief Justice shall declare i\ho shall be 
Taxing Officer within the meaning of the first 
paragraph of this section.” 

As the marginal note to the section shows, it prescrib- 
es the procedure in case of difference as to necessity or 
amount of fee The Stamp Reporter of the High 
Court IS the Officer under s 5 whose duty is to see the 
necessity of paying a fee or the amount thereof on any 
document received or furnished in the High Court, 
inter aha, in its appellate jurisdiction When any 
difference arises between the Stamp Reporter and the 
appellant’s learned counsel in regard to the amount of 
fee payable on the memorandum of appeal the ques- 
tion shall be referred to the Taxing Officer The 
Joint Registrar of the High Court is the Taxing Officer 
under s. 5. Finality attaches to the decision of the Tax- 
ing Officer in the sense that no appeal or revision lies 
8 H. C. (I, L RM97a--3 
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^^’3 tlierefroin, but wheie the Taxing Officer is of the opi- 
GiNiwRiBiBt nion tliat the question is one of general importance he 
tamnc icfei tile question to the final decision of the 

Chief Justice of the High Court or of such Judge of 
K tlie High Court as the Chief Justice appoints either 
Asthana, j. j^peQajiy jn this behalf referred to here- 

after for cousenience as the “Taxing Judge’. 

Accciding to s 5 on a ditterence arising between the 
Stamp Reporter and the appellant’s counsel as to the 
amount of court-fee payable on the memorandum of 
appeal the question shall be referred to the Taxing 
Officer who will decide the question and finality will 
attach to his decision. Neither the appellant nor the 
State have any right to question the decision of the 
Taxing Officer before the Court by way of appeal or 
revision. It is the Taxing Officer himself who can 
destroy the finality of his decision if he forms an opi- 
nion that the said question w'as of general importance 
in which case he shall refer the question for the final 
decision of the Taxing Judge 

In the case of Mnharaja S17 Pateshwan Stngh v. Tax- 
ing Officer (1), the Division Bench took the view that 
once it weie found that the question of necessity of fee 
or deficiency in the amount thereof was of general im- 
portance the Taxing Officer was bound to refer it for 
the final decision of the Taxing Judge Since it was 
conceded in the said case that the question was of gene- 
ral importance the Division Bench accepted the writ 
petition, quashed the order of the Taxing Officer and 
directed him to make a reference to the Taxing Judge. 
The Division Bench was not invited to consider Ae 
question as to whether the Taxing Officer could be 
compelled by a writ of mandamus to form an opinion 
as to the importance of the question and if so at what 

(1) Ci\il Misc Writ Petition No ^552 of 1961 decided on 9 3-’64. 
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stage of the proceedings Also before the Division 
Bench no point was raised whether the Court could 
form an opinion as to the nature and importance oi 
the question in the exercise of its jurisdiction under 
Art 226 of the Constitution. 

Brother K N Singh in his referring order first con- 
sidered the merits of the question and found that the 
Taxing Officer had not committed any such error as to 
be amenable to a writ of ceitiorari Then he consi- 
dered the argument raised on behalf of the petitioner 
that the Taxing Officer failed to exercise the jurisdic- 
tion vested in him m refusing to refer the question in 
respect of the appellant's liability to pay court-fees on 
ad valorem basis It appears that the argument pre- 
sented before the learned Judge by the learned coun- 
sel proceeded on the assumption that the question rais- 
ed was one of general importance and the Taxing Offi- 
cer was under a legal duty to refer the matter to the 
Taxing Judge The learned Judge construed the 
language of s 5 as vesting a discretion in the Taxing 
Officer to refer or not to refer the question for final 
decision of the Taxing Judge and opined that since it 
was a matter of discretion, no mandamus could be 
issued directing the Taxing Officer to refer the ques- 
tion The learned Judge also doubted the jurisdic- 
tion of this Court to consider whether the question rvas 
one of general importance. 

Thus the crucial question that requires considera- 
tion is whether a reference to the Taxing Judge by the 
Taxing Officer is only a matter of discretion on latter’s 
part or is he under a duty to make a reference after 
forming an opinion as to the importance of the ques- 
tion of court-fee payable, more so when invited to do 
so On this part of the case it was suggested by the 
learned counsel for the petitioner that the Division 
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1973 Bench m Mahaiaja Sn Pa'cshtoaii Singh v. Taxing 
Ofjire} (1) lightly held that s 5 imposed a duty on the 
Tamnc Taxing Officer to make a leference to the Taxing 
Judge once it were found that the question was of 
Asthaiu'j imrortancf The l^ained counsel, however, 

ultimately conceded that on the bnguage of s 5 it is 
the Ta' in" Officer who has to form an opinion whether 
the question was one o' general importance He, how- 
ever, submitted that once it was established before the 
Taxing Officer that the question was one of general 
importance, the matter will fall out of his jurisdiction 
and It X* ill be the Taxing Judge xvho at once xvill have 
the jurisdiction to decide the oue^tion, the reference 
will then be mandatory under the •scheme of the sec- 
tion as once the ouestion is one of General importance 
the final decision will be that of the Taxing Judge It 
was pointed out that bv refusing to consider xvhether 
the ouestion svas one of general imnortance, the Tax- 
ing Officer can always seize jurisdiction and render his 
own decision final, a situation which could not be 
countenanced on the language of the section for its 
obiect would be frustrated if a discretion xvere held 
to be vesting in the Taxing Officer, to form or not to 
form an opinion as to the impomnce of the Question 
of court-fee and the suitor xvould be depiived of the 
benefit of the final derision of the Taxing Judge even 
though the question be one of general importance 

The learned Standing Coim«el appearing for the res- 
pondents contended that primarily under the section 
the Taxing Officer has the jurisdiction to record a 
decision on the question referred to him by the Stamp 
Reporter and once he takes a decision thereon he would 
be functus officio and then no question would arise of 
forming of an opinion by him whether the question 

aj Cml Mbc Writ Petition No GSS of M6l decided on 9-8-’64. 
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was of general importance The Taxing Officer can- 
not, therefore, be invited after he had rendered his 
final decision to refer the question for the final deci- 
sion of the Taxing Judge as it is at his discretion to 
form an opinion which discretion must be exercised 
bs him before rendering his own decision on the me- 
iits of the question of court-fee This argument of 
the learned Standing Counsel involves a construction 
on t!ie language of the section that the Taxing Officer 
IS not required or is undei no duty to record his own 
decision where the question is one of general import- 
ance as the case will then fall out of his jurisdiction 
It wa, suggested by the learned Standing Counsel that 
the appellant on whose memorandum of appeal the 
deficiency was reported ought to have invited the Tax- 
ing O'ficer to form an opinion as to the importance of 
the question before the Taxing Officer rendered his 
decision on merits and the petitioner having omitted 
to do so, the Taxing Officer rightly rejected his appli- 
cation for making a reference and this Court in the 
exercise of its jurisdiction under Art 226 of the Con- 
stitution cannot compel the Taxing Officer to make a 
reference to the Taxing Judge, howsoever it may ap- 
pear to this Court that the question as to deficiency in 
court-fee which arose was one of general importance 

On a close examination of the arguments advanced 
by the learned counsel for the parties there appears to 
be a parallelism to certain extent in their approach in 
regal d to the respective power and jurisdiction of the 
Taxing Officer and the Taxing Judge conferred by s 
5 It IS implicit in the approach of both the learned 
counsel that there is a division of power, all ordinary 
questions referred by the Stamp Reporter in respect of 
the court-fee fall within the jurisdiction of the Taxing 
Officer for decision while all questions which are of 
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general importance are to be decided by the Taxing 
GiNDom Biw Judge, that is to say under the scheme of the section 
Taxivg the Taxing Officer is precluded from rendering a deci- 
Sion on the question which is of general importance 
*«fN ni!t j approach which is difficult to be accepted. 

There is no doubt that the language of s 5 as also of 
many other sections of the Couit Fees Act is compli- 
cated and defective It has been observed by learned 
Judges in many cases decided by various High Courts 
that the Court Fees Act is notorious for its bad draft- 
ing However, that is hardly a matter for consolation 
Howsoever invohed and defective the drafting ofapro- 
\ ision of the statute be it is the duty of the court to in- 
terpret and construe it. 

It appears to us that there is no division of functions 
Or jurisdiction under the provisions of this section in 
the sense as canvassed by the learned counsel A direct 
reference bv the Stamp Reporter for rendering of a 
final decision by the Taxing Judge is not envisaged 
Every reference at first has to be made to the Taxing 
Officer by the Stamp Reporter The Stamp Reporter 
is not required to classify the question as a preliminary 
step in the category either of ordinary importance or of 
general importance Once a question is referred to 
the Taxing Officer on a difference arising between the 
Stamp Reporter and the suitor, it is the duty of the 
former to render a decision thereon irrespective of the 
fact "whether the question was of ordinary importance 
or of general importance The Taxing Officer is under 
a duty to render his decision on merits Having done 
that the Taxing Officer has to consider whether the 
question is one of general importance and once he is 
of the opinion that the question is one of general im- 
portance, then the decision rendered by him on merits 
will not be final and he will be under a duty to refer 
the question for the final decision of the Taxing 
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Judge Thus the procedural scheme under the section 
IS that the Taxing Judge will get the juiisdiction to 
render a final decision on the question of the court-fee 
only when the Taxing Officer refers the question 
The stage for leference by the Taxing Officer to the 
Taxing Judge would only arrive after the rendeiing 
of the decision on merits by him on the question refer- 
red by the Stamp Reporter We do not find any subs- 
tance in the contention that a reference by the Taxing 
Officer to the Taxing Judge on a question of general 
importance has to be made without first rendering on 
merits his own decision thereon. There is no dicho- 
tomy of functions or jurisdiction under the scheme of 
this section Every reference on a question of differ- 
ence has first to be considered and decided by the 
I’axing Officer whose decision ordinarily would be 
final but the decision of the Taxing Officer would not 
be final if it is found by him that the question was 
one of general importance then the procedure pres- 
cribed casts a duty on the Taxing Officer to refer the 
question for final decision of the Taxing Judge 

Having cleared as best we could the meaning which 
could intelligently be given to the involved language 
now we proceed to consider whether the words “except 
when the question is, in his opinion, one of general 
importance in which case he shall refer it to the final 
decision of the Chief Justice. . occurring 

in s. 5. leave it to the sweet will of the Taxing Officer 
not to form an opinion as to the importance of the 
question. If that were so then simply by declining 
to form an opinion the Taxing Officer can always give 
fanality to his own decision and deprh^e the aggrieved 
party from getting the benefit of the opinion of the 
Taxing Judge though the question be one of general 
importance. We ought not countenance a construc- 
tion of the section as to vest a discretion in the Taxing 
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Can the expression "when the question is, in his 
oumion, one of genera! impuitance" be construed as 

Asthana. J. , „ 

iniposing a duty on the Taxing Omcer to examine the 
nature of the question in every case and form an opi- 
nion as to its imjxirtance as on that will depend the 
exercise of poiver by the Taxing Judge for the benefiti 
of the suitor or the Government as the case be ? It 
appears to us bejond doubt and it has been disputed 
that once the Taxing Officer formed an opinion that 
the question Tvas one of geneial importance then he is 
bound to lefer the question for the fina' decision of the 
T axing Judge No discretion is left in that event with 
the Taxing Officer He is under a duty to make a 
reference of the question to the Taxing Judge where 
he IS of the opinion that the question is one of general 
importance The object of the section calling for the 
final decision of the Taxing Judge on a question of 
general importance would be frustrated if it were held 


that it was at the discretion of the Taxing Officer to 
form an opinion or not to form an opinion There is 
nothing in the scheme of this section preventing a suitor 
to invite by application the Taxing Officer to form an 
opinion as to the importance of the question A suitor or 
the State as the case be will be under no necessity to in- 
vite the opinion of the Taxing Officer on the importance 
of the question for obtaining the final decision of the 
Taxing' Judge until and unless the Taxing Officer 
rendered on merits his decision on the question adverse 
either to the suitor or the State 


^ The Faxmg Officer has to perform a judicial func- 
tion under s. 5 In forming an opinion as to the im- 
portanre of the question he is under a duty to act 
judicially and not arbitrarily. We think any opinion 
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rendered by him on the importance of the question 
mi^ be amenable to a writ ol certiorari if in forming 
his opinion the Taxing Officer proceeded arbitrarily 
and dguinst established judicial principles It is not 
open to the Taxing Officer to decline at his sweet will 
fciming of an opinion on the importance of the ques- 
tion In the case of Comimssionei of Income-tax v 
Mi'.niUon and Co (1), the Supreme Court had occasion 
to construe the expression “in the opinion of the In- 
come-tax Officer” occuriing in the proviso to s 13 of 
the Income Tax Act, 1922 and held that those words 
did not confer a mere discretionary power and in the 
context It imposed a statutorv' duty on the Income-tax 
Officer to examine in eveiy case the method of account- 
ing employed by the assessee and to see whether or not 
It has been legularly employed and to determine whe- 
ther income, profits and gains of the assessee could 
properly be deduced therefiom We think in the con- 
text in which the expression “when the question is in 
his opinion, one of general importance” occurring in 
s 5 does not leave any discretion with the Taxing Offi- 
cer but impose a duty upon him to examine in each 
case before him whether the question was of genreal 
importance, more so when invited to do so by the party 
affected The learned Standing Counsel in support of 
his contention that the Taxing Officer is under no duty 
to make a reference to the Taxing Judge on an appli- 
cation made to him after he had rendered his decision 
on the question referred relied upon the case of Ajaz- 
uddin V Taxing Officer (2) It appears that in that 
case the Taxing Officer was invited by an application 
to make a reference after three months of the render- 
ing of the decision by him on the question. In that 
connection Dwivedi, J who decided the case observed 
"In para 5 of the petition it is admitted that 
the petitioner came to know of the impugned order 

(1) A 1 R 1958 S C 207 (2) A I R. 1966 All. 227 
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in the middle o£ May 1963 Nevertheless no ear- 
lier steps weie taken by him to seek proper remedy 
against the order Thiee months thereafter on 
16th August, 1963 foi the first time he made an 
application to the Taxing Officer to refer the ques- 
tion of the court-fees to the Taxing Judge Thus 
the request was obviously belated and futile Aftei 
the Taxing Officei had decided the issue of couit- 
fee he could not refer the matter to the Taxing 
Judge" 

We do not think that the above quoted observations 
of Dwivedi, J lay down the law that the Taxing Offi- 
cer had absolute discretion m the matter and could not 
be compelled to refer the question of court-fee to the 
Taxing Judge On the other hand in the observations 
quoted there is an implied hint that had the petitioner 
taken early steps the matter would have been different 
The petitioner in fact was penalised by the learned 
Judge as the request for reference was obvi- 
ously belated Be that as it may, if the latter obser- 
vation of Dwivedi, J to the effect that after the Taxing 
Officer had decided die issue of court-fee he could not 
refer the matter to the Taxing Judge be taken to be 
as laying down a rule of law, we do not find ourselves 
in agreement with it 

It has not been disputed by the learned Standing 
Counsel that a direction in the nature of mandamus 
can always be issued by the High Court in the exercise 
of its jurisdiction under Art 226 of the Constitution 
calling upon a Tribunal or an Authority under a duty 
to act judicially to perform its judicial function in the 
manner prescribed by law Since we have held above 
that under the scheme of s 5 the Taxing Officer is 
under a duty to form an opinion as to the importance 
of the question of the court-fee payable a direction can 
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be issued by die Court calling upon the Taxing OfE- 
cer to form an opinion judicially on the importance of g»®oribibi 
the question referred to him by the Stamp Reporter Taxing 
and if he finds that the question is of general import- 
ance then his decision on the merits of the question 
will not be final and he must refer it for the final deci- 
sion of the Taxing Judge 

We are not impressed tvith the submission of the 
learned Standing Counsel that the Taxing Officer in 
his order dated 26th.August, 1970 had applied his mind 
to the importance of the question and he did not find 
the question as one of the general importance that 
being implicit in his observation “the Taxing Officer 
had no reason to make any reference to the Court as 
prayed” We think the order of the Taxing Officer 
dated 26th August 1970 is primarily based on the cir- 
cumstance that the Taxing Officer had already on 
merits rendered his decision, therefore, no question of 
any reference arose 

As a result of the discussion above, our answer to 
the first question referred is that the Taxing Officer 
while exercising his ]urisdiction under s 5 of the Court 
Fees Act was under a mandatory duty to form an opi- 
nion as to the importance of the question when invited 
to do so within a reasonable time even after he had 
rendered his own decision on the merits of the ques- 
tion and then refer the same for final decision of the 
Taxing Judge, if the question is found to be one of 
general importance. 

Our answer to the second is that it is for the Taxing 
Officer to decide judicially whether the question was one 
of general importance' and this Court can quash the 
decision by a writ of certiorari in the exercise of its 
]urisdiction under Art 226 of the Constitution if it 
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were found that the duty cast on him to form an opi- 
GiNDORiBai nion was not performed judicially. 

Tt*AXINC 

OmcoL Our answer to the third question referred is that a 
mandamus can be issued to the Taxing Officer under 
Art. 226 of the Constitution competing him to examine 
the case and foim an opinion as to the imjiortance of 
the question and then refei it to the Taxing Judge in 
the event of his finding that the qiiestion was one of 
general importance even though the Taxing Officer 
himself had decided the question op merits 
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APPELLATE CIVIL 


Before Mr. Justice M N Shukla and Mr Justice 
K. N Seth 


JYOTI PRASAD GUPTA and others 
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Tuansfer of Property Act, 1882, ss 54 and 58(c)— Mortirase 
with conditional sale and sale with a condition of leiiur- 
chase— termination of real character of transaction— 
Prior relationship of debtor and creditor not crucial 

The guiding principles in determining the real character of 
a transaction appear to be that if the words are plain and un- 
ambiguous they must be given their true real effect m the 
apt of_ the attending circumstances but the phraseoloo'y em- 
poyed IS not always decisue In a moitgage with condi- 
t^al sale a relationship of debtor and creditor is created nn dpr 
Hic transaction and for the debt a charge is created on the 
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property conveyed but in a sale with an agreement to recon- 
vey neither a relationship of debtoi and creditor is created 
nor is price charged upon the property convened The real 
distinction between the two transactions is the relationship 
of debtor and creditor the transfer being a security for the 
debt The existence of a prior relationship of debtor and 
creditor is not crucial unless it is continued bv the transac- 
tion under consideration 

ss 54 ond 58 — Reconveyance .of propeity with a sti- 

pidatcd peitod — Indicative of mortgage 

If the condition as to reconveyance impo«es an obligation 
on the transferor to get the property leconveyed vnthin sti- 
pulated period, It IS indicative of a moitgage but that would 
not be the case where no such obligation is cast 

First Appeal No 184 of 1970 from the judgment and 
order of D K Agarwal, 1st Additional Civil Judge, 
Meerut, dated 13th August, 1970 in Civil Suit No 161 
of 1968 

G D SYivastava, for the Appellant 

Ashoka Gupta, B. Gupta and K C Agaixoal, for the 
Respondent 

K N Seth, J — ^This appeal arises out of a suit 
brought by the plaintifft-appellants for redemption of 
a mortgage on the allegation that the plaintiffs were 
the heirs and successors-in-interest of Mannu Lai and 
Girdhari Lai who had executed a mortgage deed with 
conditional sale on 8th May, 1929 in favour of the 
defendant who was a minor at that time It was alleg- 
ed that the deed in question and the circumstances at- 
tending the execution of the deed clearly indicated that 
a mortgage with conditional sale was intended and was 
in fact executed The plaintiffs asserted that the value 
of the property was not less than Rs 88,000 at the time 
of the mortgage, that there existed a relationship of 
debtor .md creditor between the parties; that the prede- 
cessors-m-interest of the plaintiffs never intended to 
make an out and out sale, and that the language of the 
deed made it clear that it was a mortgage deed. 
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The defendant denied the plaint ane'^jitions and 
J'owj>R.«AD assei ted that the deed in question was not a mortgage 
V deed with conditional sale but was an out and out sale 
Him U h ^ condition of repurchase It was pleaded that 
the disputed property had been mortgaged with the 
defendant on 26th Apiil, 1924 for a consideration of 
Rs 20,000, that the moitgagors were unable to pay the 
amount of piincipal or the interest and they decided 
to sell the property in favour of the minor defendant 
for a consideration of Rs 29,000, that the vendee, as a 
concession, granted a right to the vendors to repurchase 
the property within a period of ten years for the same 
conMderation, that the time was the essence of the con- 
nact and as the vendors had failed to exercise the option 
within the stipulated penod of ten years, the plaintiffs 
were not entitled to reconv^eyance of the property 
now after a lapse of 40 years It was also pleaded that 
Smt Chaula Devi, the certificated guardian of the 
minor defendant, had no right to transfer or bind the 
estate of the minor without the leave of the court and 
the agreement to reconvey the property was unenforce- 
able in law. The assertion of the plaintiffs that the 
value of the property in 1929 was Rs 88,000 was denied 
and it was asserted that it was even less than Rs 29,000 
but as there was no other means for the recovery of 
the debt, he consented to get a sale deed in his favour 
The defendant claimed to have been dealing with the 
property as an owner for the last 40 years and invested 
a sum of Rs 20,000 towards its improvement Accord- 
ing to the defendant one Nain Singh w'as a tenant in 
the property in suit and after his eiectment as a result 
of protracted litigation the plaintiffs, in collusion with 
Nam Singh, have filed the present suit to harass the 
defendant and the suit was liable to be dismissed 

On a consideration of the terms of the document in 
question and the surrounding circumstances the trial 
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Court arrived at the conclusion that the deed in ques- 
tion was an out and out sale and not a mortgage with J'ouprisab 
conditional sale The learned Judge held that the 
time was the essence of the contract and the plaintiffs 
and no right to repurchase but as the plaintiffs did not k n 
claim the right of repurchase the issue really did not 
arise Similarly the question whether Smt Chaula 
Devi was competent to enter into a contract of recon- 
veyance did not arise for decision It was also held that 
as it was a case of sale, the defendant was within his 
rights to make improvements and the improvements 
belong to him The suit was accordingly dismissed 
giving rise to the present appeal 

It IS not always easy to determine whether a parti- 
cular transaction is a mortgage by conditional sale or a 
sale outright with a decision of repui chase The langu- 
age almost invariably employed is one of outright sale 
but the terms incorporated in the deed and the attend- 
ing circumstances reveal the real intention of the con- 
tracting parties The vexed nature of the question has 
resulted in numerous decisions by the courts and cer- 
tain broad principles have been formulated but ulti- 
mately each case has to be decided on its own fects and 
circumstances as two documents are seldom found to be 
couched m identical language and the circumstances 
attending the execution of different documents can 
rarely be comparable 

S 58(c) of the Transfer of Property Act defines ‘mort- 
gage by conditional sale’ as follows. 

"Where die mortgagor ostensibly sells the mort- 
gaged property — 

on condition that on default of payment of 
the mortgage money on a certain date the sale 
shall become absolute, or 
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on condition that on such payment being 
made the sale shall become void, or 

on condition that on such payment being 
made the buyer shall tiansfer the property to 
the seller, 

the transaction is called a moitgage by con- 
ditional sale and the mortgagee a mortgaget 
by conditional sale , 

Pro\ided that no such transaction shall be 
deemed to be a mortgage unless the condition 
IS embodied in the document which effects oi 
pui ports to effect the sale ” 

The proviso added by Act XX of 1929 came into force 
with effect from 1st April, 1930 (after tlie execution of 
the deed in question) It does not, however, follow 
that if the condition is incorporated in the deed effect- 
ing Cl puiportmg to effect a sale, a mortgage with con- 
ditional sale must necessarily have been intended 
Lord Granworth in Aldenon v White (1) enunciated 
the principle thus’ 

“The rule of law on this subject is -one dictated 
by commonsen^e, that ‘prima facie' an absolute con- 
veyance, containing nothing to show .that the rela- 
tion of debtor and creditor is to exist between the 
parties, does not cease to be an absolute convey- 
ance and become a mortgage merely because the 
vendor stipulates that he shall have a right to re- 
purchase . , In every such case the 

question is, what, upon a fair construction, is the 
meaning of the instruments?” 

The principle was elaborated by Shah, J in Bhaskar 
Waman Joshi v SJirinaiayan Rambilas Agarwal (2) in 
these words: 

The question whether by the incorporation of 
such a condition a transaction ostensibly of sale 

(1) (1838) 44 E R 924, (2) A I R I960 S C 301 
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may be regarded as a mortgage is one oi intention iws 
of the parties to be gadieied fiom the language of 
die deed inteipieted in the light of the suuound- 
mg circumstances The cncuinstance that the con- h«a lai, 
dition IS incorporated in the s.ile deed must un- i N 
doubtedly be taken into account, but the value 
to be attached thereto must \aiy with the degiee 
of formality attending ujxm the tiansaction The 
definition of a mortgage by conditional sale postu- 
lates tlie cieation by the nansfer of a i elation of 
mortgagoi and tiie mortgagee, the price being 
charged on the propel ty conveyed. In a sale 
coupled witli an agieement to reconvey^ there is no 
1 elation ot debtoi and ci editor nor is the price 
charged upon the jnoper^ conveyed, but the sale 
IS subject to an obligation to retransfer the pro- 
perty within the peiiod specified What distin- 
guishes the two tiansactions is the relationship of 
debtoi and creditor and the transfer being a secu- 
rity for the debt The form in which the deed is 
clothed is not decisive The definition of a mort- 
gage by conditional sale itself contemplates an 
ostensible sale of the property As pointed out by 
the Judicial Committee of the Privy Council in 
Nainsingerp Gyanagerp v P Parthsaradhi (1), 
the circumstance that the transaction as phrased in 
the doaiment is ostensibly a sale with a right of 
lepui chase in the vendor, the appearance being 
laboriously maintained by the words of conveyance 
needlessly iterating the description of an absolute 
interest or the right of repurchase bearing the 
appearance of a right m relation to the exercise of 
which time was of the essence is not decisive The 
question in each case is one of determination of 
the real charactei of the transaction to be ascertain- 
■»' ‘ 51 Tnd App 306 . AIR 1934? C 336 
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ed from liie piovisious of the deed viewed in the 
light of buirounduig cucumstances. If the woidis 
die plain and unambiguous they must in the light 
of the evidence of suiiounding cucumstances be 
given then tiue legtil ellect If there is ambiguity 
in the language employed, the intention may be 
asiei lamed horn the contents of the deed with 
such exiinisic evidence as may by lav be permit- 
ted to be adduced to show in what manner the 


language of the deed was lelated to existing facts ” 
The same pimciple was leitetated in P Z, Bapuswami 
v N Pallay Goundet (1) 


The guiding principles in deteimining the real 
character of a tiansaction appear to be that if the w^oids 
aie plain and unambiguous they must be given then 
tiue legal effect in the light of the attending ciicum- 
stances but the phraseology employed is not always 
decisive In a mortgage with conditional sale a rela- 
tionship of debtor and ci editor is created under tlie 
transaction and for the debt a charge is created on the 
property conveyed but in a sale with an agreement to 
leconvey neither a relationship of debtor and creditor 
IS created nor is price charged upon the property con- 
veyed The real distinction between the two transac- 
tions is the relationship of debtor and creditor, the trans- 
fer being a secunt\ for the debt The existence of a 
prior relationship of debtor and creditor is not crucial 
unless it is continued by the transaction under consi- 
deration. 


The document (Ex A-2) involved in the pre- 
sent appeal indicates that the executants were 
owner ^ in possession of the property in ques- 
tion since its puichase in 1917. They were in- 
debted to the tune of Rs 20,000 to the transferee and 
had mortgaged it in his favour under a registered deed 

(1) A I R 1966 S C 902 
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dated 11th April, 1924 The debtors had tailed to pay 
even the interest on the amount boi rowed and then 
indebtedness had swelled to about Rs 29,000 which they 
were unable to discharge in spite of pressing demand 
from the oreditor The debtors expressed a desire 
that the creditor should get a sale deed executed m res 
pect of the property on the condition that if the exe- 
cutants, within a period of ten years, pay the amount 
of Rs 29,000. which was to be the consideration for 
sale, they would get back the property, and this offer 
was accepted by the a editor It was in these arcum- 

stances that the transaction m dispute was entered into 
between the parties The exeaxtants transferred all 
their rights and interests for a consideration of 
Rs.29,0U0, which was set off in full payment of the 
amount due under the mortgage deed dated 11th April, 
1924, and put the vendee in possession One of the 
terms incorporated in the deed was that die vendors 
could pay the amount of Rs 29,000 within a period of 
ten yeais by mortgaging or selling the property to some 
one else Anodier significant term was that within the 
period of ten years the vendee could make further cons- 
tructions or additions in the property after giving a 
registered notice to the vendors and obtaining their 
permission If fresh constructions or additions were 
made, with the permission of the vendors as stipula- 
ted, the vendors, at the time of reconveyance 
would be liable to compensate the vendee for the in- 
vestments made by him A warranty clause was also 
incorporated in the deed safeguarding the title and pos 
session of the vendee m all circumstances 

The language employed in the deed is unmistake- 
ably common to a deed of sale Infact, one has to search 
in vain for any word that may be found m a deed of mort- 
gage However, as the language employed is not deci- 
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UT# si\e to deterniine the leal charactei of the document, 
JvoMjiuaio the circumstancci attending the execution of the docu- 
ment and the teims incoipoiated therein may be ana- 
lysed It IS appaient ihat the executants were indebted 
^ N. to the transfciee and relationship of debtors and 
creditor CMStcd ivlien the document in question was 
executed. Undci the moitgage deed of 11th Apnl, 
1924 the propel tv in dispute stood charged for the pay- 
inenr of the debt The existence of a prior relation- 
ship of debtois and cieditoi is a circumstance to be 
taken note of l>ut it is not crucial The requirement 
of law is that the leiationship of debtor and creditor 
should be created or continued under the document 
Itself In the ilocuinent under consideration there was 
absalutely no indication that anv relationship of debtor 
and creditoi w'as either created or continued between 
the parties or a charge was aeated on the property foi 
the pas ment of anv debt There was no stipulation 
for any accounting In a moitgage deed one would 
normally expect to find such a term at the time of re- 
conveyance of the piopertv’ The document is also 
silent about payment of any interest over the considera- 
tion monev Under the piioi mortgage the creditor 
was entitled to an interest of eleven annas per cent pei 
mensem The absence of any stipulation about inter- 
est IS indicative of a sale rather than a mortgage It 
was contended by the appellants that as the transferee 
was to be put in actual possession of the property, it 
was not considered necessaiy to incorporate any term 
with regard to payment of interest as the loss of inter- 
est would have been compensated by being in enjoy- 
ment of the pioperty It mav be noted that after the 
execution of the deed in question, the transferors exe- 
cuted m a rent note in favoui of the transferee and 
agreed to pav a rent of Rs 125 per month The rent 
note was only foi a peuod of ten months and the trans- 
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ieiors actually vacated the premises after that period 1 W 8 
Thereaftei one Lala Ram Swarup came into possession jvon Prasab 
of the premises in question as a tenant on a rent of 
Rs 60 per month Three years later Nam Singh occu- ^ 
pied the premises as a tenant and executed a rent note K N. 
on the same terms It is thus obvious that except for 
a period of ten months when the transfeiors occupied 
(he premises on lent, the transferee received only Rs60 
per month This could hardly be considered as a com- 
pensation for the interest that the defendant u'ould 
have earned by way of mteiest Calculated at the late 
which was agreed to by the parties under the deed of 
1024, the interest woulcl have amounted to about Rs 200 
per month In such a circumstance we feel that the 
absence of any stipulation about interest in the docu- 
ment in question lends support to the stand taken by 
the defendant Learned counsel for the appellant 
asserted that there was in fact a stipulation for payment 
of interest in the document We may point out that 
that stipulation finds a place under the warranty clause 
wherein it ivas provided that in the event of the trans- 
feree losing title or possession of the property on 
account of any defect in the title of the transferors, he 
could be entitled to realise the whole amount of his 
consideration money with interest at the rate of eleven 
annas per cent per mensem That stipulation could not 
be interpreted to mean that the defendant was entitled 
to any interest on the amount paid by him as if it was 
a loan advanced by him to the plaintiffs. 

It was then contended that the fact that the property 
was to be reconveyed for a sum of Rs 29,000 which was 
the consideration money for the transaction in ques- 
tion, indicated that really a moitgage with conditional 
sale was in the contemplation of the parties This cii- 
fumstance, in our opinion, is not a determining factor 
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M78 . 1 , 1(1 can be consistent witli a case of mortgage with con- 

ju«i Pra(,ap ditional sale and an outright sale with an agreement £oi 
iecoine>ance [See Mst Qayuniumssa v Rashidnl 

(b] 

The fact that the entue consideiation for the deed in 
question was utilised in satisfaction of the previous debt 
secured under the moitgage deed of 1924 is also not 
indicative that a mortgage with conditional sale was in- 
tended The plaintiffs were not in a position to dis- 
charge the previous debt and the interest was steadily 
inountmg In order to avoid progressively increasing 
liability, the debtors could have decided to sell the pro- 
perty rather than perpetuate their indebtedness and 
alloiv It to grow from day to day The debtors were 
admittedly in stramed circumstances and unable to dis- 
charge their liability even for interest A desire to exe- 
cute a sale deed in such circumstances would be quite 
natural 


It was next contended that under the deed in ques- 
tion rt‘strictions were placed on the transferee with 
regard to the enjoyment of the property and such a 
restriction indicated that absolute title was not intended 
to be conveyed In the deed it was stipulated that the 
vendors shall have a right for reconveyance of the pro- 
perty in their favour within a period of ten years and 
the money could be laised by sale or mortgage of the 
same property It was ilso piovided that m case the 
sendee wanted to make anv further constructions, he 
could do so by giving a legistered notice to the vendors 
and after obtaining their permission It was urged 
that the light reserved by the vendors to mortgage oi 
sell the propel t\ and the lestiiction imposed on the 
vendee were consistent only with a case of a mortgage 
With conditional sale We find it difficult to accept 
this contention. It was stipulated that the vendors 
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could get the pioperty reconveyed within a period of 

ten )ears It was also stipulated that in case addi- jiorrPiusu) 

tional constructions were made with the permission of 

the vendois, the vendee w-ould be entitled to be com- 

pensated for the amount invested by him If m these 

circumstances it was stipulated that the vendee would 

obtain pnoi pennission of the vendors before laisiiig 

any constructions, the term could not be tieated as 

inconsistent with the case of an outright sale with an 

agreement to leconvey Similaily, the right reseived 

by the vendors to mortgage or sell the property in 

ordei to laise money for leconveyance of the piopcttv 

in their favour did not derogate from the absolute title 

sought to be conveyed under the deed in question 

The rights resented by the vendors and the restrictions 

imposed on the vendee were for the limited penod of 

ten ^ears during which the vendors could exercise the 

light of reconveyance and did not aflEect the absolute 

the document 

The plaintiffs weie entitled to exercise their right to 
have the property reconveyed in their favour within a 
period of ten years It was urged that this long period 
ivas indicative of the fact that a mortgage with condi- 
tional sale was intended by the parties In our opinion 
this circumstance also is of no avail to the plaintiffs In 
Ram Das Rae v Brindaban Ram (1) a period of twelve 
yeais and in Mst Qayumunissa v. Rashidul Malih (21 a 
period of ten years was provided for reconveyance of 
the property but the documents in question were held 
to be outright sale The period of ten years during 
which tlie right of reconveyance was to be exeicised 
could nol provide a guide for determining the true 
nature of the transaction 


(1) A I R 19S1 All US 


(2; A T R 19S2 All 000 
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1 W 8 Ihe tacium ot tiansfei of actual physical possession 
pon pmsad lus often been considered as a relevant factor in deter- 
mining the tiue character of the transaction It has 
hi ka lal iieid that if possession remams with the transfeioi 
K N It IS indicati\e of a mortgage with conditional sale On 
setb.j. contended that in tlie present case 

actual physical possession remained with the transferors 
which belied the plea of the defendant that the transac- 
tion in dispute was one of outright sale and the fact 
that a rent note was executed was another mode to 
maintain the fiction of sale In the document it has 
been clearly recited that the executants, after removing 
themselves from piopnetary possession and occupation. 
ha\e put the vendee in proprietary possession and occu- 
pation of the piopeity Immediately after the execu- 
tion of the disputed document the vendors executed 
a lent note in favour of the vendee It is thus obvious 
that the vendors ceased to be in proprietary possession 
of the property Their possession after the execution 
of the rent note was in the capacity of tenants If pro- 
prietary possession was transferred by the vendois, it 
could not be successfully urged that the transferee 
did not come in possession of the property and it 
remained with die transferors The circumstance that 
the transferors remained in actual physical possession 
of the property is also not helpful to die p lai ntiffs’ case 
It is well established that if the consideration paid 
for the transfer of a property has no relation to the real 
market value of the property, it is a clear indication of 
mortgage widi conditional sale and where the price re- 
presents the correct market value it would indicate a 
sale In die present case there is a sharp difference 
between the parties as to the real -value of the property 
in dispute on the date of the tiansaction. The plaintiffs 
contended that the property m 1929 was worth an 
about Rs 80,000 to Rs 90,000 The plaintiffs examined 
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Kifa^alullah (P W 1) wlio itaLccl that he was a mason W* 
and had constructed the building in dispute about fifty jY«m^sAB> 
)ears back He estimated the value of the piopert> at 
Rs 80,000 Jyoti Piasad W 6), one of the plaintiffs, Hnu u t, 
stated that Rs 50,000 to R^ 00,000 weie invested for the JL N. 
constiuction of the house in dispute Sri Mannu Lai 
Mital (P W 4), a letiied ixecutne Engineer of P W 
D, w'ho prepaied a detailed estimate of cost of the 
building and submitted his leport along with the maps 
of the building and assessed the salue of the property 
at Rs 65,000 m 1929 The defendant examined Sri 
Om Piakash, a retiied Fxecutne Engineer of P W D . 
who assessed the value of the piopeity at Rs 25,000 in 
the year 1929 The evidence of Kifayatullah appears 
to be utterly worthless He wms an ordinal y mason and 
could not be expected to estimate the value of the pro- 
perty In his enthusiasm to support the case of the 
plaintiffs he gave an estimation w’hich was far in excess 
of the estimate made by the plaintiff himself Jyoti 
Piasad was a young lad of 13-14 yeais when the alleged 
constructions were made and had no personal know- 
ledge of the amount spent in making the constructions 
No account books of the relevant period have been pro- 
duced by the plaintiffs w^hich could thiow any light on 
the amount spent in constiuctions Tlie failure to pro- 
duce the account books, ivhich weie admittedly main- 
tained, creates a serious doubt about the claim put for- 
ward by tire plaintiffs The evidence of Sri Mannu Lai 
Mittal also does not mspne confidence The schedule of 
rates wliich formed the basis of his report about the 
valuation of the proper tt does rot appear to he an 
authentic document and seems to have been privately 
prepared As against his estimate Sri Ora Piakash 
assessed the value of the property at Rs 25,000 in 1929 
He based his calculations on the Schedule of rates of 
the iDistrict Board, Meerut in 1932 In view of the 

fj H C (1 E R)— 1173— fi 
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M 73 ^vide diveigence in the estimate of the value of the pro- 
jvcJ^ri^bAD peit> between the two letired Engineers, it would not 
be safe to place any reliance on their evidence 

One of the accepted principles for determining the 
s5bi j; \alue of a property is the capitalisation of the net 
annual profits The property in dispute was let out at 
Rs 125 per month on 8th May, 1929 and thereafter it 
was let out at the rate of Rs bO per month Even at the 
late of Rs 125 pei month the annual rent amounts to 
Rs 1,500 Deducting two months’ rent towards lepaiis, 
taxes etc the net annual piofit would amount to 
Rs 1,250 and the fair market price of the propeity 
w'ould be tw'enty times the net annual profit, that is, 
Rs 25,000 The explanation appended to s 66 of the 
Tiansfei of Piopcrty Act also provides a guide foi 
deteiniming the maiket \alue of the property It 
proiides tliat a secuiity is insufficient unless the value 
of the mortgaged propeity consisting of buildings ex- 
ceeds by one-half the amount for the time being due 
on the mortgage The property in question was moit- 
gaged in the year 1924 for Rs 20,000 which would mean 
that in 1924 the \alue of the property was not moie 
than Rs ^0,000 According to the plaintiffs own evidence 
the value did not ina'ease betw'een 1924 and 1929 On 
the other hand the eiidence on record indicates that 
there was a sharp set back in the price of foodgrains etc 
and the \alue of the properties had also gone down 
This downivaid tendencs continued even aftei 1929 
In these circumstances the \alue of the property in 
question could not be more than Rs 30,000 at the rele- 
vant time even accepting that some additions had been 
made to the property during the period 1924 to 1929 
The consideration for the disputed transaction could in 
no ciraimstance be said to be inadequate The test 
of^adequacv' of puce also is not in favour of the plain- 
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It may be noted that a right was reserved in favour 
of the plaintiffs for the reconveyance of the property 
but they were not obliged to exercise that light. If the 
condition as to reconveyance imposes an obligation on 
die transferor to get the property reconveyed within 
the stipulated period, it is indicative of a mortgage but 
that would not be the case where no such obligation is 
cast In the present case no obligation was cast on the 
transferors to exercise the right of reconveyance wi thin 
the stipulated period 

It was next contended that as the transferee was a 
minor the stipulation with regard to reconveyance would 
have been unenforceable against him and this circums- 
tance also indicated that the intention of the parties 
was only to execute a mortgage with conditional sale 
W'^e are not impressed with this argument This argu- 
ment assumes that the agreement to reconvey was a 
separate and distinct transaction and although the trans- 
fei in favour of the minor was a valid tiansaction, the 
agreement to reconvey could not be enforced This 
position IS intenable The sale and the agreement to 
reconvey form parts of the same transaction The con- 
tact was for the benefit of the minor and was entered 
into through his certificated guardian and all the terms 
were equally binding on him He could be legally com- 
pelled to reconvey the property if that right was exer- 
cised within the stipulated time 
The fact that the stamp for the execution of the docu- 
ment in question was purchased by the vendors is not 
a crucial factor for determining the true meaning and 
intent of the parties 

A very strong circumstance against the stand taken 
by the plaintiffs was that prior to the disputed transac- 
tion the property in question had been mortgaged in 
favour of the defendant only five years earlier Dur- 
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3W8 ing this period the plaintiffs had failed to meet their 
jKOHftusAu liability for the interest The circumstances in which 
« they were placed indicated that they were not in a posi- 

Hiaa JLazi 

tion to discharge their obligation and the interest was 

piogiessivel) mounting The defendant already held 
a mortgage in his favour He would not have gained 
any advantage by getting a fiesh mortgage deed execut- 
ed It IS difficult to believe that in these circumstanc- 
es the defendant could have intended to get a mortgage 
deed ivith conditional sale only Both the parties would 
have been equally benefitted if the property was sold 
outright The plaintiffs would have been relieved of 
the burden of not only of the principal amount but 
also of the recurring interest and the defendant would 
have acquired full propiictary lights over the property 
and would be saved of the bother of taking legal action 
for recovery of tlie amount due against the plaintiffs 

On a careful consideiation of the terms of the docu- 
ment and the attending ciicumstances we are satisfied 
that the transaction dated 8th May, 1929 was an out- 
right sale with an agreement to reconvey and not a 
mortgage with conditional sale 

In view of the above finding no other issues need any 
consideration 

In the result the appeal fails and is dismissed with 
costs 


'Appeal dismissed 
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APPELLATE CIVIL 


Before Mr Justice S Chandra and Mr Justice N. D. 

Ojha 


Smt DHANAO Appeliant, 


V 

jAGARNATH SINGH and others 

Respondents 

U. P. Zamindari Abolition and Land Refonns Act, 1950, 
171 (aj amended in 1953 ) — Elective from l 5 l July, 1952 

With the exception of ss 37, 38 and 60 of the Amending 
Act all other sections thereof were directed to come into force 
frtKn 1st July, 1952, that is to say, they were expressly given 
retrospective effect The addition of sister’s son as an heir by 
s 39 of the Amending Act XVI of 1953 was directed to take 
effect from 1st July, 19152 

Second Appeal no 2940 of 1964 from the judgment 
and decree of R K Misra, Additional Civil Judge, 
Basti, dated 16th July, 1964 in Civil Appeal no 297 of 
1963 

Gynn Prakash, for the Appellant 

Anand Pal Singh Chauhan, for the Respondents 

S Chandra, J — A learned single Judge has refer* 
ired the following question to a larger Bench 

"Whether s 171 of the U P. Zamindari Aboli- 
tion and Land Reforms Act (Aa I trf 1951), as 
amended by U. P Act XVI of 1953, preferring a 
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1973 brother as an heir to a daughter's son, would take 

effect from 1st July, 1952 or, prospectively.” 
j^owNiTH following IS the pedigree of the family of the 

sai^ra F^bcs. 

1 •r-..,---. 


Jokhan Singh 

I 

Hahdai Siogh 

liejn. Saraa Singli 
! 

Jailal 1 

i 

Sheolal Singh 

8ri Ram Singh Sm6 Dhanau 
(dang ter) 
Piamtiff 

1 



Thakur Singh 

Girdhari 

Smgh 

Smt i^achni 
(daughter) 

m 

Jagazinath Singh 
(Defdt no 1 ) , 


Smt Dhanau the plaintiff -appellant filed a suit for an 
in]unction and in the alternative for possession The 
suit lelated to two holdings The plots mentioned in 
List A annexed to the plaint were sir and khudkasht 
uhile tlie plots mentioned in List B to the plaint cons- 
tituted a tenanc) holding The plaintiff alleged that 
Sii Ram Singh and Giidhari Singh were co-sharers in 
the two holdings Shii Ram Singh died piior to the 
date of vesting On his death the plaintiff succeeded 
to his interest under the peisonal law in regard -to 
the JO and khudkasht plots In respect of the tenancy 
holding, on death of Sri Ram Singh, the other co-sharer 
Gitdhan Singh co-opted Smt Dhanau as co-tenant with 
the consent of the zamindar Girdhari Singh died on 
bth June, 1953 leaving no one as an heir under the 
Zamindan Abolition Act So under s 175 of that Act 
the plaintiff Smt. Dhanau as a co-sharer acquired Gir- 
dhari Singh’s interest by survivorship In this tvay she 
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became tlie sole lenui e-holder of both the holdings It 
was alleged that Jagarnath Singh defendant no 1 had smt dhanao 
oil 29th Maich, 1957 transfeired the plots of List A and jagarnath 
B to defendants second set without having an> title or 
inierebt in them Since the defendants name had been ^.OiMdia, 
mutated the plaintiff apprehended dispossession 

The suit was contested b) Jagarnath Singh He ad- 
mitted the pedigree set out in the plaint He also ad- 
mitted that the plots mentioned in List A were the 
jomtsn and khudkasht of Shri Ram Singh and Girdhan 
Singh and that plots of List B constituted a tenanc)f hold- 
ing It was alleged that the plaintiff had tiansferred 
her interest in plots of List A to one Suiaj Singh The 
allegation that Girdhan Singh had co-opted the plain- 
tiff as a co-tenant was denied and it was alleged that by 
viitue of the Amending Act no XVI of 1953 a s .‘c s 
son became an hen to a sirdar and so on death of Gir- 
dhaii Singh Jagarnath Singh defendant no 1 succeed- 
ed to his interest 

The tiial couit held that the Amending Act no XVI 
of 1953 was constitutionally valid and the defendant 
Jagarnath Singh was the iightful heir to the interest of 
Girdhan Singh The plaintiff Smt Dhanau in fact had 
sold her interest in tlie hhnmtdhan holding She had 
no light to sue The allegation that Giidhari Singh had 
co-opted the plaintifl as a co-shaier in the tenancy of the 
holding was not pio\ed On the deatli of Shri Ram 
Singh his interest in it passed on to Giidhari Singh b) 
survivoiship because the former had left no hen 
Girdhan Singh was the sole heir of the plots in the 
tenancy holding, and his interest "was inheiitcd by the 
(lefendant Jagarnatli Singh On these findings the suit 
was dismissed The plaintiff went up in appeal but 
failed Aggrieved she came up to this Comt in. second 
apjj^l She challenged tlie finding that the Amend- 
ing Act no XVI of 1953 was constitutionally valid 
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wra A kdined single Judge finding a conflict of opinion in 
SMr DnvfM tins Court, leferred the question mentioned above to 
a largei Bench 

It will be seen that the dispute is u'hether a sistei’s 
s. could I'alidly be an heir The question referred to 

us in so far as it raises the controversy whether the 
Amending Act no XVI of 1953 preferring a brother as 
an heir to a daughter’s son is valid is wrongly framed. 
The question should be * 

"Whether s 171 of the U P Zamindari Aboli- 
tion and Land Reforms Act (Act I of 1951), as 
amended by U P Act XVI of 1953, adding a 
sisters son as an heir would take effect from 1st 
July, 1952 or prospectively?” 

A sister’s son is an heir undei Hindu Law A sister’s 
son has always been an heir under all the tenancy laws 
prevailing in this State from time to Lime The Zamin- 
dari Abolition Act came into foice on 1st July, 1952 
In the table of succession laid down in it by s 171 a 
sister's son was not an heir S 39 of the U P Zamin- 
dari Abolition and Land Reform (Amendment) Act, 
X\'I of 1953 which came into force on 19th June, 1953 
introduced the sister’s son as an heir in s 171 SI sub- 
s (2) of the Amending Act XVI of 1953 stated 

"1(2) It shall be deemed to have come into 
foice from the first day of Jul), 1952 except ss 37, 
38 and 60 which shall come into force at once ” 
With the exception of ss 37, 38 and 60 of the Amend- 
ing Act all other sections theieof were directed to come 
into force from 1st July, 1952, that is to say, they were 
expressly given retrospective effect The addition of a 
sbter’s son as an heir by s 39 of the Amending Act XVI 
of 1953 was directed to take effect from Lst July, 1952. 

For the appellant it was urged that when Girdhari 
.Singh died on 6th June, 1953 the Amending Act XVI 
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of 1953 had not come into operation At the moment 
of the death of Girdhari Singh there was in law no one smt Diunw 
who could succeed as an heir So Girdhari Singh’s in- jagarnath 
terest went to the plaintiff by survivorship Once 
Girdhari Singh’s interest vested in the plaintiff, a law ® 
which operated to divest her of her rights in property 
would be violative of the fundamental rights guaranteed 
under Arts 19(1)(/) and 31(1) of the Constitution The 
Amending Act XVI of 1953 in so far as it gave retros- 
pective effect to s 39 was unconstitutional. 

On the finding of fact that Girdhari S ingh did not 
co-opt the plaintiff as a co-tenant, Girdhari Singh's 
interest could not in law vest in the plaintiff by survi- 
vorship The constitutional question sought to be rais- 
ed on her behalf does not really arise, but since a speci- 
fic question has been referred to this Bench we proceed 
to consider it When a statutory enactment expressly 
gives retrospective operation to its provisions it does so 
by creating a fiction In State of Bombay v Pandurang 
(1) Mahajan, J , speaking for the Supreme Court, 
held: 

“When a statute enacts that something shall be 
deemed to have been done, which in fact and fruth 
was not done, the court is entitled and bound to 
ascertain for what purposes and between what 
persons the statutory fiction is to be resorted to 
and full effect must be given to the statutory fiction 
and it should be carried to its logical conclusion” 

He quoted with approval the following observations of 
Lord Asquith in East End DioeUingt Co Ltd v Fins- 
bury Borough Council (2)' 

"If you are bidden to treat an imaginary state of 
affairs as real, you must surely, unless prohibited 
(1) A I R 1953 s C 244 (3) (1962) A C 109 

eH C (I L R)_1978— 7 
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from doing so, also imagine as real the consequenc- 
es and incidents winch, if the putative, state of 
alBfairs had in fact existed, must inevitably have 
flowed from or sKcompanied it 
The statute says that you must imagine a cer- 
tain state of affairs, it does not say that having done 
so, you must cause or permit your imagination to 
boggle when it comes to the inevitable corollaries 
of that state of affairs " 


In Commissioner of Income-tax v S Teja Singh (1) 
Venkatarama Aiyar, J, after quoting with approval 
the abovementioned obsen'ations of Lord Asquith 

held- 

“It is a rule of interpretation well settled that 
in construing the scope of a legal fiction it would 
be proper and even necessary to assume all those 
facts on which alone the fiction can operate ” 

The Amending Act XVI of 1953 directs that a sister's 
spn will be deemed to be an heir under s 171 of the 
Zamindari Abolition Act with effect from 1st July, 
1952, the date on which the principal Act came into 
operation We have already noticed that a sister’s son 
was always an heir under the Revenue laws of the State 
He was for some reason left out from the principal 
Act and this mistake was sought to be rectified by 
Amending Act XVI of 1953 retrospectively The in- 
tention of the Legislature was clearly expressed that a 
sister’s son would be an heir from the beginning of the 
commencement of the Zammdari Abolition^ Act This be- 
ing the legislative intent the court must not let its imagi- 
nation to boggle when it comes to the corollaries of the 
fictional state of affairs It must assume all those facts on 
which alone the fiction can operate The fiction creat- 
ed by the Amending Act XVI of 1953 can operate only 

(1)AIR 1969 8 0.562. 
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when It IS assumed that a sister’s son was an heir in 
cases wheie the succession opened aftei 1st July, 1952 
If this IS assumed, then the position would be that the 
sister’s son was an heir entitled to succeed when Gir- 
dhari Singh died on 6th June, 1953 The necessaiy 
consequence which equally well has to be assumed is 
that there being an heir, no one could succeed by survi- 
vorship under s. 175 because on its terms s 175 operates 
only when theie is no heir at all. 

So giving full effect to the legal fiction the resultant 
position IS that succession by survivorship never took 
place There is no question of divesting any lights in 
pioperty which had become vested by survivorship No 
question of an infringement of fundamental rights 
guaianteed by Art. I9(l)(j^ or Art 31 would aiise. 

Art. 31(1) permits deprivation of propeity by autho- 
iity of law Art 31(2) requires payment of compensa- 
tion, but before Art 31(2) can operate it must be estab- 
lished that the deprivation has been because of acquisi- 
tion by the State or in favour of any Corporation own- 
ed by the State S 39 of the Amending Act XVI of 
1953 does not seek to acquire any one’s right m favour 
of the State or a State Corporation Even according to 
die plamtiff the effect is that the rights of the plaintiff 
are taken away and vested in the defendant To such 
a state of affairs Art 31(2) is not attracted 

In Tej Bahadur Singh v Board of Revenue (1) 
brother Ashtana, J repelled the submission that the 
letrospective operation of the U P. Act XVI of 1953 
affected vested rights It was held that once the deem- 
mg clause is given its full effect, no right whatsoever 
could vest in the daughtei’s son on 24th March, 1953 
as on that day the law would be that it is the brothei 
who will piefer over the daughter’s son 


vm 

SMI IhlAN^ 
If 

J \GARNATIl 
Singh 


S Chindra, 

I- 


(1) 1968 RD. ai. 
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DiTd 111 Pwan V SUile of U P (i) a learned single Judge 
SMI dii-lnao held that die letiospective opeiation of s 39 violated 

Constitution and so the 
piovisions of that section would operate only prospective- 
1\ The leal ned J udge did not consider the effect and the 
* inaiincr of operation of legal fiction We are unable to 
Nustain this view 

Oui answei to tlic question referied to us is that the 
addition of sister’s son as an heir takes effect from 1st 
[uly, 1952 and not prospectively. 

Let the papeis be leturned to die learned Judge con- 
teined with this opinion and answer 

Question answered 


CRIMINAL REVISION 


Befoie Mr Justice B D Gupta 
CHUNNI LAL ... Applicant, 


1978 

4.prU, 23 


V. 


STATE .. Respondent. 

Prevention of Food Adulteration Aot, 1954, s. 20 — Punishment 
under s 7yi6 of the Act — Foodstuff found coloured with a 
coal-tar dye — Sanction foj ptosecution accorded by District 
Medical Officer of Health simply by putting the signature — 
Without applying his mind — Sanction illegal — Conviction to 
be set aside ^ 


Where the sanctioning authority did not apply its mind to 
the case at all and its signatuie for sanction was a purely 
mechanical act, held^ that theie was no valid consent as re- 
quired by law and the piosecution of the applicant was un- 
.luthonsed 

U) Wtn PeUtion no 3579 of 1966 deaded on 22-19-1969 
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Criminal Revision no 128 of 1971 from the Older 
dated 18th January, 1971 passed by Isi Tempoiary Civil 
and Sessions Judge, Kanpur, in Criminal Appeal no 
549 of 1970 

K M Dayal, for the Applicant 

S C , for the Respondent 

B D Gupta, J — ^The applicant Ghunni Lai has 
been convicted for the offence punishable under s 7/ 
16 of the Prevention of Food Adulteration Act, the sen- 
tence being rigorous imprisonment for six months and 
fine m a sum of Rs 1,000 

The prosecution case, which, in the opinion of the 
courts below, stood established, was tliat on the morn- 
ing of 26th September, 1969, the applicant sold Baloo- 
sahi m a fair held within the jurisdiction of Police 
Station Sikandra in the district of Kanpur, which, on 
analysis by the Public Analyst, was found coloured with 
a coal-tar dye not permitted for use in ai tides of food 
meant for human consumption 

The principal contention raised before me is that in 
the present case the prosecution failed to establish the 
necessary consent for prosecution of the applicant as 
lequired by js 20 of the Prevention of Food Adultera- 
tion Act (hereinafter referred to as the Act) After 
healing learned counsel for the parties at some length 
and scrutinising the material on record I am inclined 
to accept this contention 

The document on record, which has been relied 
upon by the prosecution, as complying with the require- 
ments of s 20 of the Act is a sheet of paper, one side 
of which is marked as Ex Ka4 and the othei side of 
which IS marked as Ex Ka-5 The side of the paper 
marked as Ex Ka-4 makes it out to be the intended 
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complaint against the applicant The court mention- 
ed at the top thereof is “the court of Sri J P Singh, 
S D M , Bhagnipui, Magistrate First Class, Kanpur ’’ 
The entire document is in the handwriting of the 
Food Inspector and is signed by him at its bottom 
The date given at the bottom is 1st December, 1969 
The other side of the paper, which has been marked 
Ex Ka-5, purports to be the document according sanc- 
tion for the prosecution of the applicant All the en- 
tiles in Ex Ka-5, except the signature pui porting to be 
that of the District Medical Officei of Health, Kanpui, 
as also the date and the office number theieof, are also 
in the handwiitmg of the Food Inspectoi At the top 
of Ex Ka-5 the office of oiigin is described as “office 
of the District Medical Officer of Health, Kanpur” At 
the bottom of Ex Ka-4 the expression “P T O ” is 
found written and it is not in controversy Aat the en- 
tire body of writing in Ex Ka-4, as also the entire body 
of writing in Ex Ka-5, except for the signature pur- 
porting to be that of the Medical Officer of Health, 
Kanpur and the entry of the date and the reference 
number, were all made by the Food Inspector on or 
before the 1st of December, 1969 It is, therefore, mani- 
fest that at the time the Food Inspector formulated 
the complaint in regard to which consent in writing 
under s 20 of the Act, was required before the case 
was sent to court for prosecution of the applicant, the 
Food Inspector took it for granted that necessary con- 
sent would be given At the time the Food Inspector 
wrote out what forms part of the writing in Ex Ka-5 he 
left four blank space. The first was after the expres- 
sion “No the second was after the word “Dated”, the 
third was after the expression “the court of Sri” and 
before the expression “Magistrate First Glass, Kanpur” 
and the fourth was over die designation of the officer 
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concerned entered as “District Medical Officer of 
Health, Kanpur,” It would, therefore, appear that all Luonni Lal 
that the Food Inspector let to be done later on was entry smi? 
of the leference number of the office, the date of accord- 
mg sanction, the reference of the court to which the I 

complaint was to be sent and the signature of the Dis- 
trict Medical Officer of Health Of the four blank 
spaces, mentioned above, three were filled in later but 
the space left for specifying the court to which the com- 
plaint was intended to be made was not filled in. 

Besides the paper, referred to above, the two sides 
of which have been exhibited as Exs Ka-4 and Ka-5 the 
only other material on record bearing on the question 
of sanction consists of the statement of the Food Inspec- 
tor, which IS to the effect that aftei drawing up of his 
challani report against the accused he had sent the 
same to the office of the District Medical Officer of 
Health for sanction. He also stated that the signatuie, 
purporting to be that of the District Medical Officer of 
Healtli was that of Sri V N Srivastava, D M O H , 
whose signature he could identify In cross-examina- 
tion he admitted that body writing in Ex Ka-5 was in 
his own handwriting On the above material there is 
no room for doubt that the dcx:ument (Ex Ka-5) pur- 
porting to be the written consent required by s 20 of 
the Act has been signed by the District Medical Officer 
of Health and it is not in controversy that he is autho- 
rised by the State Government to give the necessary 
consent as required under s 20 of the Act The ques- 
tion, however, which arises is as to whether on the mate 
iial before me and the internal evidence offered by the 
entries in Exs Ka-4 and Ka-5 it is possible to accept, 
what is normally to be presumed, that tlie authority 
concerned applied his mind before appending his sig- 
nature in Ex Ka-5, 
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After considering the matter somewhat carefully I 
'' cannot get over the conviction that in the present case 
the signatme of the sanctioning authority was append- 
ed without that authority having applied its mind to 
' the matter at all 

The Food Inspector should have merely forwarded 
the bodv of document, Ex Ka-4 to the sanctioning 
authoritv without doing anything more It is surpris- 
ing tl at he should have presumed that the sanctioning 
authorit\ will accord the necessary permission as is ob- 
viotis from the entries in Ex Ka-5 The heading of 
Ex Ka-^ "Office of the District Medical Officer of 
Health Kanpur” makes it manifest that the entries in 
Ex Ka-5 were contemplated to be made by the office 
of the sanctioning authorit^f and not by the Food Ins- 
pector who was the proseaxtor Further, in Ex Ka-^) 
the entrv in the blank after the expression "No ” and 
the entrv of the date opposite the expression "Dated” 
is in ink different from the ink in which the signature 
of the District Medical Officer of Health anrears 
This makes it manifest that the District Medical Officer 
of Health did not himself make anv entry about the date 
on which he signed Ex Ka-5 What is most important 
is the blank in Ex Ka-5. after the expression "To the 
court of Sri" The fact of this blank leaves no room for 
doubt that the District Medical Officer of Health did 
not care to read what stood written m Ex Ka-5 at tb^ 
time he signed it Learned counsel for the applicant 
has nointed out the circumstance that in Ex Ka-5 the 
name of the applicant is not mentioned anywhere 
This circumstance, however, does not apnear to be or 
much significance, but, as stated earlier, in the state of 
material referred to above I am convinced that the sanc- 
tioning .authority did not apply its mind before append 
ing his signature in document Ex Ka-5, 
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Learned counsel for the State has referred to a deci- ww 
Sion in State through Nagar Mahapaltka, Varanasi v. chunm l 
Piem Piahash Jauhar (1) as also to a decision of the sm™ 
Jammu and Kashmir High Court in Jammu Munici- 
pality V Faquir Husain (2) I have no doubt that no Gupta, j 
particular form of sanction is necessary, nor is it neces- 
sary that any reasons for according sanction need be put 
forward by the sanctioning authority I have also no 
doubt that the mere fact tliat sanction had been grant- 
ed m a printed form and did not mention that the 
authority concerned had examined the record and had 
sausfied itself about the desirability to prosecute the 
offender did not justify a finding that the sanctioning 
authority had not applied its mind to the facts of the 
case. In the present case, however, the internal evid- 
ence furnished by Ex Ka-5, which has been discussed 
above, has convinced me beyond doubt that the sanc- 
tioning authority did not apply its mind to the case at 
all and that its signature in Ex Ka-5 was a purely 
mechanical act The provisions about the punishment 
for the offence alleged to have been committed by the 
applicant are drastic inasmuch as the law provides a 
imnimum rigorous imprisonment for six months toge- 
ther with a minimum of fine m a sum of Rs 1,000. In 
regard to an offence considered so serious by the Legis- 
lature the authorities on whom the duty to accord sanc- 
Uon IS cast are expected to pay more attention than 
appears to have been paid by the of&cer concerned in 
the present case In view of the conclusion I have 
arrived at I have no option except to hold that there 
was no valid consent as required by law and the prose- 
cution of the applicant was unauthorised The result 
is that the conviction of the applicant must be quashed. 

The next question is whether fresh proceedings 
should be directed In regard to this matter it may first 

(1)AIR 1966 AU 604 (2) AIR 1968 J S: K. 17. 

6 H C (I L. R )-a978-8 
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W# be noted that the alleged offence was committed over 3^ 
ciiuNM Lu. years ago What is more important is the amount of 
harassment and expense the applicant must have already 
passed through in the course of having to defend him- 
self in the trial court followed by the filing of appeal 
to the appellate court and the revision which is before 
me m this Court It is also manifest that the applicant 
has ahead) served as an undertrial, though for short 
periods only, not less than thrice. Taking all these 
circumstances into account I do not consider it proper 
to direct fresh proceedings against the applicant 
Accordingly this revision is allowed, the conviction 
of the applicant and the sentence awarded are set aside, 
and the proceedings against the applicant resulting in 
the aforesaid conviction and sentence are quashed 
The applicant is on bad He need not surrender His 
bail bonds are discharged Such fine, if any, as may 
have been already realised from the applicant shall be 
refunded to him. 

Revision allowed 


APPELLATE CIVIL 


1973 

May, 14. 


Before Mr Justice G. C Mathur and Mr Justice 
H. Swamp 

GANGA DEVI and another . Appellants, 


JIWA RAM AND OTHERS . RESPONDENTS 

n. P. Zamindari Abtdition and Land Reforms Act, 1950, s 
157(2) and n6~Lessee becoming an asanu — Entitled to 
move an application under s 157(2) 

S 176 and s 178 apply to entirely difEerent set of drcoms- 
tances. They deal with a case where the suit is fded by a 
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bkumdhar or sirdar for partition, i e for the separatton of his 
own share while s 167(2) deals with the separation of the share 
of Ae lessor at the instance of the lessee asamt or any tenure- 
holder S 157(2) contemplates only an application for separa- 
tion of the lessor's share without necessitating a partition suit 
The nght conferred by s 157(2) is an independent nght con- 
ferred by the Legislature to meet the exigenaes of speaal set 
of circumstances and consequently the lessee who has become 
an asamt under s 133(6) is entiUed to make an application 
under sub-s (2> of s 157 

Speaal Appeal No 635 of 1967 against the judgment 
and order of S. Chandra, J in Civil Miscellaneous 
Writ no 2316 of 1966, dated 19th May, 1967. 

K C. Saxena, for the Appellants 

H. S. Joshi and S. C , for the Respondents 

H SwARUP, J : — ^This appeal is directed against the 
judgment of a learned single Judge allowing the writ 
petition filed by Jiwa Ram Respondent no 1 and 
quashing the orders of the Revenue Courts 

One Data Ram was a co-tenure-holder of plot no 41 
In 1954 he sold his share in the plot to Smt Ganga 
Devi, On 24th December, 1958, Smt Ganga Devi 
executed a lease of her share in the joint holding in 
favour of Madho Singh Madho Singh then made an 
application under sub-s (2) of s 157 of the U P 
Zamindari Abolition and Land Reforms Act for the 
separation of the share of his lessor Smt. Ganga Devi. 
The application was mainly contested by Kalyan Das 
and after his death by his son Jiwa Ram Respondent 
no 1 The application was allowed by the trial court, 
an appeal against the order of the trial court was dis- 
missed by the Additional Commissioner and a second 
appeal was dismissed by the Board of Revenue. Jiwa 
Ram then filed a writ petition in this Court The 
learned single Judge held that Madho Singh the lessee 
was not entitled to make the application under sub-s 
(2) of s 157 and quashed the order of the Revenue 
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Courts. Against the judgment of the learned single 
irisTrA Dsvi Judge Madho Singh and Smt Ganga Devi have prefer- 
jreA* Ram red this appeal. 

H Swarup. The main point argued before us was whether the 
lessee had a right to file the application for partition 
under s 157(2) S 157 runs as under: 

"157(1) A bhumidhar or a sirdar or an asami 
holding the land in lieu of maintenance allowance 
under s 1 1 who is — 

(a) unmarried woman, or if married, divorc- 
ed or separated from her husband or whose 
husband suffers from any of the disqualifica- 
tions mentioned in cl (c) or (d) or a widow, 

(b) a minor whose father suffers from any 
of the disqualifications mentioned in cl. (c) 
or (d) or has died, 

(c) a lunatic or an idiot; 

(d) a person incapable of cultivating by rea- 
son of blindness or other physical infirmity; 

(e) prosecuting studies in a recognized ins- 
titution and does not exceed 25 years in age 
and whose father suffers from any of the dis- 
qualifications mentioned in cl (c) or (d) or 
has died; 

(f) in the Military, Naval or Air service of 
the India Dominion; or 

(g) under detention or imprisonment; 
may let the whole or any part of his holding 

Provided that in the case of a holding held joint- 
ly bv more persons than one, but one or more of 
them, but not all are subject to the disabilities 
mentioned in els (a) to (g) the person or persons 
may let out his or their share in the holding. 
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(2) Where any share of a holding has been let 
out under the proviso to sub-s. (1), the court may 
on the application o£ the asamt or any tenure- 
holder determine the share of the lessor in the h simup. 
holding and partition the same.” ^ 

The co-tenants in plot no 41 were bhumtdhars 
Admittedly Smt Ganga Devi was a disabled person and 
the other co-tenure-holders were not disabled Smt 
Ganga Devi let out her entire share to Madho Singh 
The case was clearly covered by the proviso to sub-s. (1) 
of s 157 Again, admittedly Madho Singh, being the 
lessee of a disabled bhumidhar became an asami under 
s 133(5) of the Act 

Sub-s (2) of s 157 confers the right to make the 
application upon “the asarm or any tenure-holder.” 

The question which arises for consideration is whether 
the xvords ‘ the asamt” refers to the lessee who has be- 
come an asami under s 133(5) or to the asamt under 
s II referred to in the opening part of sub-s (1) S 129 
provides that there shall be three classes of tenure- 
holders, that is to say, bhumtdhars, sirdars and asamts 
All the three types of persons mentioned in the open- 
ing part of sub-s (1) will be tenure-holders. 

Sub-s (2) applies to cases covered by the proviso to 
sub-s (1) It confers the right to get the share of the 
lessor separated. In cases covered by this provision, 
there will be three types of persons, namely, the dis- 
abled tenure-holder or tenure-holders, the tenure-hold- 
er or tenure-holders who are not disabled and the lessee 
The object of the provision is to enable the separate 
enjoyment of the share of the lessor by the lessee and 
of the remaining share by the tenure-holders who have 
not leased out their share Since the proviso to sub- 
s (1) enables a disabled tenure-holder to lease out his 
lhare, the leasing out introduces an outsider in the 
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1973 joint holding. Difficulties would arise in joint culti- 
Ganca d«vi vation by the outsider and the other tenure-holders 
jiwA* Ram who have not leased out their share Sub-s (2) was 
enacted to meet this difficulty If the share of the lessor 

J- is sepal ated, then the lessee can exclusively enj’oy that 
share and the other tenure-holders can enjoy the re- 
maining share It is in the light of this object that the 
provisions of sub-s (2) have to be examined to find out 
as to on which of the person enumerated above the 
right to have the share separated has been conferred. 

There appears no reason why the words “any tenure- 
holder” in sub-s (2) should be given a restricted mean- 
ing as has been given by the learned single Judge and 
confined to refer only to the tenure-holders who were 
bhiimtdhars and sirdars and not to asamis under s. 11. 
If the expression used in sub-s (2) had been “any 
tenure-holder or the nsami”, it would have meant the 
same thing as the expression actually used "the asami 
or any tenure-holder” and the meaning would have been 
more easily ascertainable “Any tenure-holder” obvi- 
ously refers to the tenure-holders mentioned in the 
opening part of s 157(1) That being so, the words 
“the asami" in sub-s (2) must refer to some one other 
than “any tenure-holder” and, therrfore, not to the 
asami under s. 1 1 It can then refer only to the lessee 
who has become an asami under s 133(h) It thus 
appears to us that sub-s (2) confers a right to make an 
application for senaration upon the tenure-holders men- 
tioned in the opening part of sub-s (1) as well as upon 
the lessee who has become an asami This interpreta- 
tion subserves the object of the provision and enables 
the lessee to get the share of his lessor separated and to 
separately enjoy the same. It may be mentioned that 
the lessee will become an asami only when the disabl- 
ed tenure-holder, who leases out his share, is a bhumi- 
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dhar or a sirdar The lessee of the tenure-holder, who 
IS an asatni under s. 11, will not be an asami and, there- 
fore, no right to make an application for separation is 
conferred upon such a lessee 

Learned counsel for the respondents referred to s 
176 of the Act and contended that as under this section' 
the right to get a partition of the holding was vested 
only in a hhumidhar and sirdar, the right to get a sepa- 
rauon of that holding could not be deemed to have 
been given to their asami by sub-s (2) of s 157, and 
consequently the word asami in sub-s (2) of s 157 must 
refer to asami under s 1 1 of the Act referred to in the 
opening part of the section. It is also contended that 
as the procedure of partition given in s. 178 could not 
be applied to partition of the holdmg under s 157(2), 
It must be held that the asami under s. 133(6) had no 
right to claim partition This argument is based on 
a misconception of the purposes of s. 157(2) and ss 176 
and 178 Sub-s (3) of s 178, on which special stress 
was laid by learned counsel, only says that the share of 
such a person who has let out and to whom s. 157 
applies, will be separated before partition is made in 
terms of s 178(1). Sub-s. (3) of s. 178 obviously refers 
to cases under s 157(1) and not s 157(2) Ss 176 and 
178 apply tp entirely different set of circumstances 
They deal with a case where the suit is filed by a 
bhumidhar or sirdar for partition, le for the separa- 
tion of his own share, while s 157(2) deals with the 
separation of the share of the lessor at the instance of 
the lessee asami or any tenure-holder. S 157(2) con- 
templates only an application for separation of the 
lessor’s share without necessitating a partition suit The 
right conferred by s 157(2) is an independent right 
conferred by the Legislature to meet the exigencies of 
a special set of circumstances. 
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ms We accordingly come to the conclusion that the 
GvNtiTDtvi lessee is ho has become an asami under s. 133(fe) is en- 
, „ titled to make an application under sub-s (2) of s. 157. 

Learned counsel for the respondents then tried to 

H Swarup. judgment of the Board of Revenue on pleas 

that aie not entertainable at the stage of special appeal 
He contended, fiistly, that Data Ram had no rights in 
the property in dispute and hence he could not trans- 
fer the rights to the plaintiff’s lessor Learned counsel 
has not been able to show that this point was raised by 
him before the first appellate court It was not consi- 
dered b> the Board and the point was not accordingly 
permitted to be raised by the learned single Judge. 
Learned counsel contended that the decision in Suits 
11 of 1942 and 41 of 1945 could not operate as res judi- 
cata foi holding that Data Ram was a co-sharer in the 
land m dispute as the grove was not in dispute in those 
suits We, however, find that the first appellate court 
had held that the judgment operated as res judicata be- 
cause the grove was also in dispute in that suit This 
finding was not challenged before the Board of Reve- 
nue We cannot, therefore, hold that there is any error 
committed by the revenue courts in holding that the de- 
fence was barred by res judicata 

Another point sought to be raised was that s 133(b) 
did not apply to the case of a grove land, and hence the 
plaintiff could not become an asami and hence could 
not file an application under s 157(2) The determi- 
nation of this question will depend upon the nature of 
the land the partition of which was claimed. The 
point does not appear to have been raised at any stage 
Hence we are unable to permit it to be raised at this 
stage for challengmg the order of the Board of Revenue 
Learned counsel tried to contend that application 
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under s 157(2) was not maintainable for partition of 
the grove This point also was not raised before the 
revenue courts Even in the writ petition no specific 
ground on this point was taken We are, therefore, 
unable to quash the judgments of the revenue courts 
on this ground. 

The next ground contended by learned Counsel was 
that the lease executed by Ganga Devi in favour of the 
plaintiff was invalid as it was executed only by the 
lessor and not also by the lessee This point was not 
raised before the revenue courts and cannot be permit- 
ted to be raised now 

The last point raised was that as the term of the 
lease had expired the plaintiff could not maintain the 
application The Board of Revenue dealing with this 
point relied on s 190 of the Act That section provid- 
es the contingencies on the happening of which the 
interest of asami is extinguished expiry of lease is not 
one of the contingencies mentioned in the section On 
an interpretation of this section the Board took the 
view that even if the period of the lease had expired 
the plaintiff continued to be the asami and had a right 
to maintain the application We do not find that the 
Board committed any manifest error of law in taking 
this view 

In the result, the appeal is allowed, judgment of the 
learned single T^dge is set aside and the writ petition 
filed by Jiwa Ram is dismissed In the circumstances 
of the case, parties will bear their own costs 

"Appeal allowed 


im 

Ganga Devi 
V. 
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H, Swamp, 
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Before Mr. Justice G C Mathur on a difference of 
opinioi;! between Mr Justice S Chandra and 
Mr Justice Ojha 

LAXMI PRASAD and others Appellants,, 

May , n 

SHIV PAL AND OTHERS . RESPONDENTS. 

U. P. High Court; (Abolition of Letters Patent Appeals) 
Ordinap^e, 1972, {Ordinance no 12 of 1972) and U P 
Act No. 33 of 1972, ss. 3 and 4 — Writ petitions filed before 
the commencement of Ordinance and Act’— No special ap- 
peals in revenue and consolidation matters — Special appeals 
already pending on the date the Ordinance and Act came 
into force — Competent 

Except for special appeals pending on the 17lt3i August, 
1972, all special appeals arising out of revenue suits or con- 
solidation proceedings, whether the right to file the special ap- 
peal had become vested or not in parties, have been abolished 
by s 4. 

Special Appeal No 94 of 1973 from the judgment of 
K B Asthana, J in Civil Misc Writ No 2493 of 
1970, dated 17th January, 1973. 

V K S Chaudhary, for the Appellants 
S C , for the Respondents 

G C Mathur, J : — Upon a difference of opinion 
bettveen Satish Chandra, J and N D Ojha, J the 
following question has been referred to me* 

“Whether this appeal is maintainable?” 

The question has arisen in the following circums- 
tances . 

The appellants filed a suit in the Revenue Court 
under the U P Zamindan Abolition and Land re- 
orms Act for a declaration of their title to certain 
plots of land and for possession thereof The suit 
ws dismissed by the trial court The judgment and 
the decree of the trial court were upheld in appeal and 
m second appeal The appellants then filed a writ 
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petition under Art 22b of the Constitution in this 
Couit This was done in 1970 The writ petition 
was substantially dismissed by a learned single Judge prasab 
on 17tli January, 1973 This Special Appeal was filed 5 * 1 *'?*^ 
on 2 nd March, 1973 

While the writ petition was pending the U. P. High J. 

Court (Abolition of Letters Patent Appeals) (Amend- 
ment) Ordinance. 1972 (U. P Ordinance No 12 of 
1972) was promulgated by the Governor and came into 
force on 30th June, 1972 The Ordinance was re- 
placed by tJ P High Court (Abolition of Letters 
Patent Appeals) (Amendment) Act, 1972 (U. P Act 
No 33 of 1972). The Act came into force on 18th 
August, 1972 S 2 of this Act introduced a new s 4 
in the U P. High Court (Abolition of Letters Patent 
Appeals) Act, 1962 S 4 so introduced reads thus. 

“4(1) No appeal, arising from a suit or proceed- 
ing instituted or commenced, whether prior or 
subsequent to the commencement of this section, 
shall lie to the High Court from a judgment or 
order of one Judge of the High Court, made in 
the exercise of jurisdiction conferred by Art. 226 
or Art 227 of the Constitution, in respect of a 
judgment, decree or order made or purported to 
be made by the Board of Revenue under the Unit- 
ed Provinces Land Revenue Act, 1901, or the 
U P Tenancy Act 1939, or the Uttar Pradesh 
Zamindari Abolition and Land Reforms Act, 1950, 
or the Uttar Piadesh Urban Areas Zamindan 
Abolition and Land Reforms Act, 1966, or the 
Jaunsar-Bawar Zamindari Abolition and Land Re- 
foims Act, 1956, or the Kumaun and Uttarakhand 
Zamindari Abolition and Land Reforms Act, 1960, 
or by the Director of Consolidation (including 
any other officer purporting to exercise the powers 
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and to perfoim the duties of Director of Consolida- 
tion) under the U P Consolidation of Holdings 
Act, 1953, anything to the contrary contained in 
cl. 10 of the Letters Patent of Her Majesty, dated 
17th March, 1866. read with els 7 and 17 of the 
U P High Couits (Amalgamation) Order, 1948, 
or in any other law notwithstanding 

(2) Notwithstanding anything contained in sub- 
s (1), all appeals pending before the High Court 
on the date immediately precedmg the date of com- 
mencement of this section shall be heard and dis- 
posed of as if this section had not been enacted.” 


Under cl 10 of the Letters Patent read with the pro- 
visions of the U P High Courts (Amalgamation) 
Order 1948, appeals (formerly called Letters Patent, 
Appeals and now called Special Appeals) lay from the 
judgments of the single Judge m the exercise of Civil 
Appellate and Original Jurisdiction to Division Ben- 
ches The U P High Court (Abolition of Letters 
Patent Appeal) Act, 1962, by s 3 abolished Speaal 
Appeals against the judgments of single Judges made 
in the exercise of Civil Appellate Jurisdiction. S. 4 
which has now been introduced seeks to do the same 
in respect of judgments of the single Judges in wnt 
petitions under Art 226 and 227 of the Constitution 
of Indian in certain classes of cases A Full Bench of 
this Court has held the 1972 Ordinance and the 1972 
Act to be constitutionally valid 


There is no doubt that s 4 abolishes certain Special 
Appeals against the judgments of single Judges m 
wnt petitions arising out of revenue suits and conso- 
lidation proceedings The question is whether it 
abolishes Special Appeals also in those cases where the 
writ petitions weie filed before s. 4 was introduced 
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The contention o£ the appellants is that m such cases 1973 
the litigants had, on the dates of the filing of the writ 
petitions, acquired a vested right of appeal and that 
this vested right has not been taken away by s 4 either s mv*PAt . 
expressly or by necessary intendment o c 

The pnnaples governing such cases are well set- 
tied In Messrs Hoosein Kasam Dada {India) Ltd v. 

The State of Madhya Pradesh (1), the Supreme Court 
laid down, 

“ . . a right of appeal is not merely a 

matter of procedure. It is a matter of substan- 
tive light This right of appeal from the dea- 
sion of an inferior tribunal to a superior tnbimal 
becomes vested in a party when proceedings are 
hist initiated in, and before a decision is given 
by, the inferior Court Such a vested 

right cannot be taken away except by express en- 
actment or necessary mtendment An intention 
to interfere with or to impair or imperil such a 
vested right cannot be presumed unless such m- 
tention be clearly manifested by express words or 
necessary imphcation ” 

These pnnaples were reiterated by the Supreme 
Court in Garikapati Veeraya v N. Subbtah Choudhry 
(2) and in Kasibai v Mahadu (3) 

Satish Chandra, J has held that the right to file a 
Special Appeal against the judgment of a single Judge 
in a writ petition under Arts 226 or 227 of the Cons- 
titution IS not a vested right He has further held 
that the right to file such an appeal has been taken 
away by s 4 On the other hand N D Ojha, J. has 
held that the right to file such a Special Appeal is a 
vested right and that the vested right has not been 

(I) A 1 R 1968 s C 221 <2) A 1 R 1967 S C 640 

(3) A I R 1966 S C 708. 
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1973 taken away b> s 4 eithei expiessly oi by necessary im- 
I AXitfi plication 

Befoie me Sri V K Mehoiia, learned Standing 
Counsel, has not contended that the right to hie such 
mSsS.j a Special Appeal is not a substantive right Wliat he 
has contended is that, since it is discretionary with this 
Court either to grant or to refuse the relief in a peti- 
tion under Ait 226 or 227 of the Constitution and 
since the nature of the powers in the Special Appeal 
are also same, the right to file the Special Appeal is 
not a vested right The argument is that unless the 
party can claim lelief as of right in the appeal, the right 
to file the appeal cannot be said to be a \esred right 
It IS difecult to agree with this contention The right 
to file appeal was conferred by cl 10 of Letters Patent 
read with the provisions of the Amalgamation Order 
The mere fact that the Court was not bound to grant 
relief will not affect the right of the party to file the 
appeal or affect the nature of that right In suits 
under the Specific Relief Act trial courts have been 
given the discretion to grant or to refuse the relief 
claimed Such suits are also governed by the dictum 
of the Supreme Court and the parties, on the date the 
suits are filed, acquire vested rights of appeal. Like- 
wise, when a writ petition was filed in this Court the 
paities acquired a right to file an appeal, if the peti- 
tion was decided by a single Judge and such a right was 
a vested right In my opinion, the appellants acquired 
a vested nght to appeal on the day in 1970 when they 
filed die writ petition 

The question which then arises for consideration is 
whether this vested right has been taken away by s 4. 
The answer to this question depends upon a proper 
interpretation of s 4. lliis section can be divided into 
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four parts The first part is the operative part and abo- 
lishes certain classes of Special Appeals Substantial- 
ly It says* 

No Special Appeal arising from a suit or pro- 
ceeding instituted or commenced before or after 
18th August, 1972, shall he to the High Court 
The second sets out the classes of judgments against 
which the Special Appeals have been abolished Such 
judgments are set out in the second part as * 

Judgments of single Judges of the High Court 
in writ, petitions under Art 226 or 227 of the 
Constitution against judgments, decrees or orders 
of the Board of Rei'enue in certain revenue cases 
or of the Director of Consolidation in consolida- 
tion proceedings. 

The third part is the non obstante clause This in 
substance provides that 

Even though the Letters Patent read with 
Amalgamation Order or any other law confer a 
right to file Special Appeal such right in the class 
of cases mentioned earlier shall smnd abolished 
The fourth part is contained in sub-s (2) and it pro- 
vides that 

In spite of the abolition of the Special Appeals 
by suK-s (1), the appeals pending in the High 
Court on 17th August. 1972, shall not be abolish- 
ed and shall be heard and disposed of as though 
they were competent appeals 

The operative part of sub-s (I) abolishes all spe- 
cial appeals of the classes mentioned in the second 
part arising out of revenue suits and consolidation pro- 
ceedings whether instituted or initiated before or after 
s 4 came into force Though in the heading of the 
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1.^3 section the woid “abolition” has been used, in the text 
— ~ itself the words used are “no appeal . . shall he.” 
PR\b'o The tvords “shall he” are equivalent to “shall be enter- 
sin\’i’M tamable” or “shall be maintainable” They do not 
necessarily show that the provision is prospective and 
Mathur.j not retrospective The special appeals which have 
been abolished have been described with reference to 
the suits 01 proceedings out of which they arise and 
not with reference to the writ petitions or the judg- 
ments of learned single Judges in those writ petitions 
It is true that such writ petitions and special appeals 
are not continuation of the suits or proceedings but 
they do arise out of the suits or proceedings The use 
of the ivords "instituted or commenced whether prior 
or subsequent to the commencement of this section” 
show that the intention of the Legislature was that the 
provision rvas to operate retrospectively, otherwise 
there could be no purpose in using these words It is 
not possible to agree with learned counsel for the ap- 
pellant that these words are immaterial and should be 
treated as surplusage Surplusage is not to be lightly 
attributed to the Legislature To my mind, sub-s ()1) 
abolishes all spedal appeals arising out of all revenue 
suits and consolidation proceedings whenever institut- 
ed or initiated irrespective of the date of the filing of 
the wiit petition 

I now come to sub-s (2) In substance, it says that in 
spite of the abolition of special appeals by sub-s (1), 
special appeals which were pending on 17th August, 
1^72, shall be maintainable It was urged by learned 
counsel for appellants that sub-s (2) is a saving clause 
and not a proviso and that it could not be used to ex- 
tend the scope of the main or operative clause because 
saving clauses are often added by way of abundant 
caution Saving clauses are generally put in where 
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one Act ib lepealed aud re-enacted by another, the 
icopc and purport of both remaining the same The 
eftect IS that the portion of the repealed Act remams 
in force as if the second Act had not been passed A 
saving clause is used to establish an exception from the 
general nature of a statute, le to lestrict a repealmg 
Act In Shah Bhoiraj Kuoetji, Oil Mills and Ginn- 
ing Factoty v Subhash Chandra Yogtaj Sinha j[l), the 
Supreme Court has referred with approval to Ae ob- 
servations of Wood, V C in Fitzgerald v, Champneys 
(2) that saving clauses are intioduced into Acts which 
repeal others, to safeguard rights which, but for the 
saving, would be lost Sub-s (1) of s 4 does not re- 
peal any Act and, therefore, sub-s (2) cannot be said 
to be a saving clause 

Sub-s. (2) of s. 4 is dearly a proviso to sub-s. (1), In 
Commissionet of Commercial Taxes, Board of Reve- 
nue, Madras v Ramkishan Shriki Shan Jhaver etc (S), 
the Supreme Court has said. 

“We may add that we are not preduded from 
looking at the proviso in interpreting the mam 
part of the sub-section. We may in this connec- 
tion refer to the following passage in Maxwell on 
Interpretation of Statutes, Eleventh Ed. at p. 156 
where it is observed. 

‘There is no rule that the first or enacting 
part is to be construed without reference to 
the proviso ’ 

‘The proper course is to apply the broad 
general rule of construction, whidi is that a 
section 01 enactment must be construed as a 
whole, each portion throwing hght, if need 
be, on the rest ’ 

(l)AIR 1961 sc 1696 (S^ <1861) 70 ER. 968. 

«H.O (3) AIR. MB iUl K. 
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‘The true principle undoubtedly is that the 
sound interpretation and meaning of the sta- 
tute, on a view of the enacting clause, saving 
clause and proviso, taken and construed to- 
gether IS to prevail’ 

In Ishveilal TJiakoielal Almaula v Motibhai Nagp- 
bhai (1), the Supreme Court has observed. 

“The proper function of a proviso is to except 
or qualify something enacted in the substantive 
clause, which but for the proviso would be within 
that clause It may ordinal ily be presumed in 
construing a proviso that it was intended that the 
enacting part of the section would have included 
the subject-matter of the pioviso ’’ 

Lush, J in Mullins v Tteasuier of Survey (2) ob- 
served 

“When one finds a proviso to a section, the 
natural presumption is tliat, but for the proviso, 
the enacting part of the section would have includ- 
ed the subject-maltei of the proviso” 

Appljiing these principles to the present case, it ap- 
pears that, but for sub-s (2), special appeals pendmg on 
17th August, 1972, would also have fallen within the 
mischief of sub-s (1) and would have stood abolished 
Obviously in the cases of pending special appeals the 
wit petitions must have been filed before s 4 came 
into force Sub-s (1), theiefoie, sought to abolish even 
such special appeals which arose out of writ petitions 
filed before s 4 came into foice This sliows that sub- 
s (1) is retrospective and abolishes all special appeals 
of. die classes mentioned therein irrespective of the 
date of institution or commencement of the revenue 

0) AIR 1966 SC 4S9 fli (1880) 5 QBD 170 at p 173 



347 


2 ALL.] ALLAHABAD SERIES 

suits or consolidation proceedings and nrespective of 
the date of filing of the iviit petitions 

Theie aie tis'o othci cii cumstances which support 
this conclusion The statement of objections and rea- 
sons for introducing s 4 says • 

“With a view to reducing inconvenience and 
expense to litigants and delay in final disposal of 
cases caused by multiplicity of appeals the U P 
High Court (Abolition of Letters Patent Appeals) 
Act, 1962 was passed abolishing appeals to the 
High Court from decisions of a single Judge of 
that Court in the exercise of appellate jurisdiction 
in respect of decrees and orders made by subordi- 
nate civil courts ” 

“It has been felt that cases decided by the reve- 
nue courts undei the U P Land Revenue Act 
1901, or U P Tenancy Act, 1939, or the U P 
Zammdan Abolition and Land Reforms Act 1950 
or by the Direct oi of Consolidation under the 
Consolidation of Holdings Act, 1953. should be 
treated similaily inasmuch as the parties concein- 
ed have the benefit of going through the hierarchy 
of revenue courts or consolidation authorities It 
is, therefoie, piopei to abolish the appeals to the 
High Court from decisions of a sinvle Judge of 
the Court in exercise of |iuisdiction conferred 
by Arts 226 and 227 of the Constitution in res- 
pect of such cases With this view it is prop'^sed 
to amend the U P High Courts (Abolition of 
Letters Patent Appeals) Act, 1 962 ” 

The object of ss 3 and 4 of the 1962 Act is to save 
all litigants fiom inconvenience and expen'c of filing 
sjiecial appeals The object is applicable eaualh to 
those litigants who had filed their VTit petitions before 
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jjyg s 4 came into force and to those litigants who filed their 

— ^vuL petitions theicafter Since the object was to pro- 

inuw tect the litigants fioni some cmI oi abuse, it is iegiti- 
SHrvPA). naate to hold that the intention was to save and protect 
all such litigants ivho can be protected If it is held 
Mathux, j that the special appeals arising out writ petitions filed 
before s 4 came into force, are not abolished, then a’ 
large number of litigants trill not be saved from the 
evil or abuse from which the Legislature wanted to 
save them Such an interpretation would partly defeat 
the object of the provision The object of the provi- 
sion also points towards its being retrospective in opera- 
tion 

The language used ms 3 of the U P High Court 
(Abolition of Letters Patent Appeals) Act, 1962 is simi- 
lar to the language used m the newlv introduced s 4 
S 3 reads: 

"(1) No appeal, aiismg from a suit or proceed- 
ing instituted or commenced, whether prioi or sub- 
sequent to the enforcement of this Act, shall lie to 
the High Court from a judgment or order of one 
Judge of the High Court, made in the exercise of 
appellate jurisdiction, in respect of a decree or 
order made by a court subject to the superinten- 
dence of the High Court anUhing to the con- 
trary contained in cl 10 of the Letters Patent of 
Her Majestv, dated the 17th March, 1866 read 
ivnth cl 17 of the U P High Courts fAraalgama- 
tion) Order. 1048. or in any law notwithstanding 
(2) Notwthstandmg anything contained in sub- 
s (1) all appeals pending before the High Cotirt 
on the date immediately preceding the date of 
enforcement of this Act shall continue to lie and 
be heard and disposed of as heretobePore as if 
this ^ct had not been brought into force,” 
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There can be no doubt that s 3 is retrospective and 
abolishes all special appeals aiising out of appellate 
judgments of single Judges even ivheie the light of 
appeal had become vested Only special appeals 
which were pending were saved by sub-s (2) Since 
the object of ss 3 and 4 is the same and the language 
used is similar, it is reasonable to infer that the Legis- 
lature intended both provisions to be retrospective 
and to abolish special appeals even ivhere the right to 
file the special appeals has become vested in the 
parties 

For the reasons stated above I am of the view that 
except for special appeals pending on l7th August, 
1972, all special appeals arising out of revenue suits 
or consolidation proceedings, whether the right to file 
the special appeals had become vested or not in the par- 
ties, have been abolished by s 4, The appeal filed bv 
the appellants was. therefore, not maintainable 

The Special Appeal may now to laid before the 
Bench concerned with mv opinion for necessary orders 

Qiieitton ansnicted 
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Factories Act, 1940, ss 12, 92 and r 18 — Scheme foi dtspo- 
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1973 The power gi anted to the Effluent Board under sub-r 11 

of 1 18 authorising it to approve the arrangements which the 

Sthi «r t^j,,tin'j, factoiv has made with regard to its wastes and effilu- 
,, cuts also caiiies ivith it an implied power to reject the anan- 
kuiM gcmenl and to issue diiections for the malcing of other specific 
PiusiD arrangement which in the opinion of the Effluent Board would 
be effective 

If the diiections given by the Effluent Board are not com- 
plied with by the respondents they are clearly guilty of an 
offence punishable under s 92 of the Act 

Jagannath Sharma v State (1) and State v Han Ram 
Kamam (2) overruled 

Government Appeal No 2700 of 1969 from the 
01 del of R N Sinha, IV Civil and Sessions Judge, 
Goiakhpur in Criminal Appeal No 359 of 1968 

G 4 , for the Appellant 

V S iwasthi, for the Respondent 

P N BUvShi, J — ^The respondents have been con- 
victed foi an offence punishable under s 92 of the Fac- 
tories Act, 1948 for breach of the provisions of s 12 of 
the said Act lead with r 18 of the U P Factories Rules, 
1950 They have been awarded a sentence of fine of 
Rs 250 each and in default to undergo one month’s 
S I 

Tlie lespondents are occupier and Manager of Dia- 
mond Sugai Factoiy, Pipraich, district Gorakhpur 
The factoiy was m existence on the date of the en- 
1 01 cement of the lules framed under the Act Undei 
cl 7 of r 18 of the U P Factories Rules, the factory 
was reqiuied to submit to the Effluent Board which 
was constituted by the State Government, an applica- 
tion detailing the arrangements which were in exist- 
ence for the disposal of the wastes emanating due to the 
manufactuimg process carried on by the factoryi for 
Its approval It appears that the Effluent Board did 
not approie this ariangement and made suggestions to 

fl) Cr R« No 13S of 1070 dated (2) Cr Appeal No 41 of 1000 dated 
omii \pnl. 1971 18th July, 1972 
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the factory from time to time as to the manner it should 
disposed of its eftluents but the management of the 
factory did not comply with these suggestions The 
Inspector of Factories mspected the premises of the 
factory on 12th May, 1967 He found that propei 
aiiangement had not been made tor the disposal of 
the effluents from the factory as directed by the Efflu- 
ent Board He therefore, filed a complaint on 1st 
March, 1968 in the court of the District Magistrate, 
Gorakhpur for taking cognizance of the offence against 
the accused under s 92 of the Factories Act as afore- 
said 

The respondents asserted in their statements that 
effective arrangements had been made for disposal of 
the effluents and the Effluent Board had not prescrib- 
ed any definite plan It is further asserted that the 
complaint had been filed under some illusion The 
respondents produced Ram Dularey Singh (D W 1) 
Deputy Chief Engineer of tlie factory and Chandiika 
Tewari (D W 2) to prove then case These witnes- 
ses deposed that the wastes emanating from the fac- 
tory was disposed of into a pond, and that the same 
was bemg used for irrigating the fields without causing 
any harm to any one 

The prosecution in support of its case examined 
Sri Banwari Lai Shukla (P W 1), Inspectoi of Fac- 
tones and also filed a senes of correspondence between 
the Inspector of Factories, and the Diamond Sugar 
Factory vide Exs Ka-1 to Ka-12 Sn Banwari Lai 
Shukla in his deposition repeated the allegations made 
in the complaint From a perusal of the statement 
and the correspondence referred to above, it is cleai 
that by order of the Effluent Board, the factory ^va.s 
directed to instal a plant foi treating the effluents 
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flowing out of the factory premises This order has 
not complied with by the said factoiy up to this day 
There is no dispute on this point between the parties 

The first class Magistrate, Gorakhpur by his order 
dated 17th September, 1968 held the respondents guilty 
of an oitence foi the breach of s 12 of the Factories 
Act read with r 18 of the Rules framed thereunder, 
and convicted the respondents under s 92 of the said 
Act and imposed a fine of Rs 250 each 

An appeal filed theiefrom was allowed by the Ses- 
sions Judge, Gorakhpur on 16th September, 1969 on 
the findmg that the airangements made by the factory 
for disposal of its wastes and effluents through a Nali 
did not appear to be ineffctive Aggrieved thereby, 
the State of U P has filed an appeal in this court 
undei s 417, Cr P C 

Learned counsel for the State has argued that the 
acquittal of the accused is not warranted in law. He 
has pointed out to us certain sections of the Factories 
Act and the Rules made thereunder in support of his 
submission which we shall presently examine S 12 
of the Factories Act runs thus . 

Disposal of wastes and effluents— (1) Effective 
arrangements shall be made in every factory for 
the disposal of wastes and effluents due to the 
manufacturing process cariied on therein 

(2) The State Government may make rules 
prescnbing the airangements to be made undei 
sub-s (1) or requiring that the arrangement made 
in accordance with sub-s (1) shall be approved by 
such authority^ as may be pi escribed 

Under this section a duty is cast upon eveiy factory to 
make effective an'angements for disposal of its wastes 
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id effluents The aforesaid section envisages two pro- 
idures for sautmizing whether the axTangements made 
y factory are effective or not In the first pkce, the 
tate Government is authoiised to prescnbe rules with 
egard to the arrangements that ought to be made. In 
he second place, the State Government is authorised to 
ippoint an authority which is empowered to approve 
)f the arrangements made by the factory. It is not dis- 
luted that the State Government has not prescribed 
my rules as required under sub-s. (2) of s 12 It is 
further not disputed that the State Government has 
appomted the Effluent Board which is the authority to 
approve of the arrangements made by the factory Thus 
in the present case we are not concerned with the 
powers and jurisdiction of the Effluent Board with re- 
gard to the approval or otherwise of the arrangements 
which a fectory makes for disposal of its wastes and 
effluents It has to be considered whether these arran- 
gements are effective or not. 

Coming now to the rules which have been fiamcd 
under s. 12(2) of the U. P. Factories Act, 1948 it would 
be pertinent to refer to r 18, sub-r. (1), The Efflu- 
ent Board is to consist of the following members. 

(a) Chairman, who shall be the Director of Me- 
dical and Health Services, U. P., Luduiow 

(b) Members (Secretary) who shall be the Chief 
Inspector of Factories, U P , Lucknow. 

(c) Eight other members belonging to the Health 
Department. Engineering Department, Iirigation 
Department, Agricultural Depaitment, Health 
Organization Department, Head of General Re- 
search Section of the Technological Institute, Kan- 
pur and lastly the Chairman of the Indian Sugar 
Mills Association, U P Branch. 

6 H C. (I L R )— 1978— 11 
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It ii> alM) provided in sub-r (k) of r 18 that five other 
'•uii.oF membeis may also be appointed by the State Govern- 

U. It 

r ment 

Kamlv 

The coubtituiioii of the Effluent Board clearly indi- 
p N Ctites that it compromises of technical hands who ate 
Bak6iH,j. jjj q£ public health but the 

interest of the management is also represented therein 
This Effluent Board is to fimction for a period of two 
)eais imder sub-r (3) of r 18 Travellmg allowance 
has been permitted under sub-r (4) of r 18 The 
procedure for meetings is prescribed in sub-rr (6) and 
(6) of r 18 Under sub-r (7) of r 18, it is laid down 
that: 


“Every factoi-y in existence on the date of the 
enforcement of this lule shall submit to the Board 
an application along with detailed plans of ariange- 
ments proposed to be made, or in existence, in ac- 
cordance with sub-s (1) of s 12 within 3 months 
from the date of enforcement of this rule ” 

It is not disputed that in pursuance of the require- 
ments of sub-r (7) of r 18, the Diamond Sugar Mills 
applied to the Effluent Board within the time prescrib- 
ed therein It appears from the perusal of the 
record that the arrangements made by the Diamond 
Sugar Factory were provisionally accepted by the Efflu- 
ent Board, but by an order dated 31st January, 1966 
from the Chief Inspector of Factories, U P this interim 
arrangement was cancelled The Diamond Sugar Fac- 
tory was directed to install a treatment plant for the 
isposal of its wastes and effluents The factory was 
jven a number of opportunities to comply wdth the 
directions of the Effluent Board with the result that it 
iras deaded to proseaite the respondents for non-com- 
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One of the points raised in this appeal is whether the 
Effluent Board had the power to give directions to the 
factory to install a treatment plant while dmppro\nng 
of the arrangements which had been made by the fac- 
tory as detailed in his application under sub-r (7) of r. 
18. For deciding this question is necessary to refer to 
sub-r. (11) of r 18 which runs thus; 

"If the Board approves of the arrangements the 
plans in duplicate shall be returned to the fectory 
didy signed by the Secretary on behalf of the 
Board. 

It is argued that sub-r (11) of r 18 only authorises 
the Effluent Board to approve the arrangement but is 
silent on the question whether it has the power to dis- 
appiove the arrangements and issue further instructions 
Learned counsel for the respondents has relied upon 
an unreported decision of Hon’ble B D Gupta^ J in 
fagannath Sharma v State (1) The following obseiva- 
tions of the learned single Judge may be quoted here • 

The language in which cl (1) of r 18 is coudi- 
ed is somewhat unfortunate inasmuch as it ap- 
pears to lay down that if the arrangement made 
is in accordance with sub-s (1) of s 12, it shall 
be approved by the Effluent Board However, 
construing the provisions in cl (1) as laying down 
that such arrangements as existed or are propos- 
ed, shall be laid before the Effluent Board for its 
approval and that in case the Board approves the 
arrangement, the plans shall be returned as con- 
templated by cl (li) There is no provision in r 
18 as to what would be the position in case the 
Effluent Board disapproved the existing or pro- 
posed arrangements, and I fail to see how any 
breach of anv provision in r 18 is made out by 

(1) Cr Rev No, 188 o£ 1970 dated 80 4-1971. 
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reason of the circumstance merely that the Efflu« 
ent Board disapproved the arrangements set for- 
ward on behalf of the factory in the application 
made by the factory to the Board under cl (7) 
of the rule.” 

The above passage has been quoted with approval 
by Jagmohan Lal, J in State v Hari Ram Kamant 
( 1 ) 

We have carefully considered these single judges 
decisions but in our opinion they do not lay down the 
correct law It is an established principle of law that 
when the Legislature enables something to be done, 
it gives power at the time by necessary implication to 
do everything which is indespensible for the purpose 
of carrying out the purposes in view Dealing with 
this doctrine Pollock, C B observed in Fenton v. 
Hampton (2)* 

"It becjomes} therefore all important to consi- 
der the true import of this maxim, and the extent 
to which it has been applied. After the fullest 
research which I have been able to bestow, T ta\e 
the matter to stand thus; whenever anything is 
authorised and especially if, as matter of duty re- 
quired to be done by law and it is found I’^pos- 
sible to do that thing unless somethins: else not 
authorised in express terms be also done, then that 
something will be supplied bv necessan intend- 
ment ” 

In Btdt Leaver and Tobacco Merchants Association, 
Gondta V. State of Bombay (3). their Lordships of the 
Supreme Court while dealing rvith the aforesaid prin- 
ciple of law' have observed thus 


fi) Govt App No 41 of 
(^) (1858^ 117 K R 02 at p 

\ mi s c m, 


1969 decided on 18-7-1972 
41* 11 Moo RC 447 
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“In other words, the doctrine of implied powers 
can be legitimately invoked when it i<! found that 
a duty has been imposed or a power conferred on 
an authority by a statute and it is further found 
that the duty cannot be dicharged or the power 
cannot be exercised at all unless some auxiliary 
or incidental power is assumed to exist In such 
a case, in the absence of an implied poiv^ei the sta- 
tute Itself would become impossible of compliance 
The impossibility in question must be of a gene- 
ral nature so that the performance of duty or the 
exercise of power is rendered impossible in all 
cases It really means that the statutory provi- 
sion would become a dead letter and cannot be 
enforced unless a subsidiary power is implied ” 

In our opinion, the power granted to the Effluent 
Board under sub-r (111) of r 18 authorising it to 
approve the arrangements which the existing factory 
has made with regard to its ivastes and effluents aho 
carries with it an implied power to reject the arrange- 
ment and to issue directions for the makin? of other 
specific arrangement which in the opinion of the Efflu- 
ent Board would be effective in the circurastinces of 
each case If this power is not implied, sub-r fll) of 
t 18 would become a dead letter incapable of rrovid- 
ing any relief for the making of an effective arrange- 
ment to safeguard the health and welfore of the 
workers of the factors' We, therefore, are of ooinion 
that the single Judge decisions referred to above has 
been wrongly decided and must be overruled 

The next question which has been raised in this 
case depends upon the interpretation of sub-r fl4) of 
r 18 framed under the Factories Act which ri’HS 
thus. 
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"The Manager, or the occupier of the factory 
ma), within thirty days of the date of the decision 
of the Boaid, appeal against it to the State Govern 
ment whose order shall be final ’’ 

Learned counsel for the respondents has argued that 
use of the words “shall be final” cannot oust the juris- 
' diction of this court to consider whether tlie arrange- 
'ments provided by the factory are effective or not. 
For this purpose also, reliance has been placed upon 
the abovementioned single Judge decision; in which 
the following observations have been made: 

“It is true that the necessary inference flowing 
from the disapproval by the Effluent Board was 
that in the opinion of the Board, the arrangements, 
which the factory had been resorting to for dis- 
posal of its wastes and effluents, was not effective 
That however, by itself, appears wholly insuffi- 
cient to mahe the court hold tliat the applicants 
had not made effective arrangements for the 
disposal of the wastes and effluents If the 
State Government rules presa'ibing the arrange- 
ment to be made, and that arrangement had not 
been lesorted to, a breach of cl (i) of s 12 of the 
Act mav have been involved In the absence of 
anv such rule by the State Government, the Court 
has to record its oivn satisfaction in regard to each 
case brought before it that the factory concerned 
had not made effective arrangements for the dis- 
posal of wastes and effluents ” 

We have held above that the Effluent Board is em- 
powered to disapprove of the arrangement made bv 
the factory and also to give further directions as to the 
manner in which the wastes and effluents of the factory 
are to be discharged Under sub-r (14) of r 18 the 
Manager or the occupier of the factory had been given 
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a light to file an appeal to the State Government with- 
in tlurty days and. that the order of the State Govern- 
ment shall be final as laid down thereunder The 
pomt for consideration is as to what is the scope of the 
finality which is mentioned in that sub-section Final- 
ity of orders may be of two types In one case, it may 
refer to finality within the provisions of that Act 
That IS to say oface the order has become final 
because the State Government has decided it 
under sub-r (14) of r 18 or because no appeal has 
been preferred by the party, m either case the authori- 
ties provided under the Factories Act or the lules 
framed thereunder have got no power to revise or 
review the final order passed in accordance with the 
provisions of these rules The other type of finality 
refers to the jurisdiction of the courts to consider the 
conectness or otherwise of the orders passed under 
sub-r (14) r 18 It cannot be disputed that such 
orders as are passed by the Effluent Board can be chal- 
lenged by civil courts It is not the intention of the 
framers of the Factories Act and the rules framed 
thereunder to oust the jurisdiction of the Civil Courts 
in considering the question whether the arrangements 
made by factory are effective or not. But for that pur- 
pose, It is necessary that an action should be launched 
in the proper forum that is the civil court for chal- 
lenging those orders In several enactments we find 
that the jurisdiction of the civil courts to take cogniz- 
ance of proceedings arising under that Act are barred; 
for instance under s 49 of the Consolidation of Hold- 
ings Act, no civil suit or proceedings shall he for chal- 
lenging the orders passed under that Act There is 
no such corresponding provision in the Factories Act. 
As sudi, it is evident that this Act does not bar the 
jurisdiction of the civil courts to consider whether the 
requirements of s 12 of the Factories Act have been 
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compiled with or not In the present case, however, 
no avil suit has been filed for the purpose of dialleng' 
ing the correctness or otherwise of the orders passed 
b) the EfQuent Board As such to our minds, that 
matter cannot be gone into in a prosecution under s 
92 of the Factories Act S. 92 of the Factories Act 
runs as follows: 

“92. General penalty for offences — Save as is 
otherwise expressly provided in this Act and sub- 
ject to the provisions of s 9S if in, or in respect of, 
an) factory theie is any contravention of any of 
the provisions of this Act or of any rule made 
thereunder or of any order m writing given there- 
under, the occupier and manager of the fectory 
shall each be guilty of an offence and punishable 
with imprisonment for a term, which may extend 
to three months or with fine, which may extend to 
five hundred rupees or with both and if the oin- 
travention is continued after conviction, with a 
furthei fine which may extend to seventy-five 
rupees for each day on which the contravention 
is so continued ” 

From a perusal of this section it is dear that the 
ocoipier or manager of the factory are liable to com- 
mit an offence under the aforesaid section of the Ac( 
if they have contravened any rules made thereunder 
or any order given in writing thereunder 

In the present case, as we have mentioned above, 
the Effluent Board had passed an order directing the 
Diamond Sugar Factory to install a treatment plant in 
the premises for the disposal of its wastes and effluents 
This order had become final under the Act as no ap- 
peal had been preferred therefrom by the respon- 
dents A disobedience of this order, therefore, is 
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clearly covered by the provisions of s 92 of the Fac- 
tories Act 

In our opinion, therefore, all that this Court is re- 
quired to consider in this appeal is whether there is 
in existence a final oi der of the Effluent Board which has 
been contravened by the respondents Ihere is no 
dispute that theie is such an older which has not been 
complied with by the respondents As such, in our 
opmion the respondents are clearly guilty of an offence 
punishable under s 92 of the said Act The observa- 
tions made in this connection in the unreported dea- 
sions referred to above, therefore cannot be unheld 
for the simple reason that they have failed to considei 
the import of the words “shall be final” as laid dora 
in r 18, sub-r (12) of the U P Factories Rules, 1950 
We are, therefore, of opinion that by contravention of 
the order of the Effluent Board directing the respon- 
dents to set up treatment plant they have committed 
the breach of s 12 of the Factories Act read with r 
18 of the aforesaid Rules punishable under s 92 of the 
Factories Act 

In the result, therefore, this appeal is allowed. The 
order of the Sessions Judge dated 15th September, 1969 
IS set aside and dial of the Magistrate dated 17th Sep- 
tember, 1968 is restored The respondents are con- 
victed under s 92 of tlie Factories Act and sentenced 
to a fine of Rs 250 each In default of payment of 
fine, they shall each undeigo simple imprisonment for 
one month 
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APPELLATE CIVIL 


Before Mr Justice R, L. Gulati and 
Mr Justice C. S P Singh 

KAi>fil NATH DIKSHIT Petitioner, 


V. 

UNION OF INDIA and others ... Respondents, 

Roles of Cooxt, 1952. {Allahabad High Court), Chap. VUl, r. 
5 — Writ petition dismissed in default — Application for res- 
toration also dismissed-— The dismissal of writ petition in 
default is ‘Judgment" hence appealable 
The order of dismissal of a wnt petition is a judgment 
within the meaning of that word as used in the Letters Patent 
and r 5 of Chap VIII of the Rules of the Court, and as such 
appealable. If the order is of such a natuie that the rights 
or claim of any of the parties are finally denied, the ordei 
or decision in question would be a judgment 

Special Appeal No. 662 o£ 1972 from the judgment 
and order dated 9th October, 1972 and 1st December, 
1972, passed by G. C Mathur, J. in Civil Miscella- 
neous Writ Petition No 4448 of 1969 

B. P. Srivastava and Shanti Bhushan, for the Appel- 
lant 

G. K. Sahai and S. C , for the Respondents. 

C S P. Singh, J : — ^The appellant who was a Super- 
intendent of Police was dismissed by an order dated 
17th June, 1969 by the President of India (Ann. XLVI 
to the writ petition) The petition came up for heal- 
ing on 9th October, 1972 and was dismissed in default 
Subsequently, an application for setting aside the dis- 
missal in defeult was made, but that too was dismissed 
^ order dated 1st December, 1972. The appeal 
is directed against these two orders Counsel for the 
respondents has contended that no appeal lies against 
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the two oiders aforesaid It is as such necessary to 
consider as to whether an appeal lies against the orders 
aforesaid 

Counsel for the appellant has contended that both 
these orders amount to a judgment and are as such 
applicable We propose to consider as to whether the 
first order i,e of 9th October, 1972 by which the peti- 
tion was dismissed in default amounts to a 'judgment' 
The Order of the 9th October, 1972 had the effect of 
dismissing the writ petition and refusing the relief pray- 
ed for and terminating the proceedings in the writ peti- 
tion, and It is in the light of these circumstances that one 
has to consider as to whether the order dated 9th Octo- 
ber, 1972 amounts to a ‘judgment’ as contemplated by 
T,etters Patent We have been referred to a large num- 
ber of authorities touching the question as to what is 
judgment under ss 109 and 110, C.P.C and Arts. 133 
and 134 of the Constitution, but as has been held by 
their Lordships of the Supreme Court in Radkev 
Shyam v Shyam Behari (1), the decisions under these 
provisions have no bearing on the construction of the 
word 'judgment' appearing in the Letters Patent Cl. 
10 of the Letters Patent has been considered by their 
T,ordships of the Supreme Court in the case of State 
of U P V Dr Vijay Anand Mahraj (2) and in the case 
of Radhev Shyam already referred to earlier We pro- 
.'ose to refer to these nvo cases first 
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Tn the case of State of U P v Dr Vtfay Anand Mah 
(2) an order of assessment made bv an Additional 
Collector under the U P A^icultiual Income Tav 
Act 1048 iras 'ouashed bv a writ issued under Art 22R 
of the Constitution on the sround that the assessment 
was without Jurisdiction Subseouentlv. as'es'tments 

(1) A 1 R 1071 S.C 9837 


f9) A I R 1968 s C 946 
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i» 7 » made b) Additional Collector were validated by Ordi- 
nance II oi 195b which vas leplaced by Act No. XIV 
dimhit qJ. retiosiiectnc eltect The Act, also made 

Union ot |novihion toi a ic\ieu being made in cases where the 

.iNUNsmcnt had been set aside on the ground of want 

ViB^.j nl juusditUon Vn application was made by die State 
<)1 P loi icview This application was di'^missed 
by a learned single Judge of this Court on the ground 
that U P Act No XIV of 1956 did not apply to pro- 
ceedings under Art 226 of the Constitution An ap- 
peal against this ordet was taken to a Division Bench 
but was dismissed on the ground that the order dis- 
missing the review application was not a judgment 
within the meaning of Chap VIII, r 5 of the Rules 
of the Court, and further that the provision for review 
did not appi) to proceedings undei Art 226 of the 
Constitution One of the questions canvassed before 
the Supreme Court was to whether the order of the 
learned single Judge dismissing the review application 
was ‘a judgment’ Their Lordships of the Supreme 
Court referred to the cleavage of opinions in the various 
High Courts as regards the meaning to be given to the 
wmrd ‘jud^ent’ appearing in the Letters Patent The 
Madras High Court had given a wider meaning to that 
tvord than that given by the Calcutta and Nagpur High 
Courts, ^eir Lordships did not think it necessar\ 
to reconcile the decision of the various High Courts 
and held that even on the narrower meaning given to 
that word by the Calcutta and Nagpur Cou»-t®, the 
decision would still be 'a judgment’ 'Their Lord^hins 
held that inasmuch as the decision of the learned smgle 
Tudore dismissing the anplication for review denied the 
right of the State alleged to have been conferred under 
the Amending Act. it was ‘a judgment’ within the 
meaning of d 10 of Letters Patent In Rdihe-s^ Shvaw 
V Sh^'am Behan Sin^h HI an objection under O XYT 
m AT.R 1971 sc 2887 ' 
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1 , 90 of the Civil Proceduie Code was dismissed b\ the 
executive court Theiealter, an appeal was filed m 
the High Court A learned single Judge of this Court 
allowed the appeal Against that decision, respondents 
filed a Lettei^ Patent Appeal undei cl 10, ind i 5, 
Chap VIII of the Rules of the Court An objection 
was taken to the maintainability of the appeal on the 
ground that the order of the learned sinele Judge d d 
not amount to a judgment within the meamng of cl 
10 erf Letters Patent and was not as such appealable 
The Division Bench overruled this contention follow- 
ing the Full Bench decision of this Court in Standard 
Glass Beads Factory v Shiv Dhai (1) The matter was 
thereafter taken up in appeal before the Supreme 
Court The Supreme Court noticed the decisions of 
various High Courts including that of this Court, but 
did not express an^ opinion as to which of the High 
Courts had expressed the correct view in the matter. 
It held that an application under O XXI, r 90, C P C. 
decided either way affects the rights of the auction pur- 
chaser and also of the person who makes such an ap- 
olication, and an order in these proceedings is ‘a judg- 
ment’ inasmuch as the proceedings raise a controver«y 
between the parties affffecting their valuable rights a’^d 
the order allowing an application deprives the pur- 
chaser of the right accrued to him as a result of the 
auction sale The principle that emerges from these 
two decisions is that before an order can be said to be 
a judgment under the Letters Patent, it must a*^ect th" 
parties either by granting or refusing the mrticniar 
■eh'ef claimed for in the proceedino's In the nresent 
"ase the order dismissing the petition in default had 
the effect of denying the substantive relief claimed in 
the petition vi7 that of ouashing the order of dismis- 
sab This being so, the order in question is a hidgment 
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kum^Nun Within the meaning of that word as used in the Letters 
DiKsiuir Patent and r. 5, Chap VIII of the Rules of the Court, 
I w and is as such appealable Counsel for the respondents 
— — has urged that even though the order in question dis- 
posed of the petition with the result that the relieh 
prayed for in the petition were denied, the order is not 
'n judgment' as there has been no decision on merits 
We are unable to accept this contention There is 
nothing in r 5, Chap VIII of the Rules of the Court 
or cl 10 of the Letters Patent which suggests that before 
a particular order or decision can be said to be 'a judg* 
ment’ it must be based on the merits of the contro- 
versy We are of the view that if the order is of such 
a nature that the rights or claim of any of the parties 
are finally denied, the order or decision in question 
would be a judgment and hence appealable In the 
present case, it has been seen that the appellant’s chal- 
lenge to the order of dismissal came to an end with 
the dismissal of the writ petition, and the contention 
of the respondents that the order in question was valid 
remained intact, and that being so, we have no hesita- 
tion in holding that the order was appellable Coun- 
sel, as has been noticed earlier, referred to a larpe 
number of decisions concerning the interpretation of 
the word ‘judgment’ in cases arising under the Code 
of Civil Procedure and Art 183 of the Constitution 
It is, however, not necessary to refer to these cases in 
view of the decision of the .Sunreme Court in Rddhey 
Shvam y Skveim Behari Bheh ('n The onestion that 
now arises is as to whether the order dicmisn^g the 
netifion in deftuTt was lustified On the date when 
the case came up for hearino-. Mr P Srivn^tavn, who 
appeared for the appellant had sent an illness slip 
M K L Mma the other counsel anpeared in the 
case was no long instructed iu the matter It anpears 

m > TR 1971 so 9S87. 
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that mformation was given to the court that some other 
senior counsel was engaged but was not available on 
that date From the record, it appeals that no vakalat- 
Ti ^ma or appearance slip on behalf of the senior counsel 
had been filed on that date The result was that Mr. 
B P Snvastava was the only counsel appearmg for the 
petttionei and he was ill on that date. This being so. 
It would have been advisable for the learned single 
Judge to adjourn the case instead of dismissing it in 
default We are thus of the view that the order dis- 
missing the petition in default was not justified and 
as such has to be set aside In this view of the matter 
It become unnecessary to consider as to whether the 
Older dated 1st December, 1972 is a judgment 

The question then arises as to whether the matter 
should be remanded to the learned single Judge or 
the petition should be decided 'by us. The petitioner 
was suspended as far back as 6th February, 1961, and 
the order of dismissal was passed on the 17 th June. 
1969, and the petition in this Court was filed shortly 
thereafter in 1969 The record of the petition is com- 
plete and considering the lengthy proceedings that have 
taken place in this case, we think it advisable to decide 
the petition instead of remanding the matter to the 
learned single Judge 

Coming now to merits of the controversy, counsel 
for the petitioner has firstly urged that the order of 
suspension is bad on account of the feet that it was 
passed before disciplinar}' proceedings were initiated 
^inst him; and secondly that the order in question 
was vitiated on account of the fact that it has been 
passed at the instance of the Chief Minister Chaudhry 
Charan Singh; and thirdly that it is in violation of the 
principles of natural justice We propose to examine 
these contentions seriatim 
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An ordei of suspension against the petitioner could 
kiam NAiH have been passed only in case disciplinary proceedings 
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had already been initiated against the officer concern- 
'''iNDiA^'^ cd In the present case, the suspension order was 

passed on 6th February, 19fal (Ann “1” to the petition) 

By a lettei o£ 26th June, 1961, the State Government 
informed the petitioner that disciplinary proceedmgs 
under r 5 of All India Services (Disaplinary and Ap- 
peal) Rules, 1966 had not yet been initiated against 
him The Supreme Court, in the case of P P Nayak 
\ Union of India (1) has held in a case arising undei 
the All India Services (Disciplinary and Appeal) Rules, 
1959 the provisions of which are in pan materia so fer 
as the provision relating to suspension is concerned 
with the rules governing the case of the petitioner, 
that, initiation of disciplinary proceedings is a condi- 
tion of precedent to the passing of a suspension order 
The suspension order as such passed on 6th January, 
1961 was invaHd Counsel for the respondents has,’ 
however, urged that even if the order in question was 
invalid, the order should not be quashed and no order 
directing payment of salary for the period of suspen- 
sion should be made in favour of the petitioner inas- 
much as the challenge to the order of suspension is 
belated and secondly that the suspension order having 
lapsed after the order of dismissal, the order does not 
exist in the eye of law, and as a consequence, no order 
tor payment of salary can be made in favour of the 
petitioner In respect of the second contention, counsel 
or the respondents has placed reliance on a decision of 
the Supeme C^urt m Om Prakash T^upta v State of 

1 , * 1 . ! for us to consider as to 

c present case the order of suspension 
e sai to e non-existent in the eye of law, so as 
prevent it from being quashed by issue of suitable 
d) air 197. sc 654 ^ ^ 
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writ, or even il: it has lapsed, the court is powerless to 197 s 
Uiiect payment of salary to tlie petitioner, for we are k^siTnuh 
of the view that the petitioner is guilty of laches so far “ikMiu 
as challenge to this order is concerned. The petitioner union op 

was clearly intimated by the letter of 26th June, 1961 

(Ann “VI” to the petition) that no disciplinary pro- ^Jngh, j 
ceedings under the Services Rule of 1955 had been 
initiated against him Ihis being so, the petitionei 
should have challenged tlie suspension order soon 
dieieafter Instead of doing so, he waited for the dis- 
missal order and has sought to challenge the order in 
1969 Even if the petitioner were to file a suit to chal- 
lenge the order of suspension, it would be barred by 
limitation and we see no jurisdiction for condoning the 
delay as no valid explanation has been offered for this 
delay We accordingly decline to interfere with the 
order of suspension at the instance of the petitioner 
Coming now to the contention that the older of dis- 
missal IS vitiated on account of mala fides of the ihen 
Chief Minister Chaudhari Charan Singh, we are of the 
view that this contention must also be rejected An. 
enquiry into the charges levelled against the petit oner 
was made by a body which did not consist of the Chief 
Minister, and ultimately the order of dismissal was 
passed by the President of India It has not been estab- 
lished that either the enquiring members or the Presi- 
dent of India were influenced by Chaudhari Charan 
Smgh, the then Chief Minister, against whom there are 
imputations of mala fides. In the circumstances, it 
cannot be said that the order of dismissal is vitiated 
on account of any illwiU or grudge which Chaudhary 
Charan Singh bore against the petitioner. This being 
so, the dismissal order cannot be struck down on this 
score. This apart, the allegations made against Chau- 
dhari Charan Singh have been controverted by an affi- 

6HC. (I L R )— 1973— 18 



J7U XHJh. INDIAN LAW REPORib L1973 

1978 clAvii tied b) lum Initially Ghaudlian Cliaian tingh 
Kt’iiTMiH iud not tied au) altdavit controverting the allegatiom 
DihsHH made against tim They had been con- 

^''‘'iNMA^ novel ted by an altda\it tied by an oftcer of the State 
Goteinment Subsequently, duiing the hearing of the 
Singh, J appeal, an aiiidavit was tied by Ctaudhari Charan Singh 
Counsel for tlie petitioner objected to the affidavit being 
biought on the recoid at this stage We, however, 
thini that it tvould be in the ends of justice to bring 
the affidavit on the record, and not to allow the peti- 
tionei to take advantage of the technical plea that the 
allegations of mala fide had not been controverted by 
the person against whom tliey have been made We 
aie satisted on a perusal of the affidavit field by Chau- 
dhii Chaian Singh that the petitioner has not satisfac- 
tonly established the allegations of mala fide made 
against him The second contention must, therefore, 
fail. 

We now turn to the mam contention in the case, 
tiiat tlie order of dismissal has been passed m breach 
of the principles of natural justice. Counsel for the 
petitioner has contended that the petitioner made a 
request for inspection of documents set out m Ann. 
“XXV” to the petition, before filing of the written 
statement on the ground that it would not be possible 
for the petitioner to prepare his written statement 
satisfactorily in the absence of documents, but in spite 
of repeated request, inspection of only some of ^e 
documents were allowed, while other documents set 
out in Anns “XXVIII” and “XXIX” were not made 
available to him with the result that a full and com- 
plete rmtten statement could not be filed by the peti- 
tioner A perusal of Anns “XXVIII” and “XXIX' 
clearly reveals that the petitioner was ftilly cognizant 
of the contents of these documents as also the purpose 
for which he would be utilising them. A written state- 
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merit filed by a party is foi the purpose of contiovert- 
ing the allegations made against him in the disciplinary 
proceedings, and need not set out the evidence in sup- 
port of the written statement Xb^ ivritten statement 
of the petitioner has been filed' 'as ’Ann “XXX’' to the 
petition, and runs into as manv as 346 pages alons 
with the annexures A perusal of the vTitien state 
ment shows that the petitioner was in no wav preju- 
diced in the submission of his rvritten statement, by 
inspection of the documents claimed h\ him not 
having been allowed at the stage of th'e filing of the 
ivritten statement This contention also loses force on 
account of the fact that as we have already noticed 
earlier, the petitioner was fiillv cognirant of the con- 
tents of the documents of WThich the inspection has been 
sought by him at the stage of the filing of the -written 
statement It. as such cannot be said that the neti- 
tioner ivas prejudiced in making his defence on account 
of certain docuittt'nts not having been made available 
to him for inspection at the stage of the filino- of the 
isTitten statement It is then contended that the doai- 
ment set out in Ann "XXXTX” to the petition rvere 
supnressed and not produced before the Board of en- 
niiirv, though thev were summoned bv the petitioner 
for his defence bv an aoplication dated l^th Auoust, 
1Q67 and this in anv event seriousTv handi'-anncd the 
netitioner in his defence As manv as 64 doCTiments 
have been set out in Ann “XXXTX” in resnect of 
which the allegations are that thev were no^ nrodnced 
before the Board of enonirv Before we con'sider the 
omestion as to whether there has been anv omission as 
alleo-ed and the onestion whether there v^as anv 'fusti- 
fication on the part of the proseaiting ao-encs' for not 
making the doaiments available to the netitioner it 
would be worthwhile to refer to the charges on the 
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basis of which the order of dismissal came to be passed, 
for there are a large number of documents referred 
to in Ann “XXXTX" relating to charges in respect of 
which the petitioner has been exonerated The Com- 
mission. held that only charges 1 and 6 have been 
fulh proved and chaige no 8 had been partly proved 
igainst the petitioner These charges are as under 

“Charge no 1 — ^You, Sri K N Dikshita, Super- 
intendent of Police, under suspension while posted 
as Superintendent of Police, Bulandshahr, from 
4th Afarch, 19oR to 25th April, 1960 abused your 
official position bv extorting Rs 5,000 as ille'^al 
gratification on 13th July, 1958, at your residence 
at Bulandshahr from Sub-Inspector Sri M C 
Tvagi, sersdng under you, and so are hereby 
charged with misconduct in the discharge of your 
dutv and for not maintaining absolute inte-Tity 
and devotion to your duty as enioined in r 3 of 
the All India Sersdces ^Conduct) Rules 1954 

Statement of Allegations of Charge No 1 

1 During the tenure of posting of Sri K N 
Dikshita as Superintendent of Police, Buland- 
shahr, proceedings under s 7, Police Act were 
started against S -I Sri M C Tyao^i for his failure 
to register twm burglary cases committed in Inly 
and August 1957, in Police Circle Debai, where 
he was a Station Office’’, Sri N U Ansari, Deputy 
Sunerintendent of Police was deputed as Enquir- 
ing Officer During the course of departmental 
proceedings Sub-Inspector Sri M C Tyagi was 
called bv Sri K N Dikshita at his residence on 
6th Tulv, 1958 and asked to pav Rs 10.000 to him 
as bribe The Sub-Inspector ultimately paid 
Rs 5 000 to Sri Dikshita on 13th Tulv, 1958 
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2 Sn N U Ansari, Deputy Superintendent 
of Police who had recommended the reduction of 
the Sub-Inspector was influenced by Sri K. N. 
Dikshita to change the findings and exonerate the 
Sub-Inspector, Sn K N Dikshita thus abused his 
official position and interferred with the disci etion 
of Sn N U Ansan, Deputy Superintendent of 
Police 

Charge no 6 — You, Sri K N Dikshita, Superin- 
tendent of Police, under suspension, while posted 
as Superintendent of Police, Bulandshahr, from 
4th March, 1959 to 25th April, 1960 dishonestly 
and malicioiisH caused the removal and disappear- 
ance of the original casualty and increment regis- 
ters relating to Sub-Inspector Sri M C Tyagi on 
or about June 1959, or afterwards and further 
dishonestly caused to be made interpolations and 
obliterations in the entries in Government records, 
namely, the service book and charactet roll of S I 
Sri M C Tvagi, HOB and Punishment Index 
Register in that 

(a) In the Service Book of S T Sri M C 
Tyagi regarding crossing of his efficiency bar 
and raising of pay to Rs 1 90 ner month which 
had the initials of S I was erased and instead 
an entry about withholding his integrity cer- 
tificate was substituted and figure ‘9’ of 1958 
was converted to figure '8’ to make it read as 
1958, 

(b) In the Character Roll of S T Sri M C 
Tyagi, misconduct entry no 37/ST(GV58, 
dated 18th October. 1958. and misconduct 
entry vide H O B no 943, dated 16th Nov- 
ember 1958 were subsequently inserted 
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(r) In the H O B Register entry dated 
27th Januan, 19*59, order number 66, at serial 
no '>9, regarding inclement allowed to S I 
Sn A1 C Tvagi was obligated with ink so as 
to make it illegible, 

'd) In the HOB Register pages were 
changed and '^rder no 943, dated 16th Nov- 
ember, 1958 regarding withholding of incre- 
ment of S I Sn M C Tyagi was introduced, 
(e) In the Index Register of punishment 
file, pages weie removed and fresh entries 
made incorporating the punishment of S I 
Sn M G T^a'll which did not exist earlier 
and to that end, file covers of various punish- 
ment files were also changed; 

and this you did with the object of award- 
ing misconduct entry to flie said S I and 
withholding his integrity certificate on a back 
date by your no 37/ST(C)-68, dated 18th 
October, 1958 and so are hereby charged 
with misconduct in the discharge of your 
duty and for not maintaining absolute inte- 
grity and devotion to your duty as enjoined 
in r 3 of the All-India Services (Conduct'! 
Rules, 1954 

Statement of Allegation of Charge no 6 

1 tturing the tenure of posting of Sri K N 
Dikshita as Superintendent of Police, Buland- 
shahr, he reprimanded Sub-Inspector Sn M C 
T\agi for leakage of payment of Rs 5,000 made to 
him by the Sub-Inspector (Charge no 1 refers) 
The Superintendent of Police gaye a char^'e- sheet 
under s 7 Police Act, to the Sub-Inspector on 30th 
May, 1959 in connection with the strictures parsed 
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against tlie bub-lnspectoi by the ^idditionai Ses- 
sions Judge, Bulaudshahr, in a case under s. 399/ — ‘~ 

402. 1 P C o£ P S Debai, altliough a show cause 
notice for an adverse entiy nad been given to him ^ 
previously by Sri K N Dikshita in the same ra ,s p India 
and the explanation of the Sub-Inspector to the c s p 
show cause notice had also been leceived De- 
partmental proceedings undei s 7, Police Act, 
were transferred by D I G Police, Meerut 
Range, to S P , Tehri, Gaihwal on the represen- 
tation of the Sub-Inspector 

2. Sub-Inspector Sri M C Tyagi had, in the 
mean time, been allowed to cioss his efficiency bar 
increment from Rs 180 to Rs 190 per month from 
9th February, 1959, vide entry in the order book 
dated 27th January, 1959 and in the Service Book. 

The entry in the Service Book was later got erased 
and the entry in the order book was obliterated 
Anotliei entry was inserted in the Service Book 
in back date over the erased portion about the 
withholdmg of integrity certificate of S. I. Sri 
M C Tyagn which was initialled by Sn K N. 
Dikshita The obliterated entry has been deciH 
phered by the Handwriting Expert and goes to 
prove that mcrement had been allowed to the 
Sub-Inspector Since no entry could be inserted 
in the back date in order book regardmg with- 
holding of the integrity certificate of the Sub- 
Inspector, H. O B was tampered with at the 
instance of Sn K. N Dikshit Pages of Order 
Book were changed and now pages adding 
the entry about the withholding of mtegnty certi- 
ficate of S I Sri M C Tyagi were inserted In- 
crement and Casualty Registers and Punishment 
File Index were got tampered with by Sn K. N 
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Uikihiu Su K. N. Dik&hita, on receipt oi a re- 
miiidex horn Dy. 1. G. Police, Admmistrauon 
wiongly leported to him on 24th June, 1959 that 
he had intimated to the D 1 G., Administration 
on 18th October, 1958 about the award of a mis- 
conduct entry and withholding of integrity ceru- 
ficate of S I. Sri M. G Tyagi. No such letter 
exists in the file of the Superintendent of Police 
and was never received in the office of the D. I. G., 
Administration. This he did after affecting for- 
geries and interpolations in the records 
Charge no 8 — You, Sri Dikshita, Superinten- 
dent of Police, under suspension while posted as 
Superintendent of Police, Bulandshahr from 4th 
March, 1956 to 25th April, 1960, abused your 
official position by ordering unauthorised check- 
ing of the General Diary of Police Station Kotwali 
by your Stenographer Sri S. R Gupta, on 24th 
September, 1958 at about 13 25 hours and fur-' 
ther with ulterior motive, caused the time of ihe 
checkmg of the General Diary Report written by 
your Stenographer, Sri S R Gupta changed from 
13 25 hours to that of 03 25 hours and ultimately 
failed to take action against the defaulting officers 
and so are hereby charged with misconduct in the 
discharge of your duty and for not maintaining 
absolute integrity and devotion to your duty as 
enjoined in r 3 of the All India Services (Con- 
duct) Rules, 1954 

Statement of Allegation of chaige no 8 

During the tenure of posting of Sri K N. Dik- 
shit, as Supenntendent of Police, Bulandshahr, 
Sub-Inspector Sri Mohar Singh, Station Officer, 
Kotwali, Bulandshahr, supplied Desehri mangoes 
worth Rs 80 and Dehra Dun rice worth Rs 100 to 
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Sii Dik6hita and when the S. i. appioached Sn 
JLnkMuu for payment, bn Dikshita was annoyed. 
He subsequetitly sent his btenogiaphei, bii b. R- 
Gupta, with an uitenoi motive, on 2-1 tii Septem- 
ber, lUoS, at about 13 25 hours to make an un- 
authorised checking of the General Diary of J:*. b. 
Kotwali with a view to entrap Uie Station Officer. 
He got a report ivritten in the Geneiai Diary by 
his Stenographer because it was not running in 
tune When Sub-lnspector Sri Moliar Singh ap- 
proached Sri Dikshita at his residence, he did not 
at first return the Geneial Diary and called him 
again the next moinmg When the Sub- inspector 
came next morning, S. P returned tlie General 
Diary aftei causing interpolation in the time of 
G D Report from 13 25 houis to 03.25 hours to 
mitigate the gravity of the charge Sri Dikshita 
also failed to take appropriate action against Sta- 
tion Officer. Kotivali, in this connection when die 
Sub-Inspector agreed not to take payment oi: the 
cost of nee and mangoes eailier supplied by birr 
to Sri Dikshita." 

In respect of charge no 8 the Commission recorded 
a finding that inasmuch as the first part of dharge rests 
on the statement of Sri Mohar Singh, and there being 
other infirmities in the evidence of the prosecution, the 
first part of charge no 8 had not been proved and it 
was only the second part that was proved. Now the 
documents which are in respect of charges 1, 6 and 8 
are mentioned in Ann “XXXIX” to the petition at 
serial nos 1, 2, 3, 4. 5, 6, 7, 8, 9, 10. 14, 15, 17, 18, 
19, 21, 22, 23, 24, 25, 28, 29, 30, 31, 33. 34, 35 and 38. 
As there was serious controversy between the parties 
as to whether these documents had been made avail- 
able to the petitioner, we had the record of the case 
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jgjg summoned and thcieaftei counsel foi the respondents 
— — after a pcisus^ii of tire letoid filed a list of the documents 
filed before tJtc enquuy boaid, as also an afiidavit dated 
UHioNOjf i2tli March, l‘J7:J Reference was also made to die 
ongmal files produced before the enquuy board by 
c. a counsel for tlie respondents, rn order to show that the 
’ documeirts asked for by the pctrtroner were erther made 
a\ailablc to him, or had been filed before the enqurry' 
board, and tire pctrtroner had been afforded an oppor- 
tunity of uispecting these documents, but ciiosc not to 
exliibrt the documents rn support of his case Counsel 
lor the respondents, has also in the alternate, urged 
that inasmuch as the documents set out in Ann 
■ XXXIX ' to the pctitroii were leletant only for the 
pin poses of shaking tire a-edit of Ure wntnesses pro- 
duced in support of the prosecution, and as the peti- 
tioner knew of the contents of most of the documents, 
he ought to hate cross-examined the witnesses witli 
reference to the facts which the documents if produced, 
would have proved, but as no such attempt was made 
by the petitioner it cannot be said that the defence 
was prejudiced in any manner whatsoever by the docu- 
ments not havmg been made available to the petitioner. 
We are inclined to agree with the contention raised on 
behalf of the respondents. 

We now propose to consider the contention of the 
petitioner based on Ann ‘XXXIX” to the petition. 
Items 1, 2, 3 and 4 of Ann "XXXIX ’ are general 
diary, extracts of police station Debai of 4th February, 
1958. 3rd Marclr, 1968, 4th March, 1958 and 12th April, 
1958. So far as item no 3 is concerned, which is the 
general diary of police station Debai of 4th March, 
1958, this was filed as a defence exhibit, being Ex. D-10. 
We are then left tvith items nos. 1, 2 and 4. The pur- 
pose for rvhich items nos. 1 and 2 were to be used is 
stated in Ann XXXIX” to prove that Sub-Inspec- 
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tor T\agi, ^\ho wa'. alleged to hate biibed die peti- 
ttonei, was in the habit of ivnting Peshbandi reports 
against police oflQceis and members of the public who 
could possibly harm him In para 9 of the supple- 
mental) counter-affidatit filed on 12th March, 1973, 
It IS stated that these general diaries could not be pro- 
duced as tlie\ had been weeded out It is furthei 
avened that the petitioner filed attested copies of these 
extracts and as such this material was before the enquiry 
board In para 7 of the supplemental y rejoinder- 
afifidaMt, It IS averred that inasmuch as the enquiry 
board did not accept these copies of general diaries, 
the) were not treated as part of the record The same 
is the position in respect of item no 1. vhich is the 
general diars of police station Dcbai of I2th April, 
1958 In support of this, it is asseitcd that this would 
have proved that S I T\agi had made an entrs in tlie 
general diary on the c\e of his transfer to Bisiakh that 
the Police De{>artment had been let doivn and insulted 
by the transfer and prosed the annoxance of Tragi 
towards Dikshita It appears that T)agi i\as aross- 
exammed in respect of these general diaries He ad- 
mitted entries of 4th March 1958, and in respect of 
others, he stated that he did not recollect them We 
see no reason to disbeliere the statement in the sup- 
plementan- counter affidarit that these documents had 
been weeded out Even assuming that ther weie in- 
tentionally suppressed bv the prosecution, we do not 
see how the mere non-production of these documents 
prejudiced the defence As has been seen, the purpose 
of produang these general diary entries was to show 
that Subinspector Tragi was not an independent 
witness and bore animosity torrards the petitioner So 
far as this fact is concerned, this was amply clear from 
other materials which were already before the enquiry 
board and as would appear from the repoit of the en- 
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quiry the tribunal itself was aware of this. 

Kam^itb There was other evidence on the recoid trhich dearly 
'^*““** went to sliow that the relation between Sub-Inspector 
unioh ot and the petitioner weie not cordial This being 

IVDIA ^ * t_ • 1 • 

— — so, it cannot in the arcumstances be said that the peti- 
s^, j. tioner was prejudiced in his defence by d e no "f-pro- 
diicticn of these seneral diary entries By item no 5 
of Ann “XXXTX”, the petitioner wanted the entire 
record of the punishment and appeal file of Tyagi with 
r’-e petitioner’s comment on the three cases against 
'^ub-Tnspector T\agi The purpose of producing this 
record according to the petitioner was to show the an- 
noyance 'f •■he Sub-T^nspector with the petitioner and 
»l«o the true cha'Pacter of the Sub-Tnspector and the 
improbablhts in fh'* a’legrtion that the petitioner took 
bribe from Tsagi So far as this is concerned, the en- 
tire file had been filed as Anns P-32 and P-33 The 
petitioner, hmvever, complains that only some docu- 
ments viz Fxs P-32 an 1 P-33 were exhibited by the 
proseaition out of this file and the remaining were 
not exhibited The entire punishment and appeal file 
of Sri M C Tyagi tvas produced before us out of which 
the proseaition chose to exhibit some of the documents 
contained in the file This shoi’ld not have prevented 
the petitioner from exhibiting such other doaiments, 
in the file which supported his case The petitioner, 
however, took no such steps and as such the contention 
based on item no ^ of \nn “XXXIX” is also baseless 
Item nos 6. 7. 8. q and in of \nn “XXXIX” are stated 
in para 12 of the supnlementarv counter-affidavit of the 
1 2th March, 1973 to be documents which have already 
been weeded out In para 9 of the supplementary re- 
joinder-affidardt, it is stated that the documents at serial 
numbers 9 and 10 tvere not weeded out as is clear 
from the letter of 24th November, We, how- 

ever, see no reason to disbelieve the allegation made 
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in paia- 12 of the supplcincniai\ counter-affidavit, and _ 

as such tlie contention based on this score must be 
rejected, for the prosecuting agenev’ cannot lie expected 
to produce documents which no longer exist. Item iwu 
no 14 of Ann “XXXIX" is a D O. letter dated 6th cTTp 
J une, 1960 from the petitioner to Sri M C Sharma. 

The purpose for which this letter was sought to be 
produced was for providing the annoyance of P W 
Tandon with the petitioner This letter has been 
filed before the enquiry' board as Ex. P-60. Item nos 
15, 16 and 17 which were said to be suppressed are 
in fact contained in the file containing the correspond- 
ence with the Police administration and Depiits Ins- 
pector General of Police, Meerut Range regarding 
opening the history sheet of Kalvan Singh This file 
was made available to the enquiry board, and in fact it 
appears that the petitioner himself had filed it as E\ 

D-21 This contention must also, therefore, fail 

So far as item no 1 8 is concerned, diat is a lettei of 
6th June, 1958 from the petitioner to Dy I G Police, 

Meerut Range and was sought to be produced for the 
purpose of proving the presence of intngues in Police 
Lines, This letter is stated in para 15 of the supple- 
mentary counter-affidadit to have been weeded out 
This feet has been denied in para 12 of the rej'oinder- 
afiidavut In the first place, we see no reason to dis- 
believe the statement made in para 12 of the counter- 
affidavit, and in the second place, we do not see how 
the non-production of this letter had any substantial 
repercussion on the defence case. So far as items nos 
21. 22, 23. 29, 30, 33. 31, 35 and 38 of Ann "XXXIX” 
are concerned, it has been averred in para 15 of the 
supplementary counter-affidavit that they have been 
weeded out This fact has not been accepted by the 
petitioner, as is clear from the averment made in para. 
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11! of ihc supplementarv rejoincIcr-alSda\ it. We again 
see no reason for disbelies’ing the prosecution conten- 
tion that these lecoids have been weeded out The 
reason wh} we place no i chance on the allegations made 
in the supplementars' counter-affidavit is that the pro- 
secution vrould not have gamed an) thing b)^ the sup- 
pi ession of these documents, for even if the petitioner 
had produced the documents serialized at these items, 
we do not see how it would have substantially eroded 
the prosecution case regarding charges nos 1 and 6. for 


which most of these documents were relevant. The 


fact sought to be proved by these documents was of 
such a general nature that it would have hardly helped 
the petitioner, even in case the documents weie avail- 
able This apart, as we have already indicated earher 
that a perusal of Ann "XXXIX” shows that the peti- 
tioner was fully aware of the contents of these doai- 
ments, and this being so, he should have cross evamin- 
ed the witnesses, whose v'eracity he sought to discredit 
by the production of these documents. Nothing has 
been brought to our notice to show that the petitioner 
cross-examined the witness, whose testimony could pov 
siblv he affected bv the production of these documents, 
in respect of facts alleged to be contained in these 
various letteis In the circumstances, we do not see 
how the petitioner has been preiudiced on account of 
non-pioduction of the documents mentioned at the 
above items 


So far as item no 19 is concerned, that is said to be 
a D O letter dated 2 1st May. 19(58 from the petitioner 
to Police Headquarters, Allahabad and the petitioner 
sought to produce these documents so as to prove that 
he had made report against Sri B N Sharma, Head 
Clerk and for that reason Sri B N Sharma was an- 
noved with him, Tn para 16 of the supplementarv 
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couuiei-aHidavit, it is stated tliat this document was 
not aiailable Ko icason at all has been ghen. why 
diis document was not made available to the peti* 
iionci The case of the prosecution is that this docu- 
ment has been iveeded out and as such the prosecution 
could not ha\e made this document available to the 
petitioner It is, however, urged on behalf of the 
counsel for the respondents that no questions were put 
to Sii B N Sharma when he appeared as a pro-ccu- 
tion witness legaiding this fact. Now so far as B. N. 
bluima IS concemed, he would be annoyed with the 
petitioner only in case he knew that the petitioner had 
sent a letter against him to the Police Headquarters 
If this fact was, however, not in his knowledge, the 
question of his being annoyed with the petitioner on 
this score does not anse. In tliese ciicumstances. it 
was incumbent upon the petitioner to have cross-exa- 
mined Sri B K Sharma in older to ascertain whether 
he knew of the communication made by the petitioner 
to the Police Headquarters I his not having been 
done, even if the document in question was not made 
available to the petitioner, it cannot be said that the 
petitioner was prejudiced in his defence by not being 
able to challenge the impai tiality of Sri B N Sharma, 
because of the documents not having been made avail- 
able to him 

So far as documents mentioned at item nos. 24 and 
25 are concerned, they are relevant for charge no. 8. 
These dooiments were sent to the board of enquiry 
along with the letter of 3rd December, 1965 Ann. “4” 
to the supplementary counter-affidavit of the 12th 
March, 1973 and tlie same are contained in file no. 
A/4/ 19, These documents were available to the 
board, and it was incumbent on the petitioner to ins- 
pect these files and to exhibit such documents that 
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1OT3 \\t>uid buppoit luj) dcicucc Counsel foi the petitioner 
KtsinNwH liowcvci, uigcd tlidt liic petitioner ivas not aware 
uiMiuT enquiry board, and in 

I MON 111 . ail) event, since die record of the case was voluminous, 
— — It was lacuinbeul on tlic piosecuting agency to inform 

&tigh, j’. pvtiiionci about the documents whicli had been 
subnnticd b) them to tlie enquiry board, and this not 
having been done, the petitioner could not know as 
to which documents had been received by the enquiry' 
buaid. V\’e aie not impressed by these contentions 
bo 1.U .IS the documents whidi are set out in Ann 
‘■\XXIX aie concerned, the> were the documents 
wJtnch the petitioner ivanted to produce in his defence, 
'llic piosccution having made the documents available 
to tlie enquiry board, and there being no impediment in 
the waj of the petitioner to inspect the record filed 
bcfoie the enquiry board, the petitioner should have 
been vigilant and taken steps to inspect the record 
from time to time, whicli w'as or had become available 
befoie the enquiry board during the course of the trial. 
Thus the grievance about items nos 24 and 25 is also 
not genuine 


So far as item no 28 is concerned, that to© was filed 
befoie the enquiiy board, as it would appear from the 
list filed by die respondents Item no 28 is item no. 
12(1) of List A, Category IV, which is a list of the 
documents filed by the prosecution and the defence of 
die documents otherwise sent to the tribunal. It ap- 
peals that the petitioner did not take any steps to 
exhibit these documents and as such the contention in 
respect of these documents must also be rejected. 
Item no 31 was also filed before die tribunal is 
item no 12(3) of List A, Category IV documents. So 
is the case with item no 32 which is item no 12(4) o£ 
List A, Category IV documents This resume clearly 
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shows that so far as the vanous documents which ha%e 
been set out m Ann "XXXIX” are conceined, some K4 «.hi Nath 
oi them had been filed and made exhibits borne had 
been sent by the prosecution to the enquiry boaid, but 
the petitioner did not take care to inspect the lecord — - " 
and to find out whether the doaiments had been sent singh.j 
by the prosecution to the enquii) boaid asdesiied by 
him, and subsequently also no attempt was made to 
exhibit those documents as defence exhibits So far 
as other documents, are concerned, they were weeded 
out and it was not possible for the prosecution to pro- 
duce them In respect of the remaining documents, 
which were not made available to the petitioner, even 
though the petitioner was aware of the contents of the 
documents, no questions were put to the witnesses on 
behalf of the prosecution, whose testimony the peti- 
tioner wanted to shake by reference to the documents 

Before we part with this contention of the petitioner, 
it is necessary to refer to a decision of Supreme Court, 
on which considerable reliance has been placed by the 
petitioner That being in the case of Sfafe of Madhva 
Pradesh v Chiritaman Sadashwa Watshanpayan Cl). 

It has been contended on the strenarth of this dedsion 
that the fact that certain files irere not made a%ailable 
to the petiticmer vitiates the entire enquiry Tn Ghin- 
taman’s case Cl), the, petitioner had summoned a parti- 
ailar file, which if made available would have weaken- 
ed the -prosecution case to a very great extent The 
High Court had held that non-production of that file 
amounted to denial of reasonable opportunity to the 
petitioner The Supreme Court agreed with this view 
of the High Court The position in the present case 
is, however, different We have already held that as 
a majot-itv of the documents which are enumerated in 
Ann "XXXIX” to the petition had been weeded out. 

m A I U 1961 S C 1623 
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It was not within the power of the prosecuting ^ency 
to produce them, and secondly that some of the docu- 
ments were already contained in the files which was 
sent to the enquiiy board, but the petitionei did not 
care to inspect the record or pioduce such document 
from tile files which he thought would substantiate his 
defence In respect of some documents which are 
very few in number which were not made available to 
the petitioner, we have held that even if they were 
produced, they would not have any substantial effect 
on the fate of the case This being so, the decision in 
Chtntaman’s case (1) is of no avail to the petitioner 
It is necessaiy' to notice one further contention in this 
behalf made by the counsel for the petitioner It has 
been urged that the allegations made by the respondents 
that certain documents have been weeded out should 
not be accepted inasmuch as a register of documents 
which are weeded out has to be maintained in view 


of para 51 of the office Manual for Superintendent 
of Police and no such register was produced by the pro- 
secution to prove this fact The mere non-production 
of the register of documents weeded out cannot auto- 
matically lead one to the conclusion that the documents 
had been purposely suppressed by the prosecution 
In the present case, it was inaimbent on the petitioner 
in case he wanted to challenge this stand taken up bv 
the proseaition that the documents had been weeded 
out, to have summoned the register of weeded out 
doaiments from the official who maintained it or was 
m aist<^v of such a register It i, not sug<rested that 
the petiuoner took anv such step This being so, we 

averments made in the counter- 
affidavit that certain documents have been weeded out 
on account of mere nonfproduction of weeded ont 
oraments The contention of the petitioner that the 
m ™ P<-Hudic«i on nooonnt of non.„™dncdon 
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“The application dated 21st January, 1965 
moved on behalf of Sri K, N Dikshita was con- 
sidered. The learned counsel for Sn Dikshita 
nas no objection to the production of documents 
which were mentioned at the last hearmg and 
which Board decided to summon. In future the 
procedure would be that generally speaking only 
those documents which have so fer been cited in 
the Memo of Evidence will be produced. In case 
at any stage the State considers it necessary to sup- 
plement the documents already cited, they will 
move an application to do so stating clearly why 
It was not possible for them to cite that particular 
document at an early date. If any objection is 
to be made on behalf of Sri K N Dikshita, he 
would be at liberty to do so If, however, the 
Board of Inquiry considers it necessary at any stage 


of documents seriahzed in Ann “XXXIX” has to be 
1 ejected. 

Counsel foi the petitionei then contends that the 
prosecution produced documentary eiidence which 
was not mentioned in the charge-sheet, and had that 
evidence proved by witnesses when they appeared 
before the enquiry board and this greatly prejudiced 
the petitioner in his defence Our attention was in- 
vited to an application dated 21st January, 1965 moved 
by the petitioner before the board of enquiry alleging 
that the prosecution had been producing documentary 
evidence not ated in the charge-sheet, and a request 
was made that such documents should not be accepted 
m evidence This application is filed as Ann. 
‘XXXIV” to the petition An order on this applica- 
tion was passed on 21st January, 1965 (Ann “XXXV” 
to the petition) That order may be quoted. 
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to summon a document, it will be entitled to do 

K%>hi Nath SO.” 

Bikskit 

Usio> OP Now, it has not been shown to us, as to whether the 
iNBu petitioner objected to the production of fresh docu- 
c s p ments at anj point of time earlier than 21st January, 
Singh, j being so, it cannot be said that the peti- 

tioner was prejudiced by the production of documents 
earlier than 2ist January, 1965. The principle that 
the prosecuting agency should not be permitted to rely 
on documents which have not been referred to in the 
charge-sheet is based on the supposition that if such 
a course is allowed to be adopted, the delinquent 
officer would be taken by surprise If, however, the 
officer concerned does not obj'ect to such a procedure, 
it cannot be said that the petitioner was prejudiced in 
his defence by the production of such document In 
the present case, we have already noticed that it has 
not been established that the petitioner objected to this 
procedure before 21st January, 1965 This may be 
due to the fact that either the documents produced 
were of such nature as the petitioner thought thev 
would not sustantiallv help the prosecution or weaken 
his defence or were such, in respect of which he ivas 
in a position to cross-examine the witness proving 
them, without having recourse to the other documents 
which he might have wanted to produce in rebuttal 
Thus the petitioner can have no grievance asrainst such 
documents as have been produced by 21st Jhnuary, 
1965 Ann XXXVII” to the writ petition contains 
a list of documents which are said to have been proved 
by witnesses during examination-in-)chief and inspec- 
tion thereof was not given to the petitioner Exs P-19, 
P-23, P-33, B-28, P-31, P4S, P-44, P-145, P46, P-49 
were filed by 21st January, 1965 and as such the con- 
tention of the petitioner of any prejudice being caused 
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:o him by the production of these documents during 
exammation-in-chief of the witnesses cannot be upheld 
Some documents, mentioned in Ann “XXXVH” relate 
to charges m respect of which the petitioner has been 
exonerated and it is as such not necessary to refer to 
them We are then left with Exs P-47, r-28, P31, 
P-43, P-44, P-45, P-50, P-51, P-52, P-53, P-54, P-57, P-97, 
P-98 and P-99 We have aheady extracted the order 
of Board of Enquiry of 21st January, 1965 In view 
ot this order, tnese documents could have been pro- 
duced by the prosecution only after movmg an appli- 
cation before tne board of enquiry, and showing the 
leason wny they were not produced earlier, and only 
fciter an order permitting them to be exhibited was 
passed by the board of enquiry, or they could have been 
produced and exhibited at the mstance of the hoard 
of enquiry We were not informed by counsels as to 
whether these document^, were exhibited by the prose- 
cution at their own instance, or were exhibited as 
result of an order passed by the board of enquiry. If 
they were exhibited at the mstance of the prosecution, 
the petitioner ought to have opposed the application 
tor permission to file the documents, and in the event 
of the documents being exhibited should have moved 
the board of enquiry for time being granted to him to 
cross-examine witnesses m respect of contents of the 
documents or to lead evidence m rebuttal. It has not 
been established that the petitioner took either of these 
two steps This being so, the mere fact that the docu- 
ments were permitted to be filed and proved by the 
• prosecution and brought on the record cannot by itself 
lead to the conclusion that the petitioner could be said 
to be prejudiced by such a jwrocedure, for in these cir- 
cumstances the petitioner would be deemed to have 
waived his objection to the filing of these documents 
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iOT3 The same would be the position in case the documents 
KAbHi naih were filed at the instance of the board of enquiry 
niMHiT contention too has, therefore, to be rejected. 

Umo\ of 

iNDu Counsel has then contended that the petitioner filed 
c s p true copies of certain documents along with his written 
statement Thereafter, he moved an .application be- 
fore the Enquiry Board (Ann “XXXVIII” to the peti- 
tion) that inasmuch as the original documents had not 
been filed by the prosecution, the documents filed 
along with the written statement, be made a part of 
the recoid A list of such documents is annexed along 
with Ann XXXVIII to the writ petition. It appears 
that some of the documents enumerated in Ann 
“XXXVIII” were marked as Ex. B-25, but some docu- 
ments do not appear to have been marked as defence 
exhibits Counsel for the petitioner has contended that 
the boaid of enquiry made a grievous error in not con- 
sidering or referring to these documents in its decision 
A peiusal of the report of the enquiry board indicates 
that all the documents set out in Ann XXXVIII are 
not mentioned in the decision But from this fact 
alone, it cannot be said that the board of enquiry omit- 
ted to take these documents into account, on the ground 
that they were secondary evidence of originals, and as 
such could not be considered The normal presump- 
tion is that a Tribunal refers only to such material as 
IS relied upon by a party, and inasmuch as these docu- 
ments have not been referred by the board of enquiry. 
It is suggestive of the result that the petitioner did not 
rely on these doaiments to substantiate his case No- 
thing has been shown to us that the petitioner after 
submitting the apphcation that these documents be 
brought on* the record relied on them m the course of 
arguments advanced before the board of enquiry This 
being so, it seems that the petitioner kept silent after 
moving the apphcation for the documents being 
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brought on the record, and did not lely upon them in 
course of arguments addiessed before the board of cn- 
qiuiy, and as such no grievance can be made on this 
score This conclusion is fortified by the fact tliat the 
Tribunal did refer to two documents out of this list, 
the original of ivhich were not filed, but did not relv 
upon them on account of certain other circumstances 
appearing on the record Counsel, in this context urged 
that the petitioner might not have relied upon these 
documents in course of arguments for the reason that 
he may have thought that in the absence of originals, 
the documents in question would not carry weight with 
the board of enquiry We are unable to accept this 
contention. The petitioner, in the circumstances, 
should have drawn attention of the board to the docu- 
ments in the course of arguments, and urged that thev 
could be looked into in the absence of originals which 
were not available This apart, there is nodiing to 
indicate apart from the filing of the application, that 
the petitioner made any attempt to establish as a fact 
that the originals were not available and as such secon- 
dary evidence of the contents of these documents 
should be taken into account No parts' has an inde- 
feasible right to rely on secondary evidence unless he 
establishes that the originals are either destroyed or 
have been suppressed by the prosecution This does 
not appear to have been done, and as such the board 
of enquiry was rot bound to consider the secondary 
evidence produced by the petitioner The contention 
of the petitioner that inasmuch as the board of enoum' 
did not consider the secondary evidence produced bv 
the petitioner, the findings recorded bv it are vitiated, 
has as such to be repelled. In view of this conclusion, 
it is not necessary to consider the areuments raised on 
behalf of the respondent that even if the findino-s of 
the Tribunal in respect of some charces is vitiated, 
inasmuch as there is no flaw in the findings recorded 
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!«'•* Ill lespect of other charges, the ordei of the dismissal 
K^iTNuH cannot be struck down, for each of the charge levelled 
iiiUiin against the petitioner, is of such a natme as would 
Union <* sustain the dismissal order 

A perusal of the report of the board of enquiry 
reveals that it has taken great pains to discuss the entire 
pro'eaition and defence version and has given detailed 
reasons for arriving at this conclusion The order of 
dismissal passed by the Government of India is also a 
well considered order We are satisfied that the peti- 
tioner was afforded a reasonable opportunity to subs- 
tantiate his case and got a fair hearing The conten- 
tion, that there has been a violation of Art 31 1 of the 
Constitution has as such to be rejected 
The special appeal is accordingly partly allowed and 
the order of the learned single Judge dated 9th Octo- 
ber, 1972 IS quashed but the wit petition filed by the 
petitioner is dismissed In the cirdumstances of the 
case, parties shall bear their own costs 

Order accordingly 
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Before Mr. Justice Yashodanandan and Mr Justice 
H Swarup 
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1978 V 

July, IS STATE TRANSPORT and others Respondents 

Motor Yehicles Act, 1939, ss 47 and 57 — Increase in the 
strength of route — Applications invited to fill up the vacan- 
cies created by increased strength — Some of the vacancies 
filled up — Further road strength increased — Applications 
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agatn invited — All the applications old and new to be con- ms 

sidered to fill up new vacancies if earlier applications remain- — — 

ed undisposed of. HjmjM 

Mohammad 

The law does not contemplate the creation of vacancies or 
filling up of these vacancies by speafic applications for a parti- Xiui.skmiv 
cular vacancy At every moment of tune when applications — — 
are to be considered for grant of permit the authority has to 
take into consideration the existing vacanaes It is immaterial 
when the application had been made. The Regional Trans- 
port Authority could not grant permit without considering 
all the applications that were pending consideration on rde- 
vant date. Held, that the applications had not become in- 
fnictuous or virtually disposed of after the twelve vacancies 
had been filled up by displaced operators and that the appli- 
cations could be considered only for two remaining vacanaes 
out of earlier twelve vacancies and not for the vacanaes that 
came into existence by the raising of strength subsequently. 

Special Appeal no 682 of 1970 from the judgment 
and order passed by W Broome, J in Civil Misc Writ 
Petition No 2026 of 1965, dated 23rd July, 1970 

S. K. Dhaon, for the Appellant. 

H SwARUP, J ' — These four appeals have been filed 
against the judgment of a learned single Judge. 

In March 1959, as a result of amalgamation of routes, 
increase in strength was made on the Meerut — Chhap- 
rauli Route and the strength came to 65 and there were 
12 vacancies still to be filled Applications were made 
by a large number of persons but the same could not 
be immediately disposed of. Ten displaced operators 
from the Delhi — Saharanpur Route were subsequently 
accommodated in the Meerut — Chhaprauli Route In 
May 1961 the strength of the route was further raised 
by ten and the final strength became 75. Nine dis- 
placed persons were again accommodated on this route 
On 16th October, 1968 Hafiz Jan Mohammad and 
Mohammad Arif applied for grant of permit on the 
route in question and their application was published 
in the Gazette on 2nd November, 1963. Applicatimis 
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1073 of 913 persons, intluding that of H. K Gupta which 
i£^„ ■were still pending, weic published in the Gazette on 
Hoimmmao 2 1 it March, 1964 The Regional Transport Authoiity 
SiAi* considered the application of Hafiz Jan Mohammad 

xfLAN hlE^R-T * ^ 

and Mohammad Arif in its sittings between December 

H Sjvanip, jggg jgg^ May, 1964 dismissed 

it as time-barred. Against that order Hafiz Jan Moham- 
mad and Mohammad Arif filed an appeal before the 
State Transport Appellate Tribunal The persons ivho 
had applied for permits on this route and the persons 
who had filed objections to the grant of permit to Hafiz 
Jan Mohammad and Mohammad Anf were not made 
parties. The State Transport Appellate Tribunal, on 
7th May, 1965, allowed the appeal and directed that 
permit be granted for a stage carriage to the appellants. 
In pursuance of this order permit was granted 

Hari Kishan Gupta filed Writ Petition No 2026 of 
1965 challenging the grant of permit and die order 
jlassed in appeal in favour of Hafiz Jan Mohammad and 
Mohammad Arif primarily on the ground that permit 
to Aem could not be granted without adjudication of 
their applications which were still pending Another 
petition, namely, Petition No 2024 of 1965 was filed 
by.Murari Lai Gupta who had filed an objection to the 
application of Hafiz Jan Mohammad and Mohammad 
Arif and by the Meerut— Baghpat—Chhaprauli Motor 
Unicm through its Secretan Murari Lai Gupta. This 
petititm was filed mainlv on the ground that the in- 
crease in strength was not valid and that the Appellafe 
Tribunal had allow^ the appeal without giving an 
opportunity of hearing of these persons. 

The learned single Judge allowed the writ petition 
« Kishan Gilpta on the finding that permit 
could ftot be granted in favour of Hafiz Jan Moham- 
ttKw and Mohammad Arif without the remaining appli- 
cations being considered on merits and compared. The 
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learned single Judge also held that the application of 

these two peisons was not time- barred. On these find- 

mgs the order of the Appellate Tnbunal dated 7th May, 
i9b5 as well as the order of the Regional Transport stoB 
Authority grantmg the permit was quashed and a 
mandamtis was issued directing the Regional Transport H- Swarnp, 
Authority, Meerut to consider the applications of the 
petitioner Han Kishan Gupta and the other 912 per- 
sons which had been published in the Gazette on 21st 
March, 1964 as well as the application of Hafiz Jan 
Mohammand and Mohammad Arif published on 2nd 
November, 1963 and to pass orders for filling up the 
vacancy after comparing the respective iriierits of the 
applicants 

Dunng the pendency of the writ petition, Murari 
Lai Gupta had filed an application for stay of opera- 
tion of the appellate order as iv’eH as the grant of per- 
mit to Hafiz Jan Mohammad and Mohammad Arif and 
this Court had passed an interim order permitting Hafiz 
Jan Mohammad and Mohammad Arif to ply their 
vehicle subject to the condition that they deposit 
Rs 1,000 00 per month and if the writ petition is allow- 
ed, the total amount so deposited by them shall be dis- 
tributed in acccordance with the directions of the Court 
to be made at the time when the writ petition is dis- 
posed of At the time of the final disposal of the writ 
petition the miscellaneous matter was also disposed of 
by the learned single Judge It was held that Murari 
Lai Gupta was entitled to get Rs4I6 out of the money 
deposited in compliance of the interim order mention- 
ed above This was estimated as compensation for the 
loss suflEered by him due to the continuance of the per- 
mit The remaining amount was directed to be refund- 
ed to Hafiz Jan Mohammad and Mohammad Arif. 

Against the issue of the tvrit of certiorqri and manda- 
mus, Hafiz Jan Mohammad and Mohammad Arif filed 
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Special Appeal No 682 of 1970. Against the refusal 

to issue a separate writ in tiie case of Murari Lai Gupta 

and anotlier Special Appeal No. 619 of 1970 has been 
Murari Lai Gupta and the Motor Union In 
respect of the order disposing of the amount deposited 
H swam^, in compliance with the interim order Murari Lai Gupta 
^ has filed Speaal Appeal No 672 of 1970 and Hafiz Jan 
Mohammad and Mohammad Anf have filed Special 
Appeal No 709 of 1970. 

Before the learned single Judge only one point was 
urged in support of the order passed by the State Tr ans - 
port Appellate Tnbunal and that was to the effect that 
as the application of Han Kishan Gupta was in respect 
of the vacancy created earlier and not in respect of the 
vacancies created later in which Hafiz Jan Mohammad 
and Mohammad Anf had been granted the permit, he 
had no right to challenge the order on the g^round that 
his application had not been considered. Learned 
sii^le Judge did not accept the contention but held that 
all the persons were entitled to be considered for all 
the vacancies. Before us learned counsel for Hafiz Jan 
Mohamad and Mohammad Arif has tried to raise 
additional points also. The first contention of Hafiz Jan 
Mohammad and Mohammad Arif is that the appli< 
cations filed for permit by Hari Kishan Gupta and 
others should be deemed to be in respect of only the 
vacancies which had been notified in 1959 and not in 
respect of the vacancies notified subsequently and that 
permit ^nted to Hafiz Jan Mohammad and Moham-. 
imd Arff was in respect of the subsequent vacancy On 
toe basis of these assertions it was contended that Hari 
^sl^ Gupta had no right to challenge the permit 
^nted to Hafiz Jan Mohammad and Mohammad Arif 
e contention is that when ten displaced persons were 
accommodated on the route only^two of the JrlSr 
vacanaes remained to be filled md when subse^utay 
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other displaced persons were accommodated, those two vm 
vacancies should be deemed to be filled and consequent- hapk ja.v 
ly all the applications made before the accommodation 
of these displaced persons should be deemed, in law, 

to have been refused. It is further contended that if 

the subsequent accommodation of displaced operators ” 
is not treated as being made for the vacancies already 
existmg from before then only those ttvo should be 
deemed to be available for the applicants. It is claim- 
ed that none of the persons were entitled to be consi- 
dered for the vacancies subsequently declared in 1961 
and hence Hafiz Jan Mohammad and Mohammad Arif 
were the only persons entitled to get the permit. We 
are not impressed by the argument. 

S 47 of the Motor Vehicle Act deals with the pro- 
cedure which the Regional Transport Authority has to 
follow in ctmsidenng the applications for stage carri- 
age permits Tlie considerations are mentioned in sub- 
s (1) of s. 47. Sub-s. (3) of s. 47 of the Act provides: 

“(3) A R^;ionaI Transport Authority may, hav- 
ing regard to the matters mentioned in sub-s. (1), 
limit the number of stage carriages generally or of 
any specified type for which stage carriage permits 
may be granted in the region or in any specified 
area or on any specified route within the region.’* 

This provision does not contemplate the creation of 
vacancies but only imposition of a restriction. This res- 
triction has been imposed in the interest of public 
generally taking into consideration the need of the 
passengers. Under s 47 of the Act an application can be 
rejected if it is not in the interest of public generally, 
i.e , also on the ground that adequate number of persons 
are already serving on the route. The fixation of 
strength only places the upper limit. If the vacancy 
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W‘3 remains every person becomes entitled to be considered 
Hafu for the permit. S. 57 of the Motor Vehicles Act pro- 
Mohammad procedure for granting permit Sub-s. (2) of 

Siam s 57 runs as follows: 

TRiMSWRT 

H swan^. »^2) an application for the stage carriage permit 

or a public earner’s permit shall be made not less 
than SIX weeks before the date on whidi it is 
desired that the permit shall take effect, or if the 
Regional Transport Authonty appoints dates for 
the receipt of such applications on such dates.” 


The law, therefore, does not contemplate the creation 
of vacancies or filling up of these vacancies by speicfic 
applications for a particular vacancy. At every moment 
of time when applications are to be considered for grant 
of permit the authorit} has to take into consideration 
the existing vacancies. It is immaterial when the 
application had been made. A siimlar view was taken 
by this Court in the case of Sn Mahabtr Prasad Snvas- 
tava \ The State Tianspoii Appellate Tribunal, U P 
(1) We are, therefore, m agreement with the learned 
single Judge that the Regional Transport Authority 
could not grant permit to Hafiz Jan Mohammad and 
Mohammad Arif without considering all the applica- 
tions that were pending on the relevant date. 
We are unable to accept the contention of the 
learned counsel that the applications had become in- 
fructuous or virtually disposed of after the twelve vacan- 
cies had been filled by displaced operators, nor are we 
prepared to accept the contention that the applications 
of Hari Kishan Gupta and others could be considered 
only for the two remaining vacancies out of the earlier 
twelve vacancies and not for the vacanaes that came 
mto eidstence by the raising of the strength subse- 
quently in 1961. 

(1) Spl. App, No. «89 of 1968. 
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The ne\t contention of the learned counsel is that 
as Hail Kishan Gupta had not filed objections against Haw/ J*"* 
the application for grant of permit made by Hafiz Jan 
Mohammad and Mohammad Arif, thej cannot chal- 
lenge the grant of permit to them. Again we are not ^ 
prepared to accept the contention as it was not neces- j. 
sary for Han Kishan Gupta and other applicants to 
raise objections against the grant of permit to these 
persons They ■were all applicants and were in com- 
petition with Hafiz Jan Mohammad and Mohammad 
Arif and were entitled to get the permit if their claim 
■was comparativel^y better Hence, there was no occa- 
sion for raising obj'ections 

It was then contended that as subsequently in Decem- 
ber 1967 Hari Kishan Gupta’s application had been 
rejected by the Regional Transport Authority, he can- 
not raise any objection now This point was nevel 
raised before the learned single Judge. We accordingly 
do not permit this point to be raised at this stage, parti- 
cularly in ■view of the statement made by counsel for 
Hari Kishan Gupta that the application has not been 
rejected qua the ■vacancy which had been filled by Hafiz 
Jan Mohammad and Mohammad Arif That vacancy 
still remains and has to be filled in accordance with 
law. As the permit in fevour of Hafiz Jan Mohammad 
and Mohammad Arif was not granted in accordance 
with law the application qua that vacancy cannot be 
deemed to have been rejected. Thus on merits also 
the contention has no force. 

Lastly the learned counsel contended that this Court 
should not direct the Regional Transport Authority 
to consider the applications of all the 913 persons, in- 
cluding Sri Hari Kishan Gupta but should direct that 
the application of Sri Hari Kishan Gupta alone be 
compared with that of Hafiz Jan Mohammad and 
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DM Mohammad Anf We are unable to accept this prayer 
Hafiz Jan also. Oncc the Order grantmg permit to Hafiz Jan 
Mohammad jyjQjjaj^jjjad and Mohammad Anf is quashed, the 

Tmssport vacancy becomes open and the status quo ante as it 
existed on the date on which permit was illegally grant- 
|i^' ed to Hafiz Jan Mohammad and Mohammad Arif, has 
to be restored Certainly, if some applications had 
already been disposed of before that date or were not 
validly pending will not be considered. 

So far as the question of disposing of the amount 
deposited by Hafiz Jan Mohammad and Mohammad 
.Anf IS concerned, there is not sufficient material on 
record on the basis of which it may be possible for us 
to determine the loss suffered by Murari Lai Gupta, 
the existing operator. The material is not enough 
either for determining the actual profits earned by 
Hafiz Jan Mohammad and Mohammad Arif on the basis 
of the interim order or for determining the actual loss 
suffered by Murari Lai Gupta. The amount cannot, 
therefore, be disbursed and will have to be paid back 
to Hafiz Jan Mohammad and Mohammad Arif. This 
order will, however, not debar any party from seeking 
any remedy that may in law be open to it, to claim 
damages 

In the result Special Appeal No 682 of 1970 is dis- 
missed 

Special Apoeal No 709 of 1970 is allowed The 
order of the learned single Judge is modified and it is 
directed that the entire amount deposited by Hafiz Jan 
Mohammad and Mohammad Arif shall be refundable 
to them and no amount shall be payable to Murari 
Lai Gupta 

Special Appeal No 619 of 1970 is dismissed. 
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Special Appeal No h72 of 1^170 is dismissed 

Han Kishan Gupta will be entitled to his costs m 
Special Appeal No 682 of 1970 In other appeals the 
parties will bear then own costs 

Ordeted accordingly 
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Btifore My Justice S Chandra and Mi Justice 
K N Seth 

STATE OF U P AND ANOTHER APPELLANTS, 

V. 

RAM KRISHNA Respondent 

U. P. Discipllnapy Proceeding (Administrative Tribunal) 

Rules 1947, r. 4(2 ; — Service of charge-sheet on the officii — 
Request for enquiry by Tribunal — When to be made 

When a charge-sheet is served upon a Government servant 
he has to make up his mind whether he would like the charges 
to be enquired into by the Tribunal and if so to make a 
request at that stage. If once, the officer elects that the barges 
be enquired into by the authortiy under the Civil Service 
(Classincation, Control and Appeals) Rules, the stage for his 
exerasing the option in favour of the Tribunal is past and 
the t^cer no longer possesses the discretion to have the case 
referred to the Tnbunal 
State of U . P. V. Jogendar Singh (1) explained. 

Special Appeal No. 144 of 1973 from the ju<%ment 
and order dated 5th March, 1973 passed by R. L. 
Gulati, T. in Civil Miscellaneous Writ No. 4132 of 
1972. 

K C Agarwal and S C., for the Appellants. 

G D Srivastcsva, for the Respondent. 

CL)A.LR 1963 sc 1618 
6HC. (ILR)-..197S— 16 
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b CiUNDRAj J. — Kani kusliiia, the icspouclcaL, "wai 
ofliuatuig hupei 111 leading Liigiacci, lirigauoii Worki 
Cade, Faizabad, ivhea ou 4Ua Optobei, lbb7, he was 
susptuded peadaig eiKj[ua) into certaiu diarges A 
chaige-sheet was seiied ou lam on 29th November, 
19b7 The enquiring offitei m his leport dated 29th 
Febniai), 1958, held that die diarges had not been 
pioied llie State Government however, did not 
agree with the finding and decided that the respondent 
should be ivained and an adveise entry should be made 
in his charactei loll It was also decided to revert him 
to his substaiitne post ol Evecutne Engineer To this 
end a shoi\ cause notice is'as issued to him 

At this stage the State Goveinment served upon the 
lespondeiit two lurthei chaigc-sheets on 24th July, 
1968 Sii O D Sharnia, the Additional Chief Engi- 
neei, was appointed to enqyiic into diese charges He 
conducted an enquiry and submitted his report to the 
Stale Government The enquiiing oflicer reported 
that ‘hine of the charges' had been proved The State 
Government examined the niattei and came to a con- 
trary conclusion It decided that dismissal from service 
was the appropriate punishment Atcordingly on 16th 
October, 1969, it served a notice upon the respondent 
to show cause why he^ should not be dismissed from 
service The respondent submitted his reply on 15 th 
November, 1969. While the matter was pending deci- 
sion before the State Government the respondent on 
19th January, 1970, made a repre^ntation to the State' 
GoVcititoent in which he stated that 'he was a Gazetted 
Officer 'under the Goveniment bf U 1». and was enti- 
tled to demand that the eni^uiry into the idiarges 
against him be referred to the U. P Administrative 
Tribunal -In. the prayer daJuse'it was mentioned that 
if in the opinion of die Government i the written state-' 
ment does not demolish the charges, then the charges 
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be leferred to die U P Adminis,traave Uubuiial for a 
full and formal enquuj The State Goveiumeiit, m 
however, did not consider it feasible to refer the raattei v 
and so it ultimately passed an order dismissing the res- 
pondent from service on 2‘5rd Tune, 1972 « 7r~\ 

The respondent challenged the order of dismissal b\ 
way of a writ petition 4 learned single Judge held 
that It was not necessary to go into the question ivhc- 
ther the chargeS(had .been established and the order of 
punishment was legal, because the petition had to suc- 
ceed on another gi'ound I'he learned Judge held that 
under r 4(2) of the U P Disciplinary Proceedings' 
(Administrative .Tribunal') Rules, 1947 it was incum- 
bent upon the Gosemment to refer the case of a Gov- 
ernment servant who is covered by r 4(1) to the Ad- 
ministrative Tribunal for enquiry In this case the 
respondent did specificalh make a request for refer- 
ence The Governor had no power to refuse the 
request In support reliance was placed upon the 
Supreme Court decision in State of Uffai Pradesh v 
Jogendra Singh (1) On this view the writ petition was 
allowed and the order of dismissal was quashed 
Aggrieved, the Sta,te Government has come up in 
appeal 

R 4(1) confers a disaretion upon .the Governor to 
refer cases of the kind mentioned in its rurious clauses 
to the Tribunal < R 4(2) savs that the Governor mav 
refer the case of a Gazetted Government servant on his 
own request to the Tribunal Construing this rule 
the Supreme Court in Jogendra Sindh’s case (I) held 
thi(t the use of the woid hnav’ in hih-r (2) ivas indi- 
cative of a cr6mmand The Governor hkd no discretion 
not to refer a case where (he''delinnhenf oflScer makes a 
icquest It u^s obsetved 

“In other icords, the' plain and unariibij^ious 
object of enacting r 4(2) is to provide an option 

(PAIR 1983 S C 1618 
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to the Gazetted Government servants to request the 

'*u’V* Governor that then cases should be tried by a 

w. Tribunal and not otherwise ” 

Ram 

^**‘”*‘ ^ Clearly the rule was constiued as giving an option to 
ci^»^i*»the chatged officei to have the charges against him tried 
either by the depaitmental authority under the Civil 
Serv'ices (Classification, Contiol and Appeal) Rules or 
by the Administiative Tribunal under the U P Dis- 
ciplmaiy Proceedings C Administiative Tribunal) Rules 
The construction placed upon this rule by the Supreme 
Court is clearlv indicative of the position that the 
charged Government serv^ant has not been conferred an 
option to have a second innings before the Administra- 
tive Tribunal aftei he has undergone willingly the en- 
qunv before the depaitmental authorities under the 
Civil Services (Glassification, Control and Appeal) 
Rules In this view of the matter it is obvious that 
there is an implicit limitation as to the stage or time 
up to which the option can be exercised When a 
chaige-sheet is served upon a Government servant he 
has to make up his mind whether he would like the 
charges to be enquired into b> the Tribunal and if so 
to make a request at that stage If once the officer 
elects that the charges to be enquired into by the autho- 
rity under the Civil Services (Classification, Control and 
Appeal) Rules, the stage for his exercising the option 
in favour of the Tribunal is past and the officer no 
longer possesses the discretion to have the case referred 
to the Tribunal 


I his construction is supported by the other rules A 
reading thereof shows that the Tribunal is to make an 
appropnate enquiry into the charges The Tribunal 
^ves an op^rtunitv to the delinquent officer to offei 
his explanatton m respect of the charges Under r, 9. 



2 ALL.] 


ALLAHABAD SERIES 


405 


after completing the pioceedings the Tribunal shall 
make a record of the case in which it shall state the ssi't® ^ 

U F 

charges, the explanation, its own findings and the views v 
of the assessors It is also to recommend the appro- 
piiate punishment It is appaient that, the Tribunal 
has to conduct an enquiry' and record its findings and 
recommendations to the Governor In our opinion, 
these rules do not contemplate two parallel enquiries 
into the same set of charges The rules contemplate 
an original enquiry into the charges at the hands of the 
Tribunal. They do not contemplate a sort of an appeal 
to the Tribunal as against the findings recorded, if any, 
by the authority constituted under the Civil Services 
(Classification, Control and Appeal) Rules 

In the present case the respondent made a reijuest 
foi reference to the Tribunal on 19th January, 1970, 
after receipt to show cause notice why he should 
not be dismissed and after he had even furnished his 
reply That was too late a stage for making such a 
request The State Government was pistified in ignor- 
ing it The order of dismissal could not be quashed 
on that ground 

Since the petition proceeded on other points as well 
on which the learned single Judge has not expressed 
any opinion, the case has to go back 

In the result, the appeal succeeds and is allowed The 
judgment of the learned single Judge is set aside and 
the matter is sent back to the learned single Judge for 
decision of the writ jjetition in accordance with law 
The appellant will be entitled to the costs of the appeal 


'Appeal allowed 
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Hrfmr M/ Jv<:iice S Chandfa find Mr Justice 
K N Seth 

IIARI SHANKAR v\d others Appellan-is, 

V. 

RAM SHANKER wd others Respondents 

U. P. Consolidation of Holdings Act, 195^, i 12-C, as it 
slond bcfoie the amendment of the Act — ippellate oidci 
vndei s I2-C m pathtion proceedings aftei the coming into 
force of the Amending Act no 8 of 1963 — Revision lies 
against \ilch order under s 48 of the amended Act — Scope 
of sub-ss fl) and (2) of s 47 of the Amending Act 

S 47(1) of the Amending Act 8 of 1963 was not applicable 
to a contemplated pioi ceding in revision to be instituted after 
(oming into foice of the Amending Act Thus the conditions 
mentioned in sub-s (2i of s 47, namely that “all othei work, 
to which the provisions of sub-s fl) do not apply” aie fol- 
filled A levision which mav be instituted after the coming 
into foice of the Amending Act would be governed by sub-s 
f2) because to such a revision the piovisions^ of sub-s (1) were 
not applicable Hence pioceedings in resusion undei s 4 ft 
of the Act would well be within the purview of the phrase 
“all othei iroik” o< tuning m sub-s (2) of s 47 Such a 
revision would be goseined by the Amended Act 

Held, that wheie the Settlement Officer passed the appellate 
order on 19th June, 1964 after coming into force of the 
Amended Act, the revision filed by the appellants was main- 
tainable and was entitled to be conducted and concluded in 
accordance with the Amended Act 

Special Appeal No 1079 of 1970 against the )utlg- 
ment of S N Singh, J in Civil Misc Writ No 4046 
of 1965, dated 21st July, 1970 

V K S Clnnidhmy, foi the Appellants 
G C Du'wedi and S C , for the Respondents, 

S Ghandr-A, J ’ — This special appeal arises out of 
pioceedings for partition conducted under the U P 
Consolidation df Holdings Act The Consolidation 
Officei decided the partition proceedings on 19tli 
FehruaiT, 1961. Aggrieved, both parties filed cross 
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appcali 1 he bcLLkiiieuL Olhcei by liib oulei daicd ‘itlv 
June, l‘Jb4, dii.poj>ed oi liie appeak .-^giie\ed, Uie 
appeilauts filed a leviMon I he Deputy Director oi 
Couiolidatton dismiiied the tecibion on the giound that 
It was not maintainable 1 he appellants dien institut- 
ed a wilt petition A learned single Judge upheld the 
finding that the revision was not maintainable He 
lepelled the other submissions on the meiits and dis- 
missed die writ petition. 

in the piesent appeal Mr C hand hat y has reiteiated 
the plea that the revision was maintainable 

Under the U P Consolidation ol Holdings Act as it 
stood prior to its amendment by Amending Act No 8 
of 1963, which came into force on 8th Maich, 1963, the 
position was dial the ordei of the bettlement Ofiicei 
disposing of an appeal in partition pioceedings was made 
final by s 12-C of the Act S -18 which tonfeired 
revisional jurisdiction was confined to questions of 
juiisdiction and to orders passed by the Deputy Diiec- 
toi of Consolidation In other words, orders passed by 
otliei subordinate consolidation authorities were not 
amenable to the revisional jurisdiction. 

The Amendmg Act No. 8 of 1963 brought about 
drastic changes in the Act It repealed s 12-C with the 
lesult that the finality attached to the Settlement Offi- 
cer’s appellate orders disappeared S 48 of the Act 
was repealed and re-enacted Now the revisional power 
extended to questions of fact and law as well -and it 
governed orders passed by all subordinate authorities, 
which term includes the Settlement Officer* The result 
was that under the amended Act a revision became 
maintainable against order passed in partition prdceed- 
mgs. 

i * * 

S 47 the Amending Act provided the lyansitory 
provisions. It reads* 
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“47 TrnniUoiy piovisiom — (1) In uniti uoti- 
Ijed under & 4 of the principal Act, prior to the 
date on which this Act comes into force, hereinafter 
refeired to as the said date, all work in regard to 
oi connected with consolidation operation — 

(i) beyond the stage of publication of the 
Statement of Proposals under s 20 of the prm- 
ujMil Act, where, on or before the said date, 
that statement had already been published , 
and 

(ii) up to and mclusive of the stage of con- 
firmation of the Statement of Prinaples under 
s. 18 of the prinapal Act, where, on or before 
the said date, notices under s 9 of the prin- 
cipal Act had already issued , 

shall be conducted and concluded in accoid- 
ance with the provisions of the prinapal Act 
as if this Act had not come mto force 

Provided that, as respects second appeals 
and revisions, which lay under the provisions 
of the principal Act, as it stood prior to its 
amendment by this Act but had not been 
instituted before the said date, the principal 
Act, as amended by this Art, shall apply and 
be deemed always to have applied as if this 
Act had been m force on all material dates 
(2) All other work, to which the provisions of 
sub-s (1) do not apply, shall be conducted and 
concluded in accordance with the provisions of the 
|Mdndpal Act as amended by this Act 

ExphiruUion — ^In imits where notices under s 9 
of the prinapal Act had not been issued on or be- 
fore the said i^te, any work done shall, for the 
purposes of this sub-section, be deemed always to 
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have been done under the provisions of the prin- W73 
cipal Act as amended by this Act. hari 

Shankar 

V 

Rau 

Since no revision was provided for or lay under the shanker 
unamended Act against the appellate older passed by s ^ ndra, 
the Settlement Officei m paitition proceedings, it can- ^ 
not be said that any such revision lay under the prin- 
cipal Act so as to attract the proviso to sub-s (1) Simi- 
larly, since no such revisional proceedings were con- 
templated by the unamended Act, no question of hold- 
ing that a revision was a proceeding up to and includ- 
ing of the stage of confirmation of the Statement of 
Principles under s 18 of the principal Act could arise 
within meaning of cl (ii) of sub-s, (1) It is thus evi- 
dent that sub-s. (1) of s 47 as such was not applicable 
to a contemplated proceeding in re\ision to be institut- 
ed aftei the coming into force of the Amending Act 
Thus the conditions mentioned in sub-s (2) namely 
that “all other work, to which the provisions of sub-s 
(1) do not apply” are fulfilled A revision which may 
be instituted after the coming into force of the Amend- 
ing Act would be governed by sub-s (2) because to such 
a revision the provisions of sub-s (1) were not applic- 
able In our opinion, proceedings in revision under s. 

48 of the Act could well be within the purview of the 
phrase “all other work” occurring in sub-s (2) Such a 
revision would be governed by the amended Act 

In the present case the Settlement Officer passed the 
appellate order on 19th June, 1964, i e after the com- 
ing into force of the Amending Act Under the amend- 
ed s. 48 a resision lay against an order passed by the 
Settlement Officer and the revisional jurisdiction ex- 
tended to questions of fact as well as law The revision 
filed by the appellants was maintainable and was enti- 
tled to be conducted and concluded in accordance with 
fiHC (I.LR)— 
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the amended Act 'T he view taken by the Deputy 
Dncctor as well as b) the learned single Judge to the 
contrary cannot be sustained 

In the result, the appeal succeeds and is allowed 
The judgment of the learned single Judge is set aside 
The writ petition is allowed The order of the Deputv 
Director is quashed The matter is sent back to the 
Deputy Diiector for disposal of the revision in accord- 
ance witli law The parties may, however, bear their 
own costs 

Appeal allowed. 


PSUP_6 HqiLR)_ 2 . 11 -’ 73 -l,a 60 (L.) 
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SUPREME COURT 
APPELLATE CIVIL 

Before Mr Justice K S Hegde, Mr Justice A N 
Grover and Mr Justice H R Khanna 

1 DIRECTOR, PANCHAYAT 
RAJ, U P AND ANOTHER (Itl C A 

No 1011 of 1966) Appellants, 

2 STATE OF U P (In C. A 
No 1012 of 1966) 

1 BABU SINGH GAUR (In Nov^btr. 

C A No 1011 of 1966'! 

2 JUGAL KISHORE BHATT 
AND MORADHWAJ CHAUHAN 

(In C A No 1012 of 1966) Respondents 

MORADHWAJ CHAUHAN (In 
C A No 1012 of 1966) Intervener 

CoDStitntion of India, Art 309 — Financial Handbook, Vol II, 

Pt II and Fundamental Rules, r — Temporary posts 

held by officers of Sales Tax and Panchayat Raj Depart- 
ments — Order conferring substantive capacity for certain 
purpose — Effect 

The substantive capacity conferred on the officers holding 
temporary posts in the Sales Tax Department as wdl as in 
the Panchayat Raj Department was for a specific purpose ie. 
counting leave for mcrement purpose, and for no other pur- 
pose That order did not convert the appointments of the 
temporary government servants in those departments either 
into permanent appointments or into temporary appoint- 
ments is substantive capacity in permanent posts 
Art 909— Rules framed thereunder— Temporary ap- 
pointed government servant holding a permanent post— Not 
a permanent government servant 

A temporary government sorvant does not become a ^per- 
manent government servant unless he gets that capacity either 
under some rule or he is declared or appointed bv the Gov- 
ernment as a permanent government servant There was no 
7 HC aLR)— 1078—1 
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rule under which respondent could be considered as having 
been appointed either permanently or m a substantive capa- 
city to permanent posts All along they continued to be 
tempoiary government servants whether posts held by them 
were temporary posts or permanent posts 

Civil Appeals Nos 1011 and 1012 of 1966 from the 
judgments and decrees dated the 12th February, 1965 
and lOrh November, 1964 of the Allahabad High Court 
in Special Appeals Nos 298 of 1960 and 483 of 1962 
respectively 

G 2V Dtxit, {O P Rana with him), for the Appel- 
lants in both the appeals 

W. S Barlingay (M K Pandey, S K Sabharxoal and 
Ganpat Rat with him), for the Respondents in both 
the appeals 

7 P Goyal and R K Bhatt, for the Intervener in 
C A No 1012 of 1966 

HegdEj J * — ^These are appeals by special leave A 
common question of law arises for decision in these 
two appeals Hence it is convenient to consider 
them together. The material facts are more fully set 
out in Civil 'Appeal No 1012 of 1966 We shall set 
out those facts in detail We shall refer to the &cts 
of Civil Appeal No 1011 of 1966 thereafter, briefly 

The respondent in Civil Appeal No 1012 of 1966, 
Jugal Kishore Bhatt was appointed as the Sales Tax 
Officer on 29th June, 1948 by the Governor of U P 
At the time of his appointment the posts of Sales Tax 
Officers were temporary posts He joined the service 
in the Sales Tax Department at Bareilly on 15th July, 
1948^ His appointment was on temporary basis He 
continued to serve in that department as Sales Tax 
Officer until the year 1951 on temporary basis In 
■that year the Government issued G O no ST-419/ 
X ^941 Para 4 of that order provided that as the 
posts detailed in the list annexed to the G O. are like- 
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ly to last for more than three years, the Governor is 
pleased to declare that the appointments made to those dirsotor. 
posts will be deemed to have been made in a substan- 
live capacity and the incumbents theieof (shown in the qj^^Jsisgh 
list odier than those who are appointed to ofi&ciate in 
leave vacanaes shall be treated as holders of those posts bhattam) 
in a substantive capaaty withm the meaning of the other cuaohan 
of the Governor regarding Fundamental Rule 26(d) of q 
the Financial Handbook, Vol II, Pt II with retrospective I 
effect from the date of their first appointments to those 
posts. The reupondent continued in the department 
as Sales-tax Officer until 1953 In that year the Gover- 
nor of U P in exercise of the powers conferred upon 
him by the provisions of Art. 309 of the Constitution 
made the followmg rule: 

“(1) Notwithstanding anything to the contrary 
m any existin g rules and orders on the subject, 
the services of a government servant m temporary 
service shall be liable to termination at any time 
by notice in writing given either by the govern- 
ment servant to the appointing authority or by the 
appointing authority to the government servant. 

(2) The period of such notice shall be one 
month given either by appomting authority to the 
government servant, or by the government servant 
to the appointing authority, provided that in the 
case of notice by the appointing authority, the 
latter may substitute for the whole or part of this 
period of notice, pay in lieu thereof; provided fur- 
ther that it shall be open to the appointing autho- 
rity to relieve a government servant without any 
notice or accept notice for a shorter period with- 
out requiring the government servant to pay any 
penalty in lieu of notice. 
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(3) This rule shall take immediate eifect and shall 
apply to all persons who are appointed hereafter 
in a civil post in connection with the affairs of 
Uttar Pradesh and who are under the rule-making 
control of the Governor, but who do not hold a 
lien on any permanent Government post. 

(4) In this rule “temporary service” means 
officiating and substantive service in a temporary 
post, and officiatmg service in a permanent post, 
under the U P Government. 

(5) Nothing in this rule shall apply to — 

(a) government servant engaged on con- 
tract, 

(b) government servant not in whole-time 
employment; 

(c) government servant paid out of contin- 
gencies; 

(d) person employed in work-charged 
establishments.” 

Sometime in February 1953, the respondent was m- 
formed by the Commissioner of Sales Tax, U P. that 
his appointment would terminate pn 31st March, 1953, 
but he could be re-employed in the post but he will 
be subject to the rule set out earlier. The respon- 
dent was asked to intimate to the Government by 28rd 
March, 1953 whether he was prepared to be re-em- 
ployed from 1st April, 1963 on the said terms. The 
respondent signified his consent for re-appointment on 
the terms mentioned in the letter. Thereafter he 
continued in service up to 31st March, 1954. Subse- 
quendy his appointment was extended for a period of 
one year from 1st April, 1954 to 31st March, 1955. 

Meanwhile by G. O. no. STr896/X,— -911-D-55, 
dated 27th April, 1956, the Governor was pleased to 
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sanction the extension ot the posts of: Sales lax Ofhcer 
up to 3 1st March, 195b 

On 22nd May, 195 b, the Governor tv as pleased to 
issue G. O. no ST-2562 /X— .9 11 -A This G O is im- 
portant. Hence we shall quote tiie same in full . 

“G. O. no ST-2562/X— 911, dated 22nd Ma>, 
1956 from the Deputy Secretary to Government 
to Commissioner, Sales Tax. 

Subject. Conversion of sixty -one temporary 
posts of S. T. O. into permanent one 

With reference to your lettei no. E-l-Cent-13- 
13814/ST, dated 13th Febiuary, 1950, 1 am direct- 
ed to convey the sanction ot the Governor to the 
conversion, witli effect from 1st April, 1955, of 
sixty-one temporary posts of S T. Os, m the scale 
of Rs 250 — 25 — bOO sanctioned for the Sales Tax 
Department, the term of which was last extended 
up to 31st March, 1956, in G O. no ST-896/X — 
911-55, dated 26th April, 1955 into permanent 
ones That G O should be deemed to have been 
modified accordingly Orders regarding the con- 
firmation of individual officers m these posts will 
issue separately 

The charge on the above account should be de- ‘ 
bited to the relevant primary units under the 
head “13 — Other Taxes and rhifcjps — C Charges 
in connection with the U P. Sales Tax Act; 1948 
in the budget ” 
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On 1st May, 1958, the State Government terminat- 
ed the services of the respondent by giving him one 
month’s notice. The respondent represented against 
the notice terminating his service but hfe rqiresenta- 
tion was rejected Thereafter he challenged the order 
of his termination before the Allahabad High Court 
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b> means oi a writ petition under Art. 22b ot the Cons- 
i®rt titution His wiii petition was acepted oy the learn* 
jjiwion. ed iiugle Judge and the impugned ordei was set aside 
S\uf ihat order was affarmed by a Division Bench Aggriev- 

Babu Singh ed byj that order, the Government has brought this 

Galk, Jboai. 1 

KuBona appeal 

Mo^uwAj Now turning to the lacts in Civil Appeal No 1011 
oi 19bb, the respondent therein was appointed as a 
R. s Pauchayat Raj Inspector on 6th June, 1949. 

Offacers appomted temporarily under the Panchayat 
Kaj bcheme weie also declared to hold their temporary 
posts in a substanuve capaaty, withm the meamng of 
the order of the Governor regarding Fundamental 
Rule 26(d) of the Financial Handbook, Vol II, Pt. H 
with retrospective effect from the date of their first 
appomtment to those posts. They were also made sub- 
ject to the rule made under Art. 309 referred to earlier. 
The temporary posts under the Panchayat Raj Scheme 
were converted into permanent posts subsequently 
The services of the respondent Babu Singh Gaur were 
terminated, by givmg him one month’s notice, on 12th 
September, 1958 Babu Singh Gaur also challenged 
his termination by means of a writ petition under Art. 
226 of the Constitution before the Allahabad High 
Court. His writ petition was dismissed by a single 
Judge but in appeal the Letters Patent Bench allowed 
lus plea and set aSfde the impugned order The Gov- 
ernment has appealed against that order. 

It is admitted that the respondents in both these ap- 
peals were appointed temporarily. At the time 
of their initial appointment, the posts to which they 
were appointed were also temporary. Sometime after 
their appoinubent, their appointments- though tem- 
porary were declared to be on substantive capacity 
within the meaning of the order of the Gdverhor re- 
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garding Fundamental Rule 26(d), Financial Handbook, 

Vol II, Pt II with retrospective effect from the date dimck», 
o£ their first appointment to their posts Fundamen- raj, v f 
tal Rule 26(d) says: b*bo &noh 

“If a government servant’s tenure of a tempo* 
rary post is interrupted by duty in another post or moiiwhw*j 
by leave other than extraordinary leave or bv 
foreign service, such duty, leave or foreign service k s Hegde, 
counts for increments in the time-scale applicable 
to' the temporary post if the government servant 
returns to the temporary post* 

Provided that the Government may, in any case 
where they are satisfied that the leave ivas taken 
on account of illness or for any other cause beyond 
the eovemment servants’ control, direct that ex- 
traordinary leave shall be counted for increments 
under this dause” 

The - order of the Government regarding r 26(d) 
reads thus* 

"Under this rule if a government servant's 
tenure of a temporary post is interrupted by leave, 
the leave counts for increments to the time-scale 
apolicable to the temporary post, but under cl (h) 
of this rule if a government servant offidatinsr in a 
pOTnanent post takes leave and returns to his offi- 
ciating tenure df that post on the expirv of the 
leave, the leave does not count for increments in 
the time-scale applicable to that post as during 
such leave he is treated as having reverted to his 
substantive post, if any The difference in the 
treatment accorded to leave eranted under similar 
circumstances arises from the feet that anpoint- 
ments to temporary posts even of short duration, 
are usually made in a substantive capacitv But 
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neither the practice of making almost all appoint- 
ments to temporary post in a substantive capacity 
nor the difference of treatment to which it gives 
rise is justified Therefore, although these rules 
as they stand admit of both a substantive appoint- 
ments to temporary posts should be made only in 
a limited number of cases, as for example when 
posts are to all intents and purposes quasi-perma- 
nent or when they have been sanctioned for a 
period of not less than three vears, or there is rea- 
son to believe that thev will not terminate within 
that period In all other cases, anpointment to 
temporary posts should be made in an officiating 
capacity only ” 

It is clear from the rules as well as the order of the 
Governor that they merely dealt with leave and incre- 
ment That order has nothing to do with the nature 
of the appointment The fact that for certain speci- 
fied purposes those temporary appointments were to 
be considered to be in a substantive capacity, does" not 
mean that the appointees were holding the posts in 
question in a subsfantiye capacity for all purposes For 
purposes other than mentioned in the order, their ap- 
pointments continue to be temporary 

The learned Judges of the Letters Patent Bench 
thought that as Babu Singh Gaur and Jugal Kishore 
Bhatt were holding their posts in a substantive capa- 
city, though temporarily, after the posts held by them 
were made permanent, they must be held to have been 
holding those permanent posts in a substantive capa- 
city ‘ In our opinion 'this is an erroneous reasoning 
The order which converted those temporary posts into 
permanent posts specifically stated that “order regard- 
ing the confirmation of individual officers in these 
posts will issue separately”. At the time of the con- 
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version of temporary posts into permanent posts, the 
Government did not consider the question as to who 
all should be confirmed Obvious!) the Government 
wanted to consider that question separatclv. 'w 

BABU SlNOH 

The substantive capacity confened ou the ofhccis Gadr, jocai. 
holding temporary posts in the Sales Tax Department bhattanb 
as well as in the Pancha)at Raj Department was for a 
specific purpose ie. counting lea\e for increment pur- 
pose, and for no other purpose That order did not j 
convert the appointments of the temporary govern- 
ment servants in those departments either into per- 
manent appointments or into temporary appointments 
in substantive capacity in permanent posts 
A temporary government servant does not become a 
permanent government servant unless he gets that 
capacity either under some rule or he is declared or 
appointed by the government as a permanent govern- 
ment servant Our attention has not been invited to 
any rule under which respondents in these appeals can 
be considered as having been appointed either per- 
manently or in a substantive capacity to permanent 
posts All along they continued to be temporary gov- 
ernment servants whether the posts held hv them were 
temporary posts or permanent posts 
This Court in Pnrshotam Lai Dhrn^ta \ The Union 
of India (I) considered in def.n'I the nature of posts 
held bv government serv^ants Dealing with the ques- 
tion of substantive appointment of a person to a tem- 
porary post, this Court obseived at pp 842 and 81" of 
the report* 

“The substantive appointment to a temporary 
post, under the rules, used to git'C the ^enaint so 
appointed certain benefits regarding pav and leave, 
but was otherwise on the same footing as appoinf- 
rn loRft SCR m 
? HC (I LR)— 1973-9 



mi 

Dirsctok, 

FASCHKYAT 

Raj. U P 

t' 

Habu Singh 
Kishors 
Bhattanb 
Morju>hwaj 
Chauhan 


K S Hcgdc, 

J 


420 IKJC INDHN LW REPORTS i:i 978 

merit to a tem230iary post on probation or on an 
officiat.n'^- hi is. ai?t is to say, terminable by notice 
except vheie unc’er the lules promulgated in 1949 
to v’hich r.-'feienre will hereafter be made, his ser- 
\ice ha'l iipei.ed into what is called a quasi-per- 
manent sen ice ’’ 

It maj be noted that in that case this Court was con- 
sidering the effect of Fundamental Rules In these 
appeals also we are concerned with those Rules After 
dealing with the n-^ture of the various appointments, 
this Court observed 

“The position may, therefore, be summarised 
as follows : 

"In the absence of any special contract 
the substantive appointment to a peimanent 
post 0 ives the servant so appointed a right 
to hohl t^e post until, under the rules he 
attains the acre of supTannuation or is com- 
pidson’ly retired after havine: put in the pres- 
cribed number of vears’ service or the post is 
abolished a’ld his service cannot he terminat- 
ed exceT>t bv wav punishment for mis'-on- 
duct, p'*n'l{frpn''e, inefficiency or any other 
disouahfintiop found against him on proper 
enonin after due notice to him 'An appoint- 
ment to a temnomrv post for a certain speci- 
fied r<e’'7''d also o-b-ps the servant so a’^'pomt- 
ed a rJ-ht to hoM th^ post for the entire 
period of h»s fertnro and bis f^niirp cannot be 
put an end to dn-ino- that np^od unless he is, 
bv waT. of nTn.bhm»nt dbr».fcsed Or removed 
from ti>e spr.dr^ Ex'-ept in these turn ra-es, 
the ar»no?ntmpnt to a nost, ueumanent or tem- 
pnmrv on nr^t>.,t?on or on an nffiuatiog basis 
or a substantive appointment to a temporary 
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post gives to tne senaut so aj.,pointcd no right im 
to the post and ins seiv.ce ue leiUiinated dkbwk, 
unless his seivice naa iij^eucd into vvliat is, 
in the seivice rules, called a quasi-permanent basu swch 
service.” Gato, juom, 

Kisbcke 

ill State oj Nagaland \ G PuMHitui {ij, this Couit 
was called upon to decide the valiUiiy oa teiimnation chauhan 
of service of a government seivant by giving him notice k s H<gde, 
of termination as prescribed in the relevant Rules. 

Therem, the concerned government servant had been 
appointed purely on temporary basis. The post to 
which he was appointed was also a temporary post 
Sometime after his appointment that post was convert- 
ed into a permanent post But his services were ter- 
minated. The question was whether because of the 
conversion of the post into a peimanent pest, he ceas- 
ed to be a temporary government servant R.versi. g 
the decision of the High Court of Assam and Naga- 
land, this Court held that the fact that the post which 
he was holding was converted into a permanent post 
did not confer on him any additional right. His fcr- 
vice was terminable by giving him the pi escribed notice 
under the Rules. 


A question similar to the one before us came up for 
consideration before this Court in State of U. P v 
Abdul Khalik (2). The facts of that case were subs- 
tantially similar to the facts in these appeals. There- 
in this Court reversing the decision of the Allahabad 
High^ Court held that the service of the respondent 
therein was^ validly terminated bv giving him one 
month's notice Speaking for the Court Sikw, T. (our 
present Chief Justice) observ^ed: 

The learned Counsel for the State contends 
that the plaintiff was a temporarv servant and his 


(1)AIR 1970 sc 687 


(S) Cml Appeals Nos 782 and 
783 of 1906 deaded on 80t& AftO, 
1969^ 
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services were liable to be terminated on a month's 
notice and the &.ct that he was holding appoint* 
ment as temporary substantive does not make the 
plamtiff a permanent government servant There 
is force m this contention The learned Counsel 
£oi the plaintiff was not able to point out any 
mateiial to show that a person who is appointed 
temporary substantive can be equated with a per- 
manent government servant It is clear from the 
order dated 22nd May, 1956, that only certain 
posts were made permanent while by the order 
dated 12th December, 1957, certain other persons 
were made permanent government servants. The 
plaintiff cannot claim to be a permanent govern- 
ment servant till he is declared or appointed as 
such." 


in that case this Court had to consider the scope of the 
rule framed by the Governor under Art. 309 of the 
Constitution In our opinion, the ratio of that deci- 
sion completely covers the point under consideratkm 
That decision was tried to be distinguished on the 
ground that in that case, only some out of the several 
temporary posts had been converted into permanent 
posts, whereas in the cases before us all the temporary 
^ts had been converted into permanent posts We 
do not think this difference has any bearing on the 
xatio of that decision The ratio of that decision is 
that a government servant temporarily appointed does 

because the post 

held by hm « converted into a permanent post 

Mentioned above, we aUow there 

*' High Court and 

the we^' petitions, but in the drcumstances of 

both in this to bear their own costa 

hoai m tins Court as well a, in the High Court 
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Before leaving these cases, we would like to impress 
on the government the hardship that is likely to be 
caused to the respondents in these appeals. Babu 
Smgh Gaur was appointed as fer back as 1949 and Jugal 
Kishore Bhatt in the year 1948. They have served die 
Government for a very long time. At this late stage 
in their lives, it would be very difficult for them to 
seek other employment. These are eminently fit cases 
where the Government should find a way to absorb 
them in its service. 

'Appeals allowed. 


APPELLATE CI¥IL 


Before Mr. Justice Jagmohan Lai and Mr. Justice 
T S Mtsra 

LACHMAN D. CHABLANI ... Appellant, 

V. 

« HfTS 

UNION OF INDIA, NEW DELHI Respondect, 

Match, 8 

TwiHaTi Arbitration Act, 1940 — Proceedings before Arbitrator — 
Technical rules of evidence, procedure and pleadings-^ 
ipplicability o/— Evparte proceedings—Request for ad- 
journment— Refusal of— Grounds for. 

An Arbitrator is not bound by the technical rules of e\id- 
ence, procedure and pleadings He has, however, to abic'e by 
the fundamental pnnaples of natural justtce and must art 
in a manner that will subserve the interest of lustice. It is 
a duty of the ArbitratcHr to inform a party that he intends to 
proceed with the reference at a specified time and place. H 
such a notice is issued and a party fails to appear, the Arbi- 
trator would at liberty to proceed ex parte against him 
The granting of. an adjournment to a party is within the 
discretion of an Arbitrator The discretion should, however, 
be exercised in a reasonable manner uppn proper material 

^Whxle sitting at Luclcnoir. 
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and after considering a party’s conduct in the case. The 
UcHMAN D Vrbitrator should consider whether the party concerned had 
CiuBWM shown a suffiaent cause for adjournment What is sufficient 
tau% w’lll depend upon the facts and circumstances of eadt 
^ Imw***^ rase. Dilatory conduct of a party to the case and want of due 
— ' diligence on his part may m a particular case be not sufficient 

cause for adjournment. 

First Appeal from Order No. 35 of 1969 against the 
judgment and decree dated 13th August, 1966 passed 
by S N. Harkauli, Civil Judge, Lucknow in Reg. Suit 
No. 177 of 1965. 


Jagdish Narain, for the Appellant. 

S. C MathuT, holding brief of G. B Lai, for the res- 
pondent 


T S. Misra, J — This appeal is directed against 
the judgment and decree passed by the Civil Judge, 
Lucknow, dismissing the objection of the appellant to 
the award made by the sole arbitrator in a dispute be- 
tween Sri Lachman D Chablani and the Union of 
India. That dispute had arisen between the said par- 
ties out of a contract for handling and transport of food- 
grains at Central Storage Depot, Lucknow for the 
pen^ from 21st July, 1957 to 20th July, 1958. 

e present appellant filed an application under s. 
^jn Arbitration Act in the court of the 
ivil Judge,' Lucknow for appointment of an Arbitra- 


.V. <uiu give nis award Bv an 

^ dated 22ad April, 1964 the learned Civil tadge, 

StoZ' "T Ramatwami Iyer L Jk 

^itrato m the case and directed the parties to appear 

2 ^^ iqZ ,h On 

the Arh;fi4f present appellant appeared before 

ae Atbrtator and asked for time to Be his claim 

b fa’' tot having 

toled to do *> he asked for forther time which vL 
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allowed. Ultimately he filed his claim before the tar:' 
Arbitrator on 19th May, 1964 The Union of India iichman d 
filed reply to that claim and also filed a counter-daim. ' , 

The appellant was thereupon given time till 28th ' Ynwa^ 
September, 1964 to file his leph He, however, did y 
not do so and moved the court foi removal of the Arbi- 1 
trator on the ground that he had not gisen his atv’ard 
within two months He also requested the Arbitrator 
to stay further proceedings meanwhile The proceed- 
ings were accordingly staged by the Arbitrator The 
proceedings were also stayed by an order of the court. 

The application of the appellant wtw, however, re- 
jected by the court on 18th September, 1965 and the 
Arbitrator was directed to submit his award by 1st 
December, 1965. The proceedings were then re-siarted 
by the Arbitrator On 21st September, 1965 the 
Arbitrator directed the present appe’lanr to fils a re- 
ply within a fortnight and the parties were .'»s’'ed to 
complete admissions and denials of each other's doai- 
ments as well as to file draft issues on or before 7th 
October, 1965 From the order sheet dated 7th Octo- 
ber, 1965 maintained bv the Arbitrator it appears that 
the Arbitrator had received a telegram from the present 
appellant intimating that the appellant w-’s holidaying 
outstation and requesting to fix a date somewhere in 
the middle of November The Arb r ator noted that 
no reply had been filed by the p’^esent appellant a<minst 
the counter<laim filed bv the Union of India and that 
the parties had not completed admi^sio^s and H'^n-als 
of each other’s documents and h'^d not filed dra*^*^ i sues 
They were, therefore, once again directed to "dmit or 
deny each other’s documents within a w^ek The 
Arbitrator also framed the points for determin''tion in 
the case He rejected the request- of the present ap- 
pellant for a long adjournment of the case. The case 
was, however, adjourned bv the Arbitrator for evidence 



426 


THE INDIAN LAW REPORTS 


C1978 


i973 of the parties to Slst October, 1966 The parties were 
t D. also notified and warned that in case of unreadiness or 
chamaw absence of any of them on the said date of hearing the 
case would be proceeded ex parte and disposed of in 
^ accordance with law. A copy of this order sheet was 

T S " 

j ' sent to the present appellant and to the counsel for 
the Union of India. In compliance with the order of 
the Arbitrator the Union of India filed on 19th Octo- 
ber, 1965 admissions and denials of those documents 
which had been filed by the present appellant. The 
appellant, however, sent a letter dated 20th October, 
1965 to the Arbitrator acknowledging the receipt of 
the Arbitrator’s letter of 11th October, 1965 and inti- 
mating that he would file a revision application before 
the High Court against the order of the Civil Judge of 
18th September, 1965 whereby his application for re- 
mot al of the Arbitrator had been rejected. He re- 
quested the Arbitrator to fix 3 1st October, 1965 for 
attendance of the parties so that he might have a rhance 
to obtain stay order by SOth October, 1965 The Arbi- 


trator, however, took up the case on 21st October, 
1965 The Union of India was represented by a coun- 
scl The claimant was, however, absent and none 
appeared for him It appears from the order sheet of 


41 at lyoo mamtained by the Arbitrator that 

the Arbitrator had received a telegram on that date 
flora the claimant intimating that he was filing a revi- 
sion before the High Court and requesting for post- 
ponement of the proceedings and for fixing 31st Octo- 
ber, 1965. Finding that no sufficient ground for ad- 
joumment had been made out the Arbitrator rejected 
the pra\er for postponement of the proceedings and 
proceeded to record the evidence adduced on behalf of 

claimant was absent 

0 e Union of India two witnesses wer^ esa- 
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mined and the case was adjourned for making the 
award. Ultimately the Aibitrator made his award on 
22nd October, 1965 By that aw^ard the claim of the 
present appellant was dismissed The counter-claim 
filed by the Union of India was allowed against the T u Misra 
present appellant to the extent of Rs 8,178.39. This ^ 
award was filed in the* court and the Union of India 
prayed that the same may be made a rule of the court. 

The present appellant filed an objection praying that 
the award be set aside on the grounds that the Arbitia- 
tor had misconducted himself and the proceedings in- 
asmuch as he did not adjourn the case on 21st October, 

1965 on receipt of the telegram and did not give suffi- 
cient reasonable time to the appellant to appear be- 
fore him and produce evidence in support of his claim 
and that no award should have been made in favour 
of the Union of India for Rs 8.178 39 as no claim had 
been filed by the Union of India in that behalf and 
that the Arbitrator being a servant of the Union of 
India was not a fit person to arbitrate All these 
allegations were refuted bv the Union of India in its 
reply The learned court belorv. having found that 
the Arbitrator had not misconducted himself and the 
proceedings, dismissed the objections of the present 
appellant and pronounced the judgment in accordance 
with the aw'ard which r«is made a part of the decree 
Against that decision the appellant has preferred this 
appeal 

The learned counsel for the appellant urged that 
the Arbitrator had misconducted himself and the pro- 
ceedings in two ways, namely fl) the Arbitrator should 
have adjourned the case on 21st October, 1965 and 
should not have proceeded ex f)ar*.e against the appell- 
ant, and (2') the Arbitrator, while making the award, 

7 HC (T I R >—1978-8 
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1*78 did not consider the appellant’s documents whidi had 
L*ciiv\v D been admitted by the respondent, Union of India and 
chaei*m rejecting the claim of the appellant We 

shall examine these two grounds in seriatum. 

T S Mi»ra, 

T 

An Arbitrator is not bound by tlie technical rules ol 
evidence, procedure and pleadings He has, however, to 
abide by tlie fundamental principles of natural justice 
and must act in a manner that will subserve the interest 
of justice. It is a duty of the Arbitrator to inform a party 
that he intends to proceed with the reference at a speci- 
fied time and place. If such a notice is issued and a 
party fails to appear, the Arbitrator would be at liberty 
to proceed ex parte against him. If a reasonable ex- 
cuse for not attending before the Arbitrator is not 
made out tire Arbitrator may make an ex parte award. 
The granting of an adjournment to a party is within 
tire discretion of an Arbitrator The discretion should, 
however, be exercised in a reasonable manner upon 
proper material and after considering a party’s conduct 
in the case The Arbitrator should consider whether 
the party concerned had shown a sufficient cause for 
adjournment What is sufficient cause will, depend 
upon the facts and circumstances of each case Dila- 
tory conduct of a party to the case and want of due dili- 
gence on his part may in a particular case be not suffi- 
cient cause for adjournment. Where a party deliber- 
ately absents himself from the hearing despite notice 
that if he would fail to appear ex parte proceedings 
would be taken against him, the avyard made, would 
not be bad for misconduct of the Arbittator . Proceed- 
ing ex parte in such circumstances cannot be consider- 
ed to be a misconduct on the part of the Arbitrator 
In the pi-esent case by an order dated 18th September, 
1965 passed by the Civil Judge, Lucknow, the Arbitra- 
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tor was directed to submit his a»vard b])f ist i>ecember, itns 
1963. Consequently on i:ist September, iyo5 theL 0 H»tM< d 
A roitrator directed the picsent appeiiaut to lile iiis re- 
ply within a lortnight to the couater-aaim and to com- ^ 
piete admissions and demais ot eaca other’s documents ^ 
and to hie diait issues on or oeioie/ih October, iboo. j 
It appears that on 7th October, iii65 tiie present appel- 
lant did not appear before the Arbitiatcr. Instead, 
he sent a telegram to the Arbitrator intimating that he 
was holidaying outside. He also did not file his reply 
to the counter-claim set up by the Union of India nor 
did he complete the admissions and denials of the docu- 
ments filed by the Umon of India. The Arbitrator re- 
jected the request of the appellant for a long adjourn- 
ment of the case and adjourned the case for evidence 
of the parties to 21st October, 1965 The appellant 
was informed of this date by tlie Arbitrator vide hiS 
letter dated 11th October, 1963 The parties were 
also warned that in case of unreadmess or absence of 
any of them on the said date of hearing the case would 
be proceeded with ex parte and disposed of in accord- 
ance with law. This letter was received by the appel- 
lant on 14th October, 1965 as would be evident from 
his letter dated 20th October, 1965, a copy of which 
IS at p, 85 in the paper book. By this letter the appel- 
lant informed the Arbitrator that he was taking steps 
for filing a revision and for obtaining stay order from 
the High Court and requested that the next date for 
appearance be fixed for 31st October, 1965 to allow 
him a chance to obtain stay order by about 30th Octo- 
ber, 1965. On 21st October, 1965 the Arbitrator took 
up the case. By that time he had also received a tele- 
gram from the appellant intimating that the appellant 
was filing a revision in the High Court and requesting 
for postjtonement of the proceedings and for fixing 31st 
October, 1965. The Arbitrator noted that if the ap- 
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1073 peilant was so mined he should have taken steps ex- 
UcHMAv D pcditiousiy ioi obtaming stay ordei trom the High 
w.*** Ciouit but he liad not chosen to do so. On the other 
hand he waited till the date o£ hearing and sent the 
T telegram The Arbiuatoi, tiiereiore, held that it was 

J. ’ not a sulhcient ground lor adjournment of the proceed- 
ings He also observed that the hearing of the case 
could not be adjourned till Slst October, 1965 which 
happened to be a Sunday and holiday The prayer 
for adjournment was, therefore, rejected and the Arbi- 
trator proceeded ex parte against the appellant. The 
above facts would disclose that the Arbitrator gave rea- 
sonable opportunity to the appellant of being heard and 
of adducing evidence in the case The appellant, how- 
ever, deliberately absented himself from the hearing 
befoie the Arbitrator Havmg found that no sufficient 
cause had been made out for adjournment the Arbitra- 
tor was in our view justified in proceeding ex parte 
against the appellant This action of the Arbitrator 
cannot, therefore, be construed as misconduct on the 
part of the Arbitrator 

The other ground of misconduct referred to above 
has also no substance The Arbitrator had framed the 
following points for determination in the case: 

1- Whether the claimant proves his rlatTn to 
recover from the respondent Rs 39,344 11 or any 
portion thereof? 

2. Whether the respondent proves its right to 
recover from the claimant Rs.8,l78 39 or any part 
thereof? 


3 To what reliefs are the parties entitled? 

In regard to the point no 1 the Arbitrator observed 
that no evidence was forthcoming on behalf of the 
claimant to prove his daim Consequently, he found 
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tiie point no. i agaiiiit liie claimant and in favoui of wrs 
the 1 eipondeut no 1 in legard to the pomt no 4 j ^^ 4“* ** d- 

alter coiibideiing die evidence adduced on behalf of the 
Union ol India, die Aibitrator held that die lespond- 

ent had pioved lU light to lecover from the appellant 

Ki8,i7a.59. It appears from die letter dated lyth ^ 
October, 1965 fiom the Union of India to the Arbitra- 
tor that the Union of India had admitted t'lvo docu- 
ments out of many filed b)' the claimant before the 
Arbitratoi One was the letter dated i:7th April, 

1938 sent by the appellant to the Assistant Director, 
Lucknow, and the other was tlie letter dated iiUdt 
January, 1960 sent by the appellant to the Assistant 
Director, Lucknow In the letter of 27th Apnl, 1958 
the appellant had informed the Assistant Director that 
ceitain wagons were unloaded m the presence of the 
1 ail way officer and the staff of the Assistant Director 
and the shortage found wras leported as well as noted 
by the railway office It w’as stated that the radway 
audiorities were asked to give a short ceruficate of 52 
bags but they refused to do so on account of being 
private siding The appellant had, therefore, asked 
the Assistant Director to make inquiiies in the matter 
and to take immediate action By the letter of 25th 
January, 1960 the appellant had informed the Assistant 
Director that all tlie work-slips in connection with bills 
nos 11 and 12 had been submitted along with the sum- 
marv^ and he had asked for payment of the pending 
claims Admittedly no oml evidence was adduced by 
the appellant before the Arbitrator to prove has daim. 

The other documents filed by him were not admitted 
by the Union of India and were not duly proved The 
two letters of 27th April, 1958 and 25th January’, I960 
did not by themselves prove the daim of the appellant 
The Arbitrator was, therefore, in our view not !ncoi> 
rect in observing that no evidence was forthcoming’ on 
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benalf of the claimant to prove his claim 

1 11 ^1- ^ A, A A 1^1 


there- 

im benalf of the claimant lo p^uve ' 

fore, end no reason to hold that the Arbitrator had 

misconducted himself and the proceedings 

No other ground was pressed . 

In the result the appeal fails and is accordingly dw- 
inissed with costs 
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APPELLATE CIVIL 


Before Mr Justice S Chandra and Mr, Justice N, D 
ifiTJi Ojha 

4pfiJ^5 ^ F C. PASRICHA AND ANOTHER APPELLANTS, 


V. 

hXATE OF U. P AND OTHERS RESPONDENTS 

U. P. (Temporary) Control of Rent and Eiriotion Aot, 1947, 

Direction given by Commissioner in 1946 for presentation of 
revisions to the Additional District M<^istrate (Judicial}^ 
Such presentation valid 

Since the Rent Control Act did not, either by itself or rules 
framed thereunder, lay down the prease procedure in regard to 
the presentation of revision, the Commissioner who was the 
authority entitled to entertain and deade the revisions was 
within his right to presenbe the procedure in respect of the 
presentation of revisions The direction given by the 
missioner in 1946 with regard to the presentation of revisions 
was valid and enforceable 

Though the Commissioner had no jurisdiction to hear and 
decide the revisions under the Rent Contrtd Act m 1946, the 
Commissioner could lay down its practice and procedure and 
such procedure also governed subsequent juns^ction confer- 
red upon him. If the Commissioner had indicated the manner 
and ^ace of presentation of the revisions to it, that procedure 
woum equally apply to the revisional jurisdiction conferred 
upon the Coumussftoner afterwards. 
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Special Appeal no. 744 of 1971 from the judgment 
and order df B N. Lokur, J. in Civil Miscellaneous 
Writ Petition no 5516 of 1970 decided on 10th Novem- 
ber, 1971. 

A. Kumar and S C Khare, for the Appellants 

Pndma Nath Singh, S C , for the Respondents 

S. Chandra, J ’ — ^The appellants are the tenants of an 
accommodation situate at Mussoorie. Respondents 4 
to 6 who are the landlords of the premises, applied be- 
fore the Rent Control and Eviction Officer for permis- 
sion to file a suit for the ejectment of the appellant on 
die ground that they needed the accommodation for 
their personal use. On 17th May, 1969 the Rent Con- 
trol and Eviction Officer passed an order granting the 
requisite permission. Aggrieved, the appellants filed 
a revision before the Commissioner, Meerut The Com- 
mi«ioner held that the revision was barred bv time 
and on that ground he dismissed it Aggrieved, the 
tenants instituted a writ petition in this Court A 
learned single Judge was not impressed by the various 
submissions raised in the writ petition and dismissed 
the writ petition. Hence the present appeal. 

It appears that the appellants presented a revision 
application in the Court the Additional Magis- 
trate (Judicial), Dehra Dun on 16th June, 1969 
The reader of the Court accepted die revision and 
after making a note of presentation transmitted it by 
post to the Court of the Commissioner, MeeruL The- 
office of the Commissioner at Meerut made the usual 
report regarding the limitation, the sufficiency of the 
court-fee and the requisite copy of the order appealed 
against and notice was issued to the revisionists. When 
the revision came up for hearing before the Commk- 
simier an objection was raised that the revision was bar- 
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red bv time The Commisbioner held that the memo- 
randum of revision was received in the office of the 
Court on 4 th July, 1969, that is to sav, much beyond 
tlie prescribed thirty days period of limitation He re- 
fused to entertain an application for condonation of 
■1 dela^ as well as the point w'hether the tenants were en- 
titled to the exclusion of time requisite for obtaining 
the copy of the order of the Rent Control and Eviction 
Officer 

It appears that before the Commissioner the lappel- 
lants had filed an affidavit of Shri M M L Khanna, 
Chief Reader of the District Magistrate, Debra Dun 
In this affidant it vras stated that the Commissioner had 
Issued a letter to the District Magistrates, including the 
District Magistrate, Dehra Dun allowing all of them to 
accept the appeals and revisions on behalf of the Com- 
missioner, Meerut Division. According to these ins- 
tuictions the reader of the Distrirt Magistrate was ac- 
cepting appeals and revisions to be presented to the 
Commissioner, including revisions under the Rent Con- 
trol Act The Commissioner did mot di.sbelieve this 
affidavit A perusal of his order shows that he avoid- 
ed dealing "with it directly The Commissioner observ- 
ed that in the year 1946 the Rent Control Act did not 
contemplate the hearing of any revision by a Commis- 
sioner and, therefore, the acceptance of revi.sions at the 
district level and their presentation to the Commission- 
er was only a figment of the imagination of Shri Khanna 
We do not read these observations to the effect that the 
Commissioner had not issued instructions to the Dis- 
trict Magistrates directing them to accept the revisions 
as deposed by Shri Khanna Adverting to this affi- 
davit, the learned single Judge observed that there 
was no prevailing practice of entertaining the revisions 
by the Additional District Magistrate (Judicial), Dehra 
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Dun. We thus find that tliere is no finding disbeliev- igra 
ing the affidavit of Mr Khanna. On the contrary, the 
fact that the appellants were led by information of a ?««<»* 
prevailing practice to piesent the revision before the statb or 

Additional District Magistrate (Judicial), the feet that 

the Court of die Additional District Magistrate (Judi- * ch*“**' 
cial) accepted the revision and transmitted it to the 
Commissioner at Meerut, coupled with the feet that 
the office of the Commissioner at Meerut accepted the 
presentation of the revision at Dehra Dun to be pro- 
per, show that the affidavit of Shri Khanna was true 
on facts. It appears that the Commissioner had autho- 
rised the District Magistrate to receive revisions meant 
for him Bv so authorising, the Commissioner was 
onh indicating the place and the manner of presenta- 
tion of the revisions Since the Rent Control Act did 
not either bv itself or rules fian.ed under it lay down 
the precise proceduie in regard to the presentation of 
the revision, the Commissioner who was the authority 
entitled to entertain and decide the i evasions was with- 
in his rights to presci’be the procedure in respect of 
piesentation of the revisions The direction given by 
the Commissioner in 19-lG with regard to the presenta- 
tion of revisions was valid and enforceable 

In accordance with those directions the courts of the 
District Magistrate were validly accepting the presen- 
tation of the revisions meant for the Commissioner 
In this view the presentation of the revisions to the 
couit of the Additional District Magistrate (Judicial), 

Dehia Dun "Wis valid institution thereof. In the pre- 
sent case the revision was presented on 16th June, 

1969 within thirty days of the order passed by the Rent 
Control and Eviction Officer on 17th May, 1969 

It was urged that the Commissioner had no jurisdic- 
tion to hear or decide the revisions under the Rent 

7 HC (ILR)— 197S-4 
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Ck>ntrol Act m the year 1946 This jurisdiction was 
r. c. conferred on the Commissioner for the first time by an 
PiM^ amendment of 1952 That may be so. In National 
Sewing Thread Co. Ltd v James Chadwick and Bro- 
s ^ court can lay down its prac- 

J tice and procedure and such practice and procedure 
also governed subsequent jurisdiction conferred upon 
that Court If the Commissioner had indicated the 
manner and place of presentation of the revisions to 
It, that procedure would equally apply to the revision- 
al junsdiction conferred on the Commissioner after- 
wards. 

Our attention was invited to a deasion of a single 
Judge in Seth Bal Gopal Das v. State of U. P. (2). 
In that deasion it was recognised that the Commis- 
sioner could authorise the Additional District Magis- 
trate to receive revision applications on his behalf 
but it was held that there was no evidence to prove 
that there was any such practice The case is clearly 
distinguishable on facts. The materials on record of 
our case do show that there was a prevailing practice 
in regard to the presentation of revisions to the Court 
of the Additional District Magistrate (Judicial), Dehra 
Dun. It appears that the Court of the Additional Dis- 
trict Magistrate, Dehra Dun had been adopting this 
practice under the instructions issued by the Commis- 
sioner in 1946 The decision in Seth Bal Gopal Da/s 
case (2) was also from Dehra Dun In that case the re- 
vision was presented before the Additional District 
Magistrate The conduct of the office of the Commis- 
Moner and the acceptance of the presentation of the 
revision by the court of the Additional District Magis- 
trate corroborate the prevailing practice In our opi- 
nion, it is clearly established that at Dehra Dun th»e 
0) A.IR 1968 sc 867. 1978 ALJ 120. 
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was a prevailing practice of the pie^cntation of the 
revisions meant for the Commissioner. Eien revisions 
under the Rent Control Act were presented before the 
Additional District Magistrate (Judicial) If such was 
the prevailing practice and if a litigant follows it the 
principle that a litigant shoixM rot suffer bv the act 
of the Court will be applicable. In Kedar Nath Mar- 
wart V, Jat Berham (1), it was held that one of the first 
and highest duties of all courts is to take care that the 
act of the Court does no injurv to anv of the suitors 
and when the expression ‘the act of the Court’ is used, 
it does not mean properlv the act of primary Court. 
Or of any intermediate Court of Appeal, but the act of 
the Court as a whole fiom the lowest Court which en- 
tertains jurisdiction over the mattei up to the highest 
Court which finally disposes of the case 

In Zafaruddtn Ahm'id v. Madan Mohan (2), a Divi- 
sion Bench of this Court held that where the applicant 
had done all he could do within the period of limita- 
tion, his right could not be defeated simplv because 
that Court itself delayed the making of the direction 
which was sought by an application made within time. 
These principles are w'ell applicable to the instant 
case Led by the prei^iling practice the appellants 
presented the revision within time to the proper court, 
Thev had done all that was required of them; they 
should not be made to suffer even if it ultimately be 
found that the practice was invalid In our opinion, 
the presentation of the revision was valid. The revi- 
sion was presented within limitation. It was not liable 
to be dismissed on the ground that it is time-barred. 
In this view it is unnecessary to decide whether the 
appellants were entitled to the exclusion of requisite 
time for obtaining a copy of the otder of the Rent 

(1> A.IR. 1923 P.C. 269. (2\ IW ALT ^8 
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Control and Eviction Officer or they were intitled to 
F c the benefit of s 14 of the Limitation Act We leave 
V. those questions open. 

UP In the result, the appeal succeeds and is allowed 
. The judgment of the learned single Judge is set aside 

and the writ petition is allowed The order of the 
Commissioner is quashed and the matter is sent back 
to him for decision of the revision on merits and in ac- 
cordance with law TTie parties may, however, bear 
their own costs 

Appeal allowed 


CRIMINAL MISCELLANEOUS 


Before Mr Justice K B. Srivastava and Mr Justice 
Onkar Singh* 

^!!!_ ASHFAQUE HUSAIN Applicant, 

May, 10 

V 

STATE OF UTTAR PRADESH 

AND ANOTHER OPPOSITE-PARTIES 

Constitution of India, Aits 5, 7, 9, 10 and 11 — Citizenship 
Act, 1955. s 9, Foreigners Act, 1946, s 9 and Foreigners (In- 
ternment) Order, 1962, Para 5 — Detention under — Detenu 
proves himself to be the Indian citizen — Detention prior to 
the determination of hts nationality as a foreigner under sec- 
tion 9(2) of Citizenship Act — Legality of 

Once a person is found to be a citizen of this country under 
Art 5 of the Constitution of India and that citizenship is not 
negatived by Art 7, he will be deemed to continue to be such 
a citizen, until he has acquired the nationality of another State 
The question whether or not he has so acquired a foreign 
nationality is a question of fact and ran be determined by the 
Central Government or the Prescribed Authority under section 
9 oi the Citizenship Act 

A person cannot be arrested or detained as a foreigner under 
para 5 of the Foreigners (Internment) Order if he establishes* 
♦’IVhllc rittitig at Lucknow. 
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to start nith, that he is a citizen of (his countn, and that the 
arrest and detention can only follosv and rot precede the deter- 
mination of his natiocalitv as a foicigno undei s 9 of the 
Citizenship Act. 

Criminal Miscellaneous Case no 26i of 1973 under 
s 491. Criminal Procedure Code 

G H Nnqvt, for the Applicant 

B N Katju, for the State 

K B Srivastava, J — This application under Art 
226 of the Constitution and under s 491 of the Code 
of Criminal Procedure for a writ of habeas corpus made 
Ashfaque Husain, at present detained in District 
Jail, Lucknow, under an order of detention passed on 
26th May, 1972 by the civil authoritv under para 5 of 
the Foieigneis (Internment) Order. 1962, raises only 
one question, namely, whether on proof of the fa*"! that 
the detenu is an Indian citizen the civil authority can 
still detain him under the aforesaid para, treating him 
as a foreigner, without the determination of his nation- 
ality as a foreigner by the Prescribed Authoritv under 
sub-s (2) of s 9 of the Citizenship Act, 1955 

Before dealing with this question of law, it would 
be necessary to narrate the facts in brief It is not dis- 
puted that the detenu Ashfaque Husain was born at 
Lucknow' on 12th August, 1912. nor is it disputed that 
he migrated to Pakistan on 3rd January, 1961 and en- 
tered India sometime in 1954 after obtaining a Pakis- 
tani passpoit no 177275 on 2Ist February, 1953 and 
an Indian sdsa. Category B, No 02417 on 15th Septem- 
ber. 1954 He was mitialh arrested on 20th May, 
1972 under s. 14, Foreigners Act, 1946 which deten- 
tion was subsequently regularised by the impugned 
order passed on 26th Mav, 197*' 

The term “foreigner”, as defined by s 2(a) of the 
Foreigners Act, means a person who is not a citizen of 
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India Under s 9 of this Act, if in any case any ques- 
tion arises with leference to the Act or any order made 
Or direction given thereunder, whether any person is 
or IS not a foreigner, the onus of proving that such per- 
son is not a foreigner shall, notwithstanding anything 
contained in the Indian Evidence Act, lie upon such 
person That being so, the Legislature has placed the 
burden of proof upon the person proceeded against to 
establish that he is a citizen of India, that is to say, not 
a foreigpaer This follows necessarily from the words 
used in s 9 of the Citizenship Act; and if any autho- 
rity is needed, it is furnished by the decision of their 
Lordships of the Supreme Court in Abdul Sattar v 


The State of Gujarat (1) 


This leads us to the question whether the detenu 
has been able to establish that he is a citizen of this 
country Arts 5, 9, 10 and 11 of the Constitution be- 
come relevant in this regard Under Art 5, at the 
commencement of the Constitution, every person who 
has his domicile in the territory of India and — 


(a) was born in the territory of India; or 


(6) either of whose parents was bom in the 
territory of India; or 


(c) who has been ordinarily resident in the terri- 
tory of India for not less than five years immediate- 
ly preceding such commencement, shall be a citizen 
of India 


The three conditions specified in els (a), (b) and (c) 
are alternative and not cumulative, and so if any one of 
those conditions is satisfied, a person would be deemed 
to be a citizen of India if he had his domicile in the 
territory of India on 26th January, 1950. It would 
thus appear that the basic condition is that the person 
must have his domicile in India on the date when the 
a) A.I R. 196S s c. sio. 
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CkHistitution came into force If that condition is satis- 
fied, the person must show further that he was either 
bom in India, or either of his parents was born in India, 
or he had been ordmanly resident in India for not less 
than five years immediately preceding such commence- 
ment. The detenu was born in India on 12lh August, 
1912. He migrated to Pakistan on 3rd January, 1951, 
practically a year after the commencement of the Con- 
stitution. Under Art 5, therefore, he must be deem- 
ed to be a citizen of this country. Now the question 
is whether this atizenship stands negatived under Art 
7, That Article says that notwithstanding anything 
under Art 5, a person who has, after the 1st day of 
March, 1947 migrated from the territory of India to 
the territory now included in Pakistan shall not be 
deemed to be a atizen of India. It is setded law that 
the migration to which Art 7 refers must have taken 
place between 1st March, 1947 and 26th January, 1950, 
See State of Madhya Pradesh v Peer Mohammad (1) 
and Abdul Sattar’s case (2) Ashfaque Husain did not 
migrate to Pakistan between the aforesaid two dates but 
Ml 3rd January, 1951 That being so, he did not lose 
his citizenship which had accrued to him under Art. 5 
by the force of Art 7. Art 9 deals with persons volun- 
tarily acquiring citizenship of a foreign State. It pro- 
vides that no person shall be a citizen of India by vir- 
tue of Art 5 if he has voluntarily acquired the citizen- 
ship of a foreign State Under Art 10 of the Constitu- 
ticHi, every person who is or is deemed to be a citizen 
of India shall, subject to the provisions of any law that 
may be made by Parliament, continue to be such citi- 
zen Art 11 empowers Parliament to regulate the 
right of citizenship by law and empowers it to make any 
provision with respect to the acquisition and determina- 
tion o[ citizenship According to the constitutional pro- 
<1) A I R. 1«68 S G 645 A I R 1965 S C 810 
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MW visions, therefore, oDce a person is fotind to be a citi- 
ashfaqub zen of this country under Art 5 and that atizenship 
is not negatived by Art 7, he will be deemed to conti- 
nue to be such a citizen, until he has acquired the 
^‘»*^**” nationality of another State The question whether or 
snv^w J. acquired a foreign nationality is a ques- 

tion of fact Now, who is competent and has the juris- 
diction to decide such a question of fact, namely, the 
Central Government or any prescribed authority, or a 
Court of law, or some or all of them It is in this 
connection that s 9(2), Citizenship Act, comes up for 
consideration S 9(1) says that any citizen of India 
who b) naturalization, registration or otherwise volun- 
tarily acquires, or has at any time between the 26th 
January, 1950 and the commencement of the Citizen- 
ship Act, voluntarily acquired the citizenship of an- 
other country shall upon such acquisition, or as the 
case may be, such commencement, cease to be a citizen 
of India S. 9(2) states tliat if any question arises as to 
where, when, or how any person has acquired the citi- 
zenship of another country, it shall be determined by 
such authority, in such manner, and having regard to 
such rules of evidence, as may be prescribed in this 
behalf Reading Art 9 of the Constitution and s 9 
of the Citizenship Act, in a case where there is proof 
that a person is, to start with, a citizen of India and 
it IS alleged by the State that he has lost his atizenship 
by reason of acquiring the nationality of a foreign 
State, the question of invoking s 9 of the Citizenship 
Act will at once arise To put it in a different man- 
ner, a person must first show, to start with, that his 
case falls under Art 5 and not under Art 7 and it is 
then alone that Art 9 of the Constitution or s 9 of the 
Citizenship Act will become relevant See Ibrahim 
V State of Rajasthan (1), Government of Andhra Pro- 

(1) A I R 1965 S C 618 
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desk \. Molid. Khan (IJ, Izhar Ahmad Khan Union 
of India (2) and Abdul Sattin\ case (3). These deci- 
sions apply to a case where there is evidence that a 
person is a citizen and there is a counter-case that in 
spite of his original citizenship, he has lost it by acqui- 
sition of the citizenship of another country. In such 
a case, the nationality has to be determined by Central 
Government or the Prescribed Authority under s. 9, 
Citizenship Act 
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To summarise the legal position, we may state as 
follotvs : 


(1) In order to be a citizen of India, a person 
must have had his domicile in India, as on 26th 
January, 1950. 

(2) In addition to having his domicile, as stated 
above, he must also fulfil one of the three condi- 
tions specified in els (a), (b) and (c) in Art 5 

(3; If the conditions of Ait 5 are fully com- 
plied with, he should not have migrated from 
India to Pakistan between the period 1st March, 
1947 and 26th January, 1950 and if he has mig- 
rated he will not be a citizen notwithstanding Art. 
5, and 

(4) If Art 5 fully applies to him, and he does 
not fall within the mischief of Art 7, he will be 
a citizen of India; and if in such circumstances a 
dispute arises whether he is a foreigner or a citi- 
zen, that question must be decided under s. 9, 
Citizenship Act by the Central Government or by 
. the Prescribed Authority before any action can 
be taken. 

The learned Government Advocate has aigued that a 
‘civil authority’, acting in exercise of his power under 
para 5 of the Foreigners (Internment) Order, 1962 

CU A 1 R 1963 S C 1778. (2) A I R 1963 S.C. 1089, 

' ' * (B) A.IR. 1968 SC. SIO. 

7 HC 
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^^3 can provisionally determine the nationality of a person 
Abhmqws as a foreigner, on the basis of the evidence and mate- 
V rial placed before it, and can lawfully order his arrest 
^nd detention in jail, and in that contingency, his 
PiuDFSH Ije valid and shall subsist so long as the 

smMtava j nationality has not been fanally determined under s. 9, 
Citizenship Act by the Central Government or the 
prescribed authority He further argued that the 
determination of the ‘civil authority’ will be based on 
the subjective satisfaction and that question is not and 
cannot be justiciable The upshot of the aigument is 
that a ‘civil authority’ can airest and detain a person 
on his suspicion and subjective satisfaction that a per- 
son is a foreigner and not a citizen of India and that 
person cannot challenge this decision in a Court of 
Law. He invited our attention to two factors in this 
connection. He referred to para 8 of the Foreigners 
(Internment) Order in the first place. Para 8 says that 
the civil authority may arrest without any warrant any 
foreigner whom, it reasonably suspects of having act- 
ed, or acting or of being about to act, with intent to 
assist' a country at War with or committing external 
aggression against India, or in a manner prejudicial to 
the public safety or to the safety of any building or 
machinery Para 8 does not say that the civil autho- 
rity can come to a provisional conclusion that a person 
IS a foreigner Under this para, he can arrest (i) if he is 
reasonably satisfied; (2) that a person has acted, is act- 
ing, or is about to act, (3) with intent to assist a coun- 
try at War with or committing external aggression 
against India, or in a manner prejudicial to the public 
safety or to the safety of any building or machinery, 
and (4) when that person is a foreigner Para 8, or 
for that matter, any other para, does not confer juris- 
diction on. him to determine the nationality. He can 
arrest only if the person is a foreigner and not other- 
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wise. If he arrests a citizen, his order would be illegal 
and liable to be quashed The fact that a person is a 
foreigner is a condition precedent The Foreigners » 
(Internment) Order has been passed under s. 3 of the 
Foreigners Act and, therefore, wherever the word 
‘foreigner’ has been used, it must carry the same I 

meaning as defined by s 2(n) of the Foreigners Act, 
that is to say, that the person arrested or detained is 
not a citizen of India. If he is able to show, as the 
detenu has done in this case, that he is a citizen of 
India, he cannot be treated as a foreigner, unless the 
question whether or not he has acquired the nationali- 
ty of another country^ is determined bv the authority 
competent to do so. Again, when the statute confers 
that power and jurisdiction on the Central Govern- 
ment or to a prescribed authority, it can be exercised 
only by them and not by an intruder The ‘civil 
authority’ is not the Central Government, nor is it the 
prescribed authority It cannot be permitted to usurp 
the powers of the Central Government or of the pres- 
cribed authority. The second argument, to which 
we will now refer, is equally untenable Our attention 
was invited to the decisions of their Lordships of the 
Supreme Court in Rameshwar v The District Magis- 
trate (1) and P Mukherjee v State of West Bengal (2) 
and on their basis it was argued that the satisfection of 
the detaining authority to which s 3, Preventive Deten- 
tion Act, refers is subjective and not objective satis- 
faction, and so is not justiciable. Therefore, it would 
not be open to the detenu to ask the Court to consider 
the question as to whether the said satisfaction of the 
detaining authority can be justified by the applica- 
tion of objective tests. The reasonableness of the satis- 
faction of the detaining authority cannot be questioned 
in a Court of law, the adequacy of the material on 
(1) AIR. 1964 SC. 884, (2) A I R 1970 SC 859. 
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which the said satisfaction purports to rest also cannot 
be examined in a court of law, except where some of 
the grounds furnished to the detenu are found to be 
vague or irrelevant or when the order of detention is 
challenged on the ground of mala fides These deci- 
Srvastava J regard to preventive detention under the 

Preventive Detention Act and have no analogy to or 
bearing on a detention under the Foreigners (Intern- 
ment) Order The preventive detention is founded on 
satisfaction with respect to any person that with a view’ 
to prevent him from acting in any manner prejudicial 
to (/i) defence of India, the relation of India wdth 
foreign powers or the Security of India, or (b) the secu- 
rity of the State or the maintenance of public order, or 
(c) the maintenance of supplies and services essential to 
the community, or (d) if satisfied with respect to any 
person who is a foreigner within the meanings of the 
Foreigners Act that with a view to regulate his conti- 
nued presence in India or with a view to making arrange- 
ments for his expulsion from India, it is necessary to 
m’ake an order directing that such person be detained, 
the detaining authority may pass an order for his 
arrest and detention The satisfaction of the detain- 
ing authority, in the contingencies aforementioned is 
a subjective satisfaction and has not been made justi- 
ciable The Foreigners (Internment) Order does not 
speak of any satisfaction Even under the Preventive 
Detention Act, the foreigner must be a foreigner with- 
in the meaning of the Foreigners Act and that is not a 
matter of subjective satisfaction. What is a matter of 
subjective satisfaction, is the question of regulating his 
continued presence etc These decisions, in our view, 
therefore, have no bearing on the case. On the other 
hand, there are several pronouncements of their Lord- 
ships of the Supreme C]!ourt to the effect that a person 
cannot be arrested or detained as a foreigner if he estab- 
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lishes, to start with, th^it he is a citizen of this country, 
and that the arrest and detention can only follow and 
not precede the determination of his nationality as a 
foreigner In Akbar Khan v Union of India (!)> their 
Lordships held that s 9(2), Citizenship Act, bars the 
jurisdiction of the civil court to trv the question men- 
tioned in s 9(2) because it says that those questions 
shall be determined by the prescribed authority zohtch 
necessarily implied that it cannot he decided by any- 
one else In Government of Andhra Pradesh v 
Mohammad Khan (2), their Lordships made the follow- 
ing observations. 

“The question as to whether a person has lost his 
citizenship of this country and has acquired the 
citizenship of a foreign country' has to be tried by 
the Central Gosemment and it is only after the 
Central Government has decided the point that the 
State Government can deal with the person as a 
foreigner It may be that if a passport from a 
foreign Government is obtained by a citizen and 
the case falls under the impugned Rule, the con- 
clusion may follow that he has acquired the citi- 
zenship of the foreign country; but that conclusion 
can Tie drawn only by the appropriate authority 
authorised under the Act to enquire into the ques- 
tion Therefore, there is no doubt that in a case 
where action is proposed to be taken against per- 
sons residing in this country on the ground that they 
have acquired the citizenship of a foreign State and 
have lost in consequence the citizenship of this 
country, it is essential that the question should be 
first considered by the Central Government. 

The decision of the Central Government about the 
status of the person is the basis on which any fur- 
ther action can be taken against him. Therefore, 
(1) A I R. 1953 s c. 70. (2) A I.R 1968 S Q 1778, 
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we see no substance in the argument that the orders 
of deportation . should be sustained even with- 
out an inquiry by the Central Government about 
their status ” 

In Abdul Sattar’s case (I), their Lordships of the Sup- 
reme Court held thus • 

“So, whenever a question as to whether a person 
has acquired the citizenship of a foreign State falls 
to be considered, the jurisdiction to decide that 
question vests exclusively in the Government of 
India if the question about the acquisition of citi- 
zenship of a foreign country has not been determin- 
ed, in respect of any person, by the Government of 
India . . , it would not be open to any State to 

prosecute the said person on the basis that he has 
lost his citizenship of India and has acquired the 
citizenship of a foreign country A decision by the 
Government of India is a condition precedent in 
that behalf ” 

To sum up, since the detenu has established before us 
that he is a citizen of this country, and since his status 
as a foreign national has not been determined by the 
Central Government, we must treat him at the moment 
as a citizen of this country and must quash the impugn- 
ed order. 

We, accordingly, direct that he shall be released forth- 
with unless he is wanted in connection with some other 
matter. 
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Application allowed. 


a) A,i.R im s c eio. 
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CIVIL REFERENCE (P. B.) 


Befoie Mr. Justice R L Giilali, Mr Justice H N Seth 
and Mr Justice C S. P Singh 
TRILOK CHAND Apelicant, 


V. 

CHIEF CONTROLLING REVE- 
NUE AUTHORITY .. Respondent. 

Indian Stamp Aoti 1899, s 2(16)(c) and Art 35(b) of Sch. I~B 

of U P Stamp (Second Amendment) Act, 1958 

The bid-sheet as such cannot be ueatcd as lease of the tolls> 
as no concluded enforceable contract between the parties emer- 
ged b\ mere signing the bid-shcet It cannot also be treated 
as an a^eement to let out the tolls, inasmuch as it does not 
evidence an) such enforceable contract There is no attestation 
of this document by a witness It would as such not answer 
the description of a “bond” It also docs not appear that it 
IS “an inatrumeiit" as defined m s 2(14) of the Act It is also 
not “a come^ance” for no movable or immovable property has 
been transferred by the bid-sheet The document as such is 
not chargeable to duty under the Act 

Stamp Act Reference no 207 of 1971 under 5. 57 of 
the Indian Stamps Act. 

S J. Hyder, for the Applicant 

S. C., for the Respondent 

C S. P SiNGH^ J: — ^The Chief Controlling Revenue 
Authority, has under s 57 of the Stamp Act referred, 
the following questions for our opinion. 

“1. Whether the document (a copy of whidi is 
Ann. I to this reference) is an agreement to let tolls 
and IS included within the meaning of a lease as 
given in s 2(16)(c) of the Stamp Act read with Art. 
35 thereof and is chargeable under Art. 35(6) of 
Sch I-B of U. P Stamp (Second Amendment) Act, 
1958 with a duty of Rs.l95. 
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2. In case the answer to the above question is 
in the negative, is the document (Ann. I) charge- 
able with stamp duty under any other Article of 
tile Stamp Act, and if so what?” 

The Town Area Committee, Modinagar decided to 
Singh, J auction tlie rights to realise fee of tonga stand and rick- 
shaw licence of Modinagar, Ghaziabad, district Meerut 
for the year 1960-61, and it held an auction on the 20th 
Maich, i960 This auction was conducted by the offi- 
ceis of the Town Area Committee and the reserved 
price for sale of these right was fixed at Rs 10,000 (See 
Ann I) Bids were made by various persons but the 
bid Oi Tirlok Chand, die applicant was the highest, be- 
ing oi Rs 6,200. The signatures of the various bidders 
were taken on the bid-sheet, and after the bid was closed 
there was an endorsement to the elfect that the bid was 
closed, as there was no bid higher to the applicant. 
This bid-sheet was put up before the Chairman of the 
Town Area Committee on the 22nd March, i960 i e 
on die 3rd day of the bid, and he also signed the bid- 
sheet Thereafter, Tirlok Chand exercised the right 
of collecting fee of Tonga stand and Rickshaw licence 
within the Town Area, 

The Inspector of Stamp and Registration, Meerut 
Circle, who had been appointed as Collector for the 
purpose of s. 40 of the Stamp Act by U P Government 
notification no. C-4135/X— 525, dated 20th August, 
1928 and r. 325 of the U P Stamp Rules framed under 
notification no M-598/X— 503, ' dated 25th March, 
1942 examined this document and treating it to be an 
agreement to let tolls, chargeable with stamp duty 
under Art. 35(6), Sch I-B read with s. 2(16)(c) of the 
Stamp Act, impunded it, and imposed deficit duty of 
Rs.l95 and penalty of Rs.30 The matter thereafter 
came up before the Chief Controlhng Revenue Autho- 
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rity, 'w^iich has now made the present reference. 

It will be convenient to extract the relevant provi- tkiuw^am 
sions of the Stamp Act. S 2(16) of the Stamp Act ch^ 
reads as under: cp^matvm 

RIVBIUB 

“2(16). Lease — ‘lease’ means a lease of im- ^ "™***” * 
movable property, and includes also — ^ 5 ? 

^ Singh, j 

(a) a patta; 

(b) a kabuliyat or other undertaking in 
writing, not being counterpart of a lease, to 
cultivate, occupy or pay or deliver rent, for 
immovaUe property; 

(c) any instrument by which tolls of any 
description are let; 

(d) any writing on an application for a 
lease intended to signify that Ae application 
is granted” 

Art. 35(6), Sch I-B is as under: 

“35. Lease, including a under-lease or sub- 
lease and any agreement to let or sub-let. 


(6) Where the lease is granted for a fine or 
premium or for money advanced and where no 
rent is reserved.” 

It will be seen that any instrument by which tolls 
of any description are let is a lease It is not denied 
that the transaction in dispute relates to tolls. The 
controversy, however, is as to whether the bid-sheet is 
a lease as defined in s. 2(16) of the Stamp Act 

Now even if the document is not a lease but an 
agreement to let the tolls, it would be still taxable 
under Art 35 of Sch. I-B of the Act with the same duty 
as a lease. The question that arises for determination, 
is as to whether the bid-sheet can be said to be a lease 

7 HC <IX.R)— lOTMS 
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or failing that an agreement to let If it does not come 
1R1UA.W7NB ivTthip either of these two categories, it cannot be tax- 
chief ed under Art 35, Sch I-B of the Act 

COMKOI UNO 

,U!iHoww Standing Counsel has urged that the bid-sheet 

~ is an instrument by which tolls have been let out S 
smgh, j 2(14'; defines ‘an instrument’ as including a document 
by which any right or liability is. or purports to be 
created, transferred, limited, extended, extinguished or 
recorded We may assume that the bid-sheet is an 
instrument, but that bv itself would not make it a lease, 
because the tolls should have been let out bv that ins- 


trument Before, hovreAer, anv tolls can be said to be 
let out, there must be an agreement An agreement 
postulates the making of a proposal by a person and 
the acceptance of the said proposal bv the other 
^fter proposal has been accepted, an agreement bet- 
ween the parties is created In the present case, it ap- 
pears from the bid-sheet that the reserved price fixed 
by the Town Area Committee was Rs 10,000 This 
meant that the officials of the Town Area Committee, 
who auctioned the rights, could not finalize auction 
unless the resented price had been bid at the auction 
Tn the present case, the bid offered was much less than 
the reserved price This being so, the officials of the 
Town Area Committee who acted as auctioneers could 


not possiblv accept the proposal made on behalf of the 
applicant which consisted of an offer to nav Rs 6,200 
only The mere fact that the hishest bidder, and the 
officers of the Town Area Committee who conducted 
the auction, but their siTOature on the auction bid, 
would not alter the position in law, for the signature 
on the bid-sheet by these two parties were only for the 
purposes of giving authenticity to the auction proceed- 
ings which took place on that date It is, hoivever, 
contended that even if it can be said that the bid-sheet 
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did not mature into a lease on the 20th March, lOtjt), lOTS 
It became such, on the 22nd ‘/uch, 1060, tv hen the i ivMI 
Lhaiiman signed the same in u ^ea of ins approtal o£ cure? 
the bid We are not impressed by this aigument too. 
la the first place it is doubtful a^ to whether the Chair- 
man of the Town Area Committee had any authoiity cTV^. 
to enter into a contiact on behalf of the Town Aiea 
without a requisite resolution being passed by the 
Totvn Area Committee. It is however not necessary' 
to t'» press any final opinion on this matter for other- 
wise too, the mere signing of the bid-sheet by the 
Chii.man, Town Area Committee, would not convert 
It 111.0 a binding contract between the applicant and 
the "I’own Area Committee. It has been seen that the 
bul-sheei only contains a memo of the highest bids 
made bv the various persons who participated in the 
auction It does not contain any terras or conditions 
relating to. 

1 The maximum rate of tolls chargeable by 
the applicant 

2 The duration of the lease 

3. The mode, manner and dume of the pay- 
ment of the auction money. 

4 The consequences of any breach on the part 
of the applicant of the terms of the agreement. 

In the absence of some of these conditions the agree- 
ment, if any, that came into existence would be un- 
enforceable on the ground of vagueness The bid- 
sheet as such cannot be treated as a lease of the tolb 
in question, as no concluded enforceable contract bet- 
ween the parties emerged by the mere signing of the 
bid-sheet. It cannot also be treated as an agreement 
to let out the tolls, inasmuch as it does not evidence 
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1973 any such enforceable contract, A similar view has 
heen taken by the Madras High Court m the case of 
The Rajamgram Village Co-operative Society v, P. 
keerasami Mudaley (1) and also in the case of Sir 
auihoiuty Rameshwar Singh Bahadur v. Shaik Kitab Ah (2) by 
c. s p. the Patna High Court. We are in respectful agree- 
Singh, J. views expressed in these cases. The 

Board of Revenue, which is the Chief Controlling 
Revenue Authority, has in its referring order referred 
to two deasions of this Court one, in the case of Amar 
Nath Khanna v. State Government (3) and in the case 
of Mumtaz Ah v. Town Area Committee, Bharwan (4), 
on the basis of which it took the view that the docu- 
ment in question would be dutiable under Art 35, 
Sch. I-B of the Act None of the cases referred, deal 
directly with the question raised in the present refer- 
ence. The answer to the first question must, there- 
fore, be returned m the negative. 

Coming now to the second question. The docu- 
ment in question not being chargeable as a lease, the 
question arises as to whether it is chargeable under any 
other item of the Schedule or the Act. The only 
possible item under which it could be brought is 
“bond’*^ as defined in s 2(5) or a “conveyance” as defin- 
ed in s, 2(10) of the Act. Cls (a) and (c) of s. 2(5) arc 
clearly inapplicable. We are thus left with cl. (&) of 
that sub-section which reads: 

“(h) any instrument attested by a witness and 
not payable to order or bearer, whereby a person 
obliges himself to pay money to another.” 

Cl (h), however, only applies if the document in ques- 
tion is (1) an instrument, and (2) attested by a witness. 
Now the document in question, which is a bid-sheet of 

S A.1R. l«si Mad. 883. (9) A I R 199S Pat. «7. 

CWiI Miaca Writ no 3^5 of 1956 decided on SiUt Maixh, 196L 
(4) 1970 iJLJ. U4a 
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the auction held on 20th March, I960 has been sign- jj-g 
ed by all the bidders who were parties to the auction 
and the officer concerned, who conducted tlie auction v 
There is no attestation of this document by a witness c. ,ir/. ^ 

It would as such not answer the description of “a bond” 

It also does not appear that it is “an instrument” as ““ — ■ 
defined in s 2(14) of the Act The bid-sheet itself, 
did not create any right or Lability in the applicant till 
such time that the offer rvas not accepted by the Town 
Area The applicant could withdraw the bid before 
its acceptance, and in that event, there would be no 
liability on him to pay the money bid at the auction 
It did not also create any right, for till such time that 
the bid w'as accepted, the applicant could not enforce 
the offer. The position might ha\e been othenvise, in 
case the terms and conditions of tlie auction had stipu- 
lated tliat in the event of a bidder resiling from his 
bid, he would be liable to pay damages, for if that were 
so, the bid would create a liability and the document 
in question would then be “an insniiment’ There 
is, however, nothing on the record to warrant such a 
conclusion. It is also not “a conveyance” for no mov- 
able or immovable property has been transferred by 
the bid-sheet, and a conveyance can only be executed 
after an agreement, and in the present case, it has been 
seen that no agreement had come into existence The 
document as such is not diargeable to duty under the 
Act 

We, therefore, answer the first question in the nega- 
tive a nd the second question by holding that the docu- 
ment is not chargeable with stamp duty undtt any 
other Article of the Stamp Act Ibe applicant is en- 
titled to costs which we assess at Rs.200, 


Questions answered. 



IHX: INDIAN LAW REPORTS 


[1973 


inra 

Utt \, ’.1 


iM, 

APPELLATE CIVIL 


Ijcfoii. Mr. JiisUte S Chandra cmd Mi Jintice 
K N Seth 

S TAl E 01* U I'. AND OTHERS APPELLANTS, 


V. 

\T^' V RAM CHAO HAN and others 


RrSPONDENTS 

Indian MeJIoine Act. 1939, s 5d(i)— Ayurveda graduates regis- 

I'ted (IS medical piacittioneis — Authorised to do medico- 
woik — rhe oidei prohibiting them is bad 

\\i.en the Indian Medicines Act expressly entitles practi- 
tioners registeied undei the Indian Medicine Act, to do medico- 
ligal woik a'’a to appear as an expert, the Stare Government 
has no powei to coiiiiavene that provision The impugned 
Older passed b> the CivJ Suigeon, Saharanpur, is dearly viola- 
tive ol the piovisions contained in s 39^4) of the Act 

Special A| peal no 1088 of 1970 from the judgment 
and order of Parekh, J , in Civil Miscellaneous Writ 
no .1158 of 1968, dated 14th October, 1970 

Stinding Counsel, for the Appellant 

Mohd Iqbad, for tlie Respondents. 

S CH.ANDRA, J • — ^The State of Uttar Pradesh and the 
authorities of Medical Health Services have come up 
in appeal against the judgment of a learned single 
Judge quashing an order passed by the Civil Surgeon, 
Siharanpur on 30th May, 1968 By this order the 
Ci\il Surgeon directed all the Medical Officers Incharge 
of Zila Parishad Dispensaries in the district of Saharan- 
pur that they were not authorised to do medico-legal 
work at the dispensary as they were not fully qualified 
for this work 

It is not disputed that all the Medical Officers of the 
Zila Parishad Dispensaries, who are respondents before 
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ns, being A)uiveda gradiiafes wctc re',i te*'ccl n'‘'d 3 <‘ 1 
nractitioners within meaning of Indian Medrinc Act, 
1939. S 39(4) of that Act provides 

“39(1) 

(4) A registeied pracfn’oncr shall be entitled 
to 




It I* 

V 

Rw 

ClUUUN 

S Cha'idxa, 

I 


(n) sign or authenticate a birth or death 
certificate requiied b> an) hiv oi rule to be 
signed or autlienticated bv a dul) qualified 
medical practitioner; 

(6) sign or authenticare a medical oi phvsi- 
cal fitness certificate required by an\ law or 
rule to be signed or authenticated bv a duh 
qmlified medical practitionei : 

(c) given cviderce ai am inquest ci m anv 
court of law as an expert under s 45 of the 
Indian Evidence Act 1872 on any matter re- 
lating to medicine, singen oi midwifery ' 

S 41(2) of the Act provides that the registered prac- 
titioners shall liave the same privileges as the medical 
practitioners registered under the U P Medical Act, 
1917, have under the U P Excise AcN 1910 or any 
other Act for the time being in force It is apparent 
from « 39(1 1 that the expression "legally qualified medi- 
cal practitioner" or dulv qualified medical practition- 
er Or an) word importing that a person is recognised 
bv law as a medical practitioner or member of medical 
profession shall in all Acts in force in Uttar Pradesh 
and in all Central Acts m so far as such Acts relate to 
any of the matters specified in List II or List III in 
the Seventh Schedule to the Constitution be deemed 
to include a legistered practitioner. 
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19^ It is thus dear that tlie Ayurvedic practitioners, who 
statf » ha\e been granted the requisite diploma and who were 
' v' deemed to be the registered practitioners are ah© 
^juuiuN* deemed to be the legally qualified medical practitioti- 
s chandM within meaning of Indian Medicine Act They are 
J entitled to do the various acts as well as to the same 
privileges as the medical practitioners registered under 
the U P. Medical Act, 1917. 

It appears that the Government received some com- 
plaints against the competence of Ayurvedic practition- 
ers who were acting as Medical Officers of the Zila 
Parishad Dispensaries. In October 1966 the Govern- 
ment constituted a committee and charged it with the 
duty of examining whether such practitioners should 
be permitted to do medico-legal work and to submit 
its report within a fortnight In November 1966, the 
committee submitted its report after examining the 
various curriculars and the courses prescribed by the 
various Ayurvedic Colleges It found that the Ayur- 
vedic practitioners were deficient in qualifications. 
The State Government appears to have accepted this 
report and to have issued instructions to the Civil Sur- 
geons of the various districts to see that the Ayurvedic 
practitioners arc not permitted to do medico-legal 
work In the context of these instructions the Civil 
Surgeon, Saharanpur passed the impugned order dated 
30th May, 1968 prohibiting the medical officers of the 
Zila Parishad Dispensaries from doing any medico-legal 
work It IS not disputed that the medico-legal work 
includes giving of evidence at any inquest or in any 
court of law as an expert under s 45 of the Indian 
Evidence Act on any matter relating to medicine, sur- 
gery or midwifery. 

The question that arises for consideratibn is whether 
the State Government or its Executive Officers are cn- 
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titled to pass orders prohibiting the legisteied medical lO'S 
practitioners from doing the woik which they had been vrvrn of 
expressly authorised to do by virtue of their registra- 
tion under the Indian Medicines Act We are clear in 

our mind that the orders of the State Government can- 

not override the provisions of legislative enactments 
When the Indian Medicines Act expressly entitles these 
registered practitioners to appear as an expert, the State 
Government has no power to contravene that provi- 
sion The impugned order passed by the Civil Surgeon, 
Saharanpur is clearly violative of the provisions con- 
tained in s 39(4) of the Act. 

It was urged that under para. 422 of die U P Medi- 
cal Manual as well as under the notification dated 16th 
November, 1946, issued by the State Government under 
the District Boards Act, the Medical Officers Incharge 
of the Zila Parishad Dispensaries are undei the person- 
al control of the Civil Surgeons That mav be so But 
in the guise of control, the Civil Surgeon cannot de- 
prive the registered practitioners of their statutory 
right. 

The impugned order is a general order operating on 
all medical officers irrespective of their individual capa- 
city to do medico-legal work Such a general order 
violates s 39(4) of the Act. The learned single Judge 
was justified in quashing this order 

The appeal has no substance and is accoidingly dis- 
missed with costs 

Appeal dismissed 


7 HC (ILR)— 1978— 7 
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Befoie Mt Justice R L Gulali, Mt Justice H N 
Seth and Mi Justice C S P. Smgh 

INDODAN MILK PRO- 
DUCES LTD Applicant, 

COMMISSIONER OF SALES TAX, 

U P Respondent, 

U. P. Sales Tax Act, 1948, s 4(a) and Cential Sales Tax Act, 
s 8(2/1) — Rotijicalwn dated l&th Febiuaty, 1965 — Condens- 
ed milk not Unable under the Central Sales Tax Act 

Tui novel of the sale of condensed milk is completely exempt 
under s 4(a) of the U P Salts Tax Act from payment of sales 
tax and as such the dealci is not liable to pay Central Sales 
fax with legard to it as provided under s 8 of the Central 
Sales Tax Act 

Sales Tax Reference no 492 of 1971 connected with 
Sales Tax Refeience no 495 of 1971 

H N Seth, J. — ^At the instance of Messrs Indodan 
Milk Products Ltd, a dealer in condensed milk, etc* 
the Additional Judge (Revisions), Sales Tax referred 
the following question, in respect of the assessment 
years 1964-65 and 1965-66 to this Court for opinion 

“Whether in the facts and circumstances of the 
case, condensed milk is taxable under the Central 
Sales Tax Act in view of the notification nos S T - 
911/X, dated 31st March, 1956 and ST-776/X— 
900(1 6)-64, dated 16th February, 1965 of the U. P. 
Sales Tax Act and read with s 8(2-A) of the Cen- 
tral Sales Tax Act?” 
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While hearing the refeiences, a Dnismn Bench oE this 
Couit felt that the case of Nrifirss Piodurtt huhn Lid \ 
Commisiomt of Sales Tax (I'j in which it has been 
held that condensed milk is not mdk w iihin the mean- 
ing of s 4(rt) of the U P Sales Tax Act, reciiines rc- 
consideiation Accordingh it lefened these cases to 
a Full Bench and that is how the\ ha^e come up before 
us 

During the assessment )ears in question, the dealer 
sold condensed milk in soldered tins and other cans in 
the course of inter-State trade The Sales Tax Officer 
brought the turnover in respect of such sales to tax 
under the Central Sales Tax Act The dealer then 
filed appeals against the assessment orders and contend- 
ed that when dutmg the course of intei -State trade it 
sold condensed milk in soldered tins and other cans, it 
did not sell the same in sealed containers Sale of con- 
densed milk, m such cncumstances, was totally exempt 
from paMuent of sales tax as per notifications issued by 
the U P Government In the ciicumstances it was 
npt liable to pay Central Sales Tax also on such turn- 
over, as provided in s 8(2-A1 of the Central Sales Tax 
Act The Assistant Commissioner, Judicial ’ivho heard 
the two appeals, did not go into the question whether 
in this case the dealei sold milk in seajed containers or 
not He held that the turno\er of sale of condensed 
milk was generalh not exempt under \arious notifica- 
tions issued by the U P Government and as such the 
sam.e was liable to be taxed undei the Central Sales 
Tax Act The dealer then filed two revision applica- 
tions before the Additional Judge (Revisions) uhich 
were dismissed and the two assessment orders passed bv 
the Sales Tax Officer as confirmed in appeals ueie up- 
held Subsequently at the instance of the assessee the 
learned Judge, Revision refeiTed the aforementioned 
question for the opinion of this Court in both the cases, 
* a) 14 STG 606 
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^'’■3 S 8 of the Central Sales Tax Act makes provision for 
Kdodan payment of sales tax in respect of sales made by a dealer 
DUCTS Ltd in the course of inter-State trade Sub-s (2-A) runs 

Commission thus ' 

“Notwithstanding anything contained in sub- 
H TTs^ih, s 1-A of s 6 or sub-s (1) or sub-s (2), if under the 

j Sales Tax Act law of the appropriate State, the 

sale or purchase as the case may be, of any goods 
by a dealer is exempt from tax generally or is sub- 
ject to tax generally at a rate which is lower than 
3 per cent whether called a tax or a fee or by any 
other name, the tax payable under this Act on his 
turnover in so far as the turnover or any part there- 
of relates to the sales of such goods shall be nil or as 
the case may be, shall be calculated at a lower rate 
Explanation — ^For the purpose of this sub-section 
a sale or purchase of goods shall not be deemed to 
be exempt from tax generally under the sales tax 
law of the appropriate State, if under that law, it 
is exempt only in specified circumstances or under 
specified conditions or in relation to which the 
tax IS levied at specified stages or otherwise than 
with reference to the turnover of the goods ” 

S 4(a) of the U P Sales Tax Act provides that no 
tax shall be payable on the sale of -water, milk, salt 
newspaper and motor spirit This section further 
autliorises the State Government to issue notifications 
exempting the turnover of sale of any other good from 
sales tax According to s 4(6) sales made by A-11 
India Spinners Association or Gandhi Ashram, Meerut 
or Its branches or such other persons as the State Govern- 
ment may from time to time notify, shall be exempt 
from payment of sales tax on such conditions and on 
payment of such fee, if any, not exceeding Rs 8,000 
annually as may be specified m the notification. 
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Acting under s 4 of the U P Sales Ta\ Act, the 
State Government issued a notification no ST-911/X, 
dated 31st March, 1956 dnectmg that with effect from 
1st April, 1956 the goods mentioned in List II there- 
under shall alone be exempt from payment of tax 
Item no 10 of this list mentioned milk and milk pro- 
ducts such as Chhena, Dahi, Khoa, butter and cream 
but excluding (1) products sold in sealed containers, and 
(2) sweetmeats, as items exempt from payment of sales 
tax In the result, turnover of a dealer in respect of 
milk, milk product other than those sold in sealed con- 
tainers or sweetmeats is exempt from pay^ment of sales 
tax under the U P Sales Tax Act Subsequently, by 
notification no ST -3506/X, dated 10th May, 1956, the 
State Government amended the notification dated 31st 
March, 1956 and further excluded ghee, one of the 
milk products from item no 10 of that notification as 
an item turnover of which is exempt from payment of 
sales tax The State Government issued yet another 
notification no ST-776/C — 900(1 6)-64, exercising its 
power under s 3-A(l) of the Sales Tax Act, providing 
for single point taxation in cases of sale of butter and 
cream The position that emerges as a result of these 
notifications and the provisions contained ms 4 of the 
U P Sales Tax Act that the sale of milk is completely 
exempt from payment of sales tax in all circumstances 
The turnover in respect of milk products excepting 
butter cream and ghee is exempted from sales tax if 
these products are sold otherwise than in sealed con- 
tainers, so far as sales tax on the turnover of tu'o of the 
milk products i e butter and cream is concerned it is 
payable at a single point as mention in notification no 
S T -776/C— 900(1 8)-64 

Learned counsel for the dealer contends that both 
under s 4 of the U P Sales Tax Act and the notifica- 
tions mentioned above, the turnover in respect of sale 
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of milk is completely and generally exempt from pay- 
itient of sales tax Condensed milk is nothing but milk 
utcrs Lib jjj concentrated form Turno\er of its sales is, there- 
CuMMibbioN- foie, not liable to Central sales tax as provided in s 8 
tav l p (2-A) of the Cential Sales Tax Act Even if it be 
H iN suh, assumed that condensed milk is a milk product, turn- 
* over of its sales otherwise than in sealed container is 
generally exempt from sales tax under the abovemen- 
tioned notification and as the assessee in this case did 
not sell condensed milk in sealed containers its turn- 
over was generally exempt from tax under the U P 
Sales Tax Act and consequently it was not liable to pay 
Central sales tax as provided under s 8(2-A) of the 
Central Sales Tax Act 

Learned Standing Counsel did not contest the posi- 
tion that under the U P Sales Tax Act turnover of 
milk IS generally exempt from sales tax and as such its 
sale during the course of inter-State sale whether in 
sealed container or otherwise would not be liable to 
Central sales tax as provided m s 8 (2-A) of the Central 
Sales Act He, however, contends that condensed milk 
is not milk within the meaning of the term as used in 
s 4(rt) of the U P Sales Tax Act and the notification 
mentioned above According to him, it is a milk pro- 
duct like Khoa etc as held by this Court in the case of 
Nestles Piodncf India Ltd v Commissioner of Sales 
Tax (1) Notification dated 31st March, 1956 and sub- 
sequent notifications do not generally exempt the turn- 
over of condensed milk from tax under U P Sales Tax 
Act and therefore the dealer is liable to pay Central 
sales tax m respect thereof 

The assessee can be held liable to pay Central sales 
tax in respect of the turnover of its sale of condensed 
milk in course of inter-State trade, only if it is held 
that condensed milk is not milk but it is a milk pro- 

(1) 14 STC 606 
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duct and that the turnover of its sale is generally not 
exempt from tax under the U P Sales Tax Act Since 
elaboiate aiguments have been addressed to us on bodi 
aspects of the question, I propose to deal with each of 
them 

The expression ‘milk’ as used in s 4 of the U P 
Sales Tax Act has not been defined in the Act This 
word, therefore, has to be given a meaning which is 
given to It in common parlance and has to be under- 
stood in the same sense m which it is understood by 
those ivho deal in this commodity In common par- 
lance a fluid secreted by the mammary glands of a 
mammlia which is used by human beings as food is 
known as milk In India milk derived from mammary 
glands of cow and buffalo is widely used as food for 
human consumption and is understood to be milk 
Mam question that arises for consideration in this case 
therefore is whether when cows and buffaloe s milk is 
condensed it still continues to be milk or gets convert- 
ed into a milk product ivithin the meaning of the noti- 
fication no ST-911/X, dated 31st Maich, 1956 

It cannot be disputed that in this country the secre- 
tion obtained from the mammary glands of cows and 
buffaloes in its natural form is considered to be milk 
It is also clear that even after the milk obtained in 
natural form has been subjected to some process result- 
ing in some change m its constitution it does not neces- 
sarily cease to be milk With the improvement of 
dairying in this country, the milk obtained in natural 
form IS subjected to various processes before it is deli- 
vered to consumers, eg aftef fresh milk is collected 
and brought to various dairies, it is subjected to a pro- 
cess knovm as pasteurization with a view to remove 
bacterias from it so that it may be preserved for a long- 
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1173 er period Aftei milk has been subjected to pasteuriza- 
iNDODAN tion, It cannot be said that the product remains in all 
DucM Lw lespects identical to milk obtained in its natural form. 
CuMMissiov- disputed that tlie pasteurized milk is sold in 

ER OF Sams the market as milk and would be covered by the ex- 
— — pression ‘milk’ as used m s 4 oh the U P Sales Tax 
H N^ Seth. Similarly milk which is issued from dairies is very 
often skimmed and a part of its fat contents taken out 
When the milk is skimmed its constitution undergoes 
a change but the product which remains after skim- 
ming continues to be milk, and is sold as such Quite 
often various sweetmeat seller, after obtaining fresh 
milks heat it and after adding some thickening agent 
sell It for drinking purpose Some time before putting 
the aforementioned commodity for sale, they take out 
malai from it The process of heating results in reduc- 
tion of milks water content and the act of removing 
malai reduces its fat contents In spite this change 
in th^ constitution of milk, obtained in a natural form, 
what is sold by the sweetmeat sellers is invariably con- 
sidered to be milk In the circumstances, it is obvious 
that the expression milk as used in s 4(a) of the U P 
Sales Tax Act is not confined only to milk obtained 
and sold in its natural form Merely because milk ok 
tained in natural form is subjected to some processing 
resulting in the reduction either of its water or fat c i- 
tents. It does not necessarily cease to be milk 
It is quite possible that when milk is processed a 
commodity which is entirely different from milk and 
which cannot be identified as such may be obtained. 
The commodity so obtained can be described as “Milk 
Product” Its composition and use will be basically 
different from that of milk obtained in natural form 
Common examples of such products are Ghee, Chena, 
cream, butter and Khoa etc All these products are all 
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obtain by subjecting natural milk to a process but 
then m quality, constitution and nature of their use indomn 
they are basically different from milk. Lm 

V 

In one sense, whenever a commodity is subjected to 
a process and some change is brought about in its cons- 
titution. It can be said that the resultant commodity is h. scth. 
the product of the original commodity. For example 
when groundnut oil is refined it may be said that refin- 
ed groundnut oil is the product of the raw oil subject- 
ed to the process of refining But, in such a case even 
though groundnut oil has been subjected to process its 
essential qualities and use continue to be the same and 
It sull continues to be groundnut oil in refined form. 

In my opinion the expression ‘milk product' as used 
in notification no 911/X, dated 3 1st March, 1956 has 
not been used in this sense If the commodity obtain- 
ed as a result of processing of milk continues to retain 
the essential quality of milk as commonly understood. 

Its sale will be exempt from payment of sales tax under 
s 4(fl) of the U. P. Sales Tax Act and it cannot be made 
taxable under a notification issued for purposes of 
exempting the turnover of certain sales from tax. In 
my opmion, the expression ‘milk product', in the afore- 
said notification, has been used in the sense of a pro- 
duct obtained from milk which is essentially different 
from it and is not used as milk 

Encyclopaedia Britannica, while commenting upon 
“evaporated milk and condensed milk", states as fol- 
lows : 

"Of the concentrated milks on the market, the 
most important in volume is evaporated milk. 

This is whole milk that has been concentrated in 
a ratio of approximately 21 tO' 1 0 sealed in cans, 
and sterilized by heating at 240‘’F for 15 to 20 
minutes It may contain added vitamin D and a 
7 HC (I.L,R)— 1978— 8 
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fraction of a per cent of stabilizing salts It has 
a cooked flavour and a brownish colour The eva- 
porated milk produced in the United States is 
marketed at retail mostly in cans . . ” 

Similaily under the heading Dairy Products it is stated 
“Removal of water by evaporation under con- 
ti oiled procedures is the basis for the preparation 
of sweetened condensed milk, evaporated milk, 
dried milk and sterile concentrated milk If water 
equal in volume to that removed is added to these 
latter products, milk with essentially the same food 
value as the original product is obtained,” 

This, in my opinion, shows that condensed milk is 
nothing but milk in concentrated form which is obtain- 
ed by evaporating water from milk in a fluid state, and 
thereafter some sugar or preservatives is added to it 
The article obtained as a result of evaporation of water 
from fluid milk remains milk and after adding back cor- 
responding quantity of water, it acquires the shape of 
milk obtained m natural form and is used for the same 
purpose for which milk is used Generally milk is 
condensed or is concentrated so as to preserve it for a 
longer period and for facilitating its marketibility At 
no stage the condensed milk looses the essential charac- 
teristics of milk The very name ‘condensed milk’ 
suggests that it is milk in condensed form 


Learned counsel for the State argued that while 
exempting the turnover of the sale of milk, salt, news- 
paper etc from sales tax, the State Government intend- 
ed to grant exemption in respect of such artides which 
are commonly used by an average man It did not in- 
tend to grant exemption in respect of such sophisticat- 
ed articles like condensed milk which is beyond the 
reach of common man and is used by persons belong- 
ing to the higher stratum of society. I am unable to 
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accept this submission It is true that the State Legis- 
lature exempted the turnover of milk etc from the levy 
of sales tax as they are articles of common use, but it 
cannot be said that the Legislature did not want to 
grant that exemption in respect of the same article if it 
was to be used by persons belonging to higher stratum 
of society or if it was so adopted by changing its form 
that It may be preserved for a longer period and its 
marketing facilitated If, therefore, the fluid milk, 
after it is concentrated and converted into condensed 
milk, remains milk, it will be no argument to say that 
the Legislature did not intend exemption in respect of 
such sophisticated articles 

Learned Standing Counsel then contended that gene- 
rally condensed milk is considered to be a milk product, 
different from milk from which it is obtained Turn- 
over of Its sale, therefore, is not exempt under s 4(a) 
of the U. P Sales Tax Act In support of this argu- 
ment he relied upon the following passage appearing 
in Encyclopaedia Britannica* 

"Cows’ milk and its products have become im- 
portant articles of commerce, most of the research 
on chemistry, bacteriology and technology of milk 
being carried out in relation to it Of the princi- 
pal milk products butter, cheese and ice cream are 
discussed elsewheie, evaporated, condensed and 
dried milks are discussed in this article” 

He urged that this shows that even the author of Ency- 
clopaedia realised that conrensed mink is a milk pro- 
duct, different rom the milk from which it is obtained 
Similarly in Prevention of Food Adulteration Act as it 
stands today, while prescribing the standard for various 
food stuffs, the standard for condensed milk, has been 
provided for under a heading different from that m 
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which the standard fot fresh milk has been provided 
for This, according to learned counsel, clearly indi- 
cates that generally condensed milk is considered to be 
a milk pioduct different from milk 

In this connection, learned Standing Counsel also 
relied upon a notification no ST -922/X — 900(2 1)-69, 
dated 31st March, 1970, published in the Uttar Pradesh 
Gazette, E\tiaordinniy, dated 1st April, 1970 wherein 
the State Government, in exercise of its powers under 
s 3-A of the U P Sales Tax Act, 1948 provided for 
single point taxation on the turnover of the sale of con- 
densed milk sold in sealed or tinned containers He 
urged that this notification clearly indicates that till 
31st of March, 1970 it was considered that condensed 
milk was taxable at multiple point on the footing that 
it was not milk, but a milk product different from 
milk and that Legislature did not intend that condens- 
ed milk should be understood as covered by the expres- 
sion “Milk” as used in s 4 of the Sales Tax Act 

After giving my anxious consideration to these argu- 
ments, I find myself unable to accept them In my 
opinion the Encyclopaedia Britanica describes con- 
densed milk as a milk product in the sense in which 
skimmed or toned milk can be said to be product of 
milk obtained as a result of processing of milk obtained 
in its natural form A reading of the passage appear- 
ing in the Encyclopaedia Britannica as a whole indicates 
that in the opinion of the author, condensed milk is 
merely concentrated form of milk which is essentially 
not different from natural milk Similarly, when Pre- 
vention of Food Adulteration Act classifies condensed 
milk under the heading “Milk Product” instead of the 
heading ‘Milk’ it does not have the effect of changing 
the essentials of condensed milk and to convert it into 
a milk product in the sense in which the expression has 
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been used in s 4(fl) of the U P. Sales Tax Act So far 
as the Gosernment notification no 922/X — 900(21)-69, indomm 
dated 31st March, 1970, relied upon by the learned ducts \ to 
S tanding Counsel is concerned, it cannot ha\e the affect co^,mission- 
of changing the scope of expression ‘milk’ as used in 
s 4(a) of the U P Sales Tax Act That is a notification — 
issued by the State Goteinment It cannot be used for ” ‘j ’ 
determining the scope of expression ‘Milk’ as used by 
the Legislature in s 4(a) of the U P Sales Tax Act 
All that this notification shows is that after decision of 
this Court in the case of Nestles Pwduct India Ltd v 
Commisswiie) of Sales Tax (1), the Government thought 
that condensed milk was a milk product different from 
milk and as such it made proiision for its sale being 
taxed at a single point The opinion of the Govern- 
ment cannot be equated with the opinion of the State 
Legislature 

In this connection, the decision of the Supreme 
Court in the case of Tungbhndra Indiistiies Ltd, Kai- 
nool V Commercial Tax Officer, Kainool (2) may be 
cited with advantage. In that case, the Supreme Court 
had to interpret r 18(2) of the Madras General Sales 
Tax (Turnover and Assessment) Rule, which ran thus* 

“Every such registered manufacturer of ground- 
nut oil will be entitled to a deduction under cl. 

(k) of sub-r (i) of r 5, equal to the value of the 
groundnut and/m Kernel, purchased b\ him and 
converted into oil and cake if he has paid the tax 
to the State on such purchases ” 

Tungabhadra Industries Ltd , purchased groundnut and 
kernels within the State and manufactured groundnut 
oil, refined oil as well as hydrogenated oil The ques- 
tion that arose for consideration by the Supreme Court 
was whether the petitioner Tungabhadra Industries 
was entitled to deduct the value of the groundnut used 
fl) 14 S T.C 606. ( 2 ) 11 s T C 827, 
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by it in the manufactuie of refined and h)diogenated 

urged before the Supreme Court that the 
DicTo iio deduction under r 18(2) could be granted only in res- 
Commission- pect of sale of groundnut oil, 1 e the groundnut oil in 
T«r L the form in which it had been extracted from out of 

fj kernels So far as the claim of deduction in respect of 

J refined oil was concerned, the Supreme Court observed 
as follows* 

“When raw groundnut oil is converted into re- 
fined oil, there is no doubt processing, but this con- 
sists merely in removing from raw groundnut oil 
that consistent pait of the raw oil which is not real- 
ly oil The elements removed in the refining pro- 
cess consist of free fatty acids, phosphotides and 
unsaponifiable ihatter After the removal of this 
non-oleic matter therefore the oil continues to be 
groundnut oil and nothing more The matter 
removed from the raw groundnut oil not 
being oil cannot be used after separation, as oil 
or for any purpose for which oil could be used 
In other words, the processing consists in the non- 
oily content of the raw oil being separated and 
removed, rendering the oily content of the oil 100 
per cent For this reason refined oil continues to 
be groundnut oil within the meaning of rr 5(t)(k) 
and 18(2) notwithstanding that such oil does not 
possess the characteristic colour, or taste, odour etc 
of the raw groundnut oil.” 

It may be noticed that in the instant case also, condens- 
ed milk is obtained by reducing or taking out the water 
contents of the milk obtained in its natural form. The 
matter removed from the milk in the natural from 
(water) is not milk and cannot be used after separation 
as milk or for any purpose for which milk can be used, 
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The processing consists m the natei contents of the 
milk being leduced lesulting in milk in concentiated 
form 

Learned Judges of the Supreme Couit not onl} held 
chat refined groundnut oil was gioundnut oil, but the> 
ivent further and held that h}diogenated oil also was 
gioundnrt oil and as such deduction with regard to it 
claimed under r 18(2) was admissible, notwithstand- 
ing the fact that w’hile processing refined oil and con- 
verting It into h)diogenatcd oil the form and quality 
of the oil changed and it undeiwent a chemical change. 
The end product (h)drogenated oil) continue to be 
groundnut oil In this connection the learned Judge 
obseived as follows: 

“To be gioundnut oil, two conditions have to 
be satisfied The oil in question must be from 
groundnut and secondly the commodity must be 
'oil’ That the hydrogenated oil sold by the ap- 
pellants was out of groundnut not being in dis- 
pute the only point is whether it continues to be 
oil even after hydrogenation Oil is a chemical 
compound of glycerine with fatty acids, or rather 
a glycerine of a mixtuie of fatty acids — principally 
oleic, linoleic, steric and palmitic — the proportion 
of the particular fat varying in the case of the oil 
fiom different oilseeds and it remains a glyceride 
of fatty acids even after the hardening process, 
though the relative proportion of the different 
types of fatty acids undergoes a slight change. In 
Its essential natuie therefore no change has occur- 
red and It remains an oil — a glyceride of fatty 
acids — that it was when it issued out of the press.” 

This judgment of the Supreme Court, thereloie, cleai- 
ly shows that merely because as a result of processing 
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I'tTT y>mc change lakci place in the form of commodity and 
iis non-esisential constituents are leduced or removed, 
ul.T-.T”* not follou' that the commodity so obtained is 

Commission- fhffeieiit fiom the commodity tv^hich was subjected to 
piocessmg B> no stretch of imagination can it be said 
— that watci is an essential constituent of milk and if its 
j * jnopoition IS reduced, milk ceases to be milk 

The \ iew that a mere change in form of a commodity 
does not necessarily conseit it into a different commo- 
dit} finds suppoit fiom another Supreme Court deci- 
sion in the case of State of Mndhya Bhaiat v Him Lai 

(1) wherein the dealer purchased sciap iron and iron 
plates from outside and after converting them into bars, 
flats and plates in his mills sold them in the market 
The Supreme Court held that according to item no 39 
of notification dated 24th October, 1953, no tax was 
payable on the sale of goods which could be described 
as iron and steel According to it, the dealer was en- 
titled exemption under that notification as scrap iron 
purchased by him was processed for convenience of sale 
The raw materials were only re-rolled to give them attrac- 
tive and acceptable form They did not, in processing 
lose their character as iron and steel Bars, flats and 
plates sold by him were iron and steel, exempted under 
the notification 

In the case of State of Gujarat v Sakarwala Brothers 

(2) , the Bombay Sales Tax Act, 1959, entry no 47 in 
Sch. A exempted the sale of sugar as defined in item no 
8 of First Schedule to the Central Excises and Salt Act, 

1 944, from payment of sales tax. According to the First 
Schedule of tlie Central Excises and Salt Act, 1944 
“sugar” means any form of sugar containing more than 
90 per cent of sucrose. The question that arose for con- 
sideration before the Supreme Court was whether 

(1) 17 ST a S13 (SC). (2) 19 STC 24 (S C) 
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"batiia’, "haicla” and ‘‘akhidana" fall within Uic de- 
finition of ‘sugar” in entr> 47 of Sch A to the Bambay 
Sales Tax Act, 1959 and whether their sales were exempt 
fioni the payment of sales tax Their Lordships came 
to the conclusion that “batasa”, “harda” and “a khi dana” 
were various forms of sugar and that they were exempt 
foi payment of sales tax It cannot be denied that 
"batasa”, "harda’ and “akhidana” are prepared from 
sugar In preparing these articles the form of sugar 
undergoes a change but not m its essential characteris- 
tic and die ultimate product so obtained continues to 
be sugar Similarly, in the case before us, by evaporat- 
ing water from milk its essential characteristic and cons- 
iituent remains the same and what is obtained is milk 
in condensed oi concentrated form 
Learned Standing counsel contended that in s 4(a) 
expression used is milk and not milk in any form In 
the circumstances, the observations made by the 
Supreme Court in State of Gujatat v Sakarwala Brotheis 
(!) cannot support the dealer I am unable to accept 
tins submission As stated earlier, there is no justifi- 
cation limiting the meaning of expression milk as used 
in s 4(fl) of the U. P Sales Tax Act to milk obtained 
in its natural form only. In my opinion, the expres- 
sion milk in s 4(a) means milk m any form just as the 
expression sugar in entry 47 of Sch A to the Central 
Excises and Salt Act, 1944 means sugar in any form. 

1 am, accordmgly, of opinion that the aforementioned 
Supreme Court cases support the view that condensed 
milk is milk widiin the meaning of s 4(a) of the U. P. 
Sales Tax Act 

Learned Standing Counsel placed reliance upon the 
following cases. State of Ttavancore Cochin v. Shan- 
nugha Btlas Cashcwnut Factory (2) wherein it was held 

(1>19 STG 24 (SC) (2) AIR 196S S C 339 

7 HC (I,LR)— 1978— 9 
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i’J7o tiiat lau casliumiL becwnei. conimercidlly different 
Immmmn coniiiwdit) when as a result of processing they are con- 
ouonEro verted into edible Keniels, A H Abduls and Co v 
coMMUBioN- Madias (1) wherein it was held at p. 1733 that 

rR op Sius law hides and skins and tanned hides and skins are 

*X*AX U P 

*— coorimercially different commodity as by applying pre- 
H. N Seth, 2 change is brought in raw hides and skins 

and a different commercial commodity as a result of 
processing emerge, Devt Das Gopal Krishna v State 
of Punjab (2) wherein it was held that by processmg 
scrap iron looses its identity and becomes road steel 
section and a new marketable commodity is obtained, 
and Messrs Goyal Industries (P) Limited v Com- 
missionei, Sales Tax, U. P , Lucknow (3) wherein it was 
held that water and ice were different commodities al- 
thcRigh chemically composition of both remains the 
same. 


it may be that milk in its natural form may be com- 
meroal commodity different from milk in condensed 
fcarm but as stated earlier there is no justification for 
holding that s. 4(a) grants ecemption for the sale of 
milk only when it is sold m the same condition in. which 
it is obtained from the mammary glands cow and 
buffalo. The exemption under s 4(a) has been grant- 
ed <Mi sale of milk in any form and therefore even if 
various forms of milk are different commercial com- 
modities, the exemption given in s. 4 equally applies to 
all those’ commodities. I am accordii^y of opinion 
that the cases relied upon by the learned Standing 
counsel do not go to show that condensed milk is not 
milk within the meaning of s. 4(a) of the U. P. Sales 
Tax Act 
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In this view of the matter, I am of opinion that the 
turnover of the sale of condensed milk is completely d«ooban 
exempt under s 4(fl) of the U. P Sales Tax Act from SU0X8 lltO. 
payment of sales tax and us such the dealer is not 
liable to pay Central sales tax with regard to it as pro- 
vided under s 8 of the Central Sales Tax Act — — 

H N Seth. 

I now proceed to consider whether in case it h held I* 
that condensed milk is not covered by the ecpression 
milk as used in s 4(a) of the U. P Sales Tax Act and 
that It IS a milk product as contemplated by sale tax 
notification no. 911/X, dated Slst Mardi, 1956, can it 
be said that for purposes of s 8(2-A) of the Central 
Sales Tax Act, its sale is exempt from tax generally 
under the U. P. Sales Tax Act Relevant portion of 
notification no S.T -911/X, dated Slst March, 1956 
reads as follows : 

"In exercise of the powers conferred by s 4 of 
the U P Sales Tax Act, 1948, as amended from 
time to time, and in supersession of all previous 
notifications granting any exemption under the 
said section relating to any persons or class of per- 
sons or goods, class of goods not being goods speci- 
fied in List I below, the Governor of Uttar Pradesh 
is pleased to direct that with effect from 1st April, 

1956, the List II hereunder shall alone be exempt 
from payment of tax 

1 . 

2 . 

3 . 

4 

5 

6 


List I 
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7.’ 

8 

9 

10 Milk and milk products such as Chhena, 
Dahl, Khoa, buttei and aeam but excluding 0) 
product sold in sealed containers and (2) sweet- 
meats ” 

According to this notification the turnover of milk pro- 
ducts IS exempt from payment of sales tax, only when 
the products are sold otherwise than in sealed contain- 
ers i e if they are sold in sealed containers their sale 
would not be exempt from sales tax Explanation add- 
ed 10 s 8^2-A) runs thus * 

“For the purpose of this sub-section a sale or 
purchase of goods shall not be deemed to be exempt 
from tax generally under the sales tax law of the 
appropriate state if under that law it is exempt 
only in specified circumstances or under specified 
conditions or in relation to which the tax is levied 
at specified stages or otherwise than with reference 
to the turnover of the goods ” 

Accoriling to this explanation, if sale of goods is under 
the sales tax law of the appropriate state, exempt from 
payment of tax in specified circumstances or under 
specified conditions, it would not be deemed to be 
exempt from tax generally within the meaning of sub- 
s (2-A) of s 8 In this case I find that sale of milk pro- 
ducts is exempt from payment of sale tax only when it 
IS sold otherwise than in sealed containers The exemp- 
tion granted in respect of sale of milk product under 
U P Sales Tax Act is therefore conditioned by the cir- 
cumstance that it is sold otherwise than in sealed con- 
tainers It follows that the notification no 911/X. 
dated 31st March, ig^fi specifies the circumstances or 
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the conditions (sold otherwise than in sealed containers 
I e loose) in which alone the sale of milk products will 

i O T A -1 A f ^ n . MICiK pro- 

be exempt from sales tax A^ccordingly, I am of opinion doom lot 
that in view of the explanation added to s 8(2-A) of comumsbion- 
the Central Sales Tax Act, it cannot be said that noti- 
fication dated 31st March, 1956, generalh exempts the ^ 
sale turnover of milk products from tax, 'ivithin the J 
meaning of that section 

Learned counsel for the dealer contended that so 
fai as sale of milk products otherwise than in sealed 
containers is concerned, it invariably is exempt from 
payment of sale tax According to him, notification 
no 911/X, dated 31st March, 1956 does not, in any 
circumstance or condition, permit the sale of milk pro- 
duct when sold otherwise than in sealed containers, to 
be taxed The turnover of such sale, therefore, should 
be considered to be generally exempt from tax within 
the meaning of s 8(2-A) of the Central Sales Tax Act 
T am unable to accept this submission According to 
s 8(2-A) what has to be seen is whether the sale of a 
particular commodity as such is generalh exempt from 
sales tax If the argument advanced by the dealer’s 
counsel is accepted it will mean that whenever under 
the sales tax law of the state turnover of a commodity 
has been exempted from tax on certain conditions it 
can always be said that the commodity sold in that con- 
dition is generally exempt from sale tax That is pre- 
cisely what has been avoided by the explanation add- 
ed to s 8(2-A) of the Act As stated earlier, under the 
notification dated 31st March, 1956 milk product is 
exempt for payment of sale tax only when it is sold 
otherwise than in sealed containers The condition 
that for claiming exemption it should, be sold other- 
wise than in sealed containei is a specific condition 
lyhich has been mentioned in the notification issued 
under the U. P. Sales Tax Act. 
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* **" In support of his contention, learned counsel for the 
relied upon a decision of the Madhya Pradesh 
OW3I8 ^ High Court in the case of Commissioner of Sales Tm v 
Commission- Kapoot Don, Ntwai and Co (1) In that case the State 
' r«, Government issued a notification and exempted sales 
II N Seth, of nnoar bv a dealer registeied under the 19*58 Act 
1 from pa'V’ment of sales tax, for a period of one year 
Learned Judges of Madhva Pradesh High Court observ- 
ed that the expression "exempt only in specified cir- 
cumstances or under specified conditions” occurring in 
the explanation to sub-s (2-A), means such circums- 
tances or conditions the non-existence or non-perform- 
•mce of which precludes the grant of exemption, so that 
if those circumstances do not exist or those conditions 
aie not performed, then the sales of goods cannot be 
exempted from tax even if they are effected by a class 
of dealers to whom exemption is granted Even if it be 
taken that these observations correctly state the law on 
the subject, they do not support the submission made 
by the learned counsel for the dealer In that case, for 
payment of tax, nttoar dealers had been classified into 
classes i e (1) dealer registered under the 1958 Act, and 
(2') those who were not so registered So far as the 
dealers who belonged to the 1st of the two classes were 
concerned, their tumver was under no circumstance 
and in no condition was liable to tax and therefore it 
was held that sale by them was generally exempt from 
tax within the meaning of s 8(2-A) of the Central Sales 
Tax Act In the instant case, however, I find that if 
the same dealer sells the milk product in a sealed con- 
tainer he will have to pay sales tax in respect of such 
turnover but if he sells the same milk product other- 
wise than in a sealed container his turnover would be 
exempt from tax In the circumstances the right to 
claim the exemption depends upon existence or non- 

n\ 20 S.T C 162. 
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existence of a condition or nou-peiformance of an act, 
which may predude the grant of exemption to the 
dealer before us Facts of Madhya Pradesh High Court 
case, therefore, are clearly distinguishable from the fects 
of the present case. 

In view of the aforesaid discussion, I am of opinion 
that if It IS held that condensed milk is not milk, but 
It IS a milk product, it would not be possible to hold 
tliat Its sale is generally exempt from payment of sales 
lax under the provisions of the U P Sales Tax Act 
Since, however, I have come to the condusion that con- 
densed milk IS m fact milk and not a milk product, as 
contemplated by notification no S T -Qll/X, dated 31st 
March, 1956, the turnover of its sale is generally 
exempt from payment of sales tax under s 4(fl) of the 
U P Sales Tax Act Such a turnover is therefore also 
not liable to Central sales tax as piovided in s 8(2) of 
the Central Sales Tax Act 

In the result, I answer the question referred to this 
Court in negative and in favour of the dealer who will 
be entided to receive one set of cost of these leferences 
which IS assessed at Rs 300 

Gulati^ J.:— I agree 

C. S P Singh, J • — ^I agree 

Question /insufered 
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ihr artU) fNissnl intthi stuftnn 47 — Renu dy by way of jegn- 
1(1 i suit if, open 

111 view of the piovisions contained m subs (3) of s G of 
the Specific Relief Act, 19G3, no appeal shall he fiom an ordei 
or decree passed in suit instituted undei that section eithei on 
the legulai side oi on the execution side 


Itii} Lai \ Mahadeo (h approved 

\ regular suit to challenge the order passed under section 
17, C P C in execution of the decree passed under section b 
of the Specific Act would not be barred To that extent the 
provisions of the general law contained in s 47(1) shall be 
deemed to have been ovemden by special law, contained in 
sub-s (4) of s 6 of the Specific Relief Act 


Code of Cml Procedure, 10Q8, s 4:1 — Woids and Phrases — 
‘ No^ by a sepaiate suit*' — Meamng of — Specific Relief Act^ 
mx s 6(4), 


The words “not bv a separate suit*' refer to a suit of the 
nature m v\hich the decree under execution itself has Iieen 
passed They do not refer to a suit of a different natuio 
which IS permitted by sub-s (4) of s 6 of the Specific Relit f 
Act 


Second Execution Decree Apeal No 3 of 1969 against 
the judgment and decree dated 26th November, 1968 
passed by G D Srivastwa^ District Judge, Sultanpiu 
in Civil Appeal No 12 of 1968 

Mohd Husain and Ahid Ali^ for the Appellants 

H D Srivastavaj Umesh Chandra and S P Pathak, 
for the Respondents 

Jagmohan Lal^ J : — This second appeal arising out 
of execution proceedings was referred by a learned 
single Judge of this Court to a Bench on account of 
some important point involved therein The brief 
facts giving rise to this appeal were that the respondents 
Azimullah and others brought a suit under s 6 of the 
Specific Relief Act, 1963 against Jamaluddin and others 
appellants for possession over plot no 545 /8 measuring 
nine biswas. That suit was decreed. The decree- 
holders put that decree in execution and obtained pos- 
(I) A.I.R 1954 Air, 19 , 
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session over a piece of land describing it to be plot no. 
545/3 An objection under s. 47 of the Code of Civil 
Procedure was filed by the judgment-debtors alleging 
that the land on which possession was actually deliver- 
ed to the decree-holders was constituted by plot no 
545/1 which was not the subject-matter of that suit 
under s 6 and it belonged to them mdependently of 
the decree passed in favour of the respondents. The 
execution court issued a commission and after taking 
into consideration the relevant facts came to the con- 
clusion that the land over which possession had been 
delivered to the decree-holders was the same in respect 
of which the decree had been passed and which was 
numbered as 545/3 though subsequently its number 
was changed to 545/1. After this finding the obj’ec- 
tion under s 17 raised by the judgment-debtors was dis- 
missed. 

The judgment-debtors then filed an appeal before 
the District Judge which was dismissed and thereafter 
they filed this second appeal 
A preliminary objection was raised that this second 
appeal, and actually the first appeal also, was not com- 
petent m view^ of the provisions contained in sub-s. (3) 
of s 6 of the Specific Relief Act which provides that no 
appeal shall lie from any order or decree passed in any 
suit instituted under this section, nor shall any review 
of any such order or decree be allowed 
Execution proceedings are continuation of the suit 
and an order passed under s. 47 relating to the exe- 
cution of a decree is also an order or decree to which 
the provisions of sub-s. (3) shall be applicable. The 
Same view was taken by a learned single Judge of this 
Court in Brij Lai v. Mahadeo (1) after considering seve- 
ral other cases Of this Court and other High Courts. 

' . fl) A I R 1954 AU. 19. 

7 HC (I L R >-1978-10 
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Reference may be made to Haiakh v Ram Samp (1), 
jtMAttuoiv Din Dayal v Patiakhan (2), Naiayan Peimanand v 
asimmuh Nagindas Bhaidas (3j, Kanai Lai Ghose v Jatindra Nath 
Jagtnohan (^1* Thomos Soiiza V. Ghulam Moidtn Bean 

Lai, j! (5), Paitah Singh v. Nathu (6j, Munshiram v. Amind 
Chand (7) and Zakarali v Israr Hussain (8). These 
decisions with w’hich we respectfully agree support the 
conclusion that in view’ of die provision contained in 
s 9 of the Specific Relief Act, 1877 (corresponding to 
s 6 of the Specific Relief Act, 1963) no appeal shall 
lie from an order or decree passed in a suit instituted 
under that section either on the regular side or on the 
execution side This is clear from the language of sub- 
s (3) of s 6 Itself which, in our opinion, would include 
ev’en an order passed on the execution side in relation 
to a decree passed in that suit That being so, the 
first appeal filed before the District Judge as well as 
the second appeal in this Court against the order of the 
execution court are incompetent The present appeal 
is liable to be dismissed on this preliminary ground 
alone. 


It w’as, however, argued by the learned counsel for 
the appellants that the appellants would be without a 
remedy in view of the provisions contained in sub-s (1), 
of s 47, if they are not allowed to challenge the correct- 
ness of the order passed by the execution court in 
appeal Sub-s. (I) of s 47 lays down that all questions 
arising between the parties to the suit in which the 
decree was passed, or their representatives, and relating 
to the execution, discharge or satisfaction of the decree, 
shall be determined by the court executing the decree 
and not by a separate suit In our opinion the words 
“not by a separate suit’’ refer to a suit of the nature 

fl) T L R xn All 679 (2) I L R XVIH All 481 

n I L R XXX Bom 113 (4) I L R XLV Cal 619 

(6U L R XXVI Mad 488 (6) A I R. 1923 Lah 416 . 

(7) A I R 1928 Lah 689 (8) A I R 1947 Nag 68. 
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in which the decree under execution itself has been 
passed The) do not refer to a suit of a different 
nature which is permitted b\ sub-s (4) of s 6 of the Asimullah 
Specific Relief Act, 1963 itself This sub-section la)s 
down that nothing in this section shall bar any person 
from suing to establish his title to such property and to 
»-eco\er possession thereof If the decree that is passed 
under s 6 is itself open to challenge by a regular suit 
permitted by sub-s (4), there is no reason to think that 
an order passed in connection with that decree on the 
exeaition side under s 47, C P C tvould be a final 
order and not open to challenge by a similar regular 
suit Of course, a suit under s 6 of the Specific Relief 
Act cannot be filed to challenge an order passed under 
s. 470) of the Cede of Civil Procedure But a regular 
suit to challenge that order or for that matter to chal- 
lenere the decree itself passed under s 6 of the Specific 
Relief Act, would not be barred To that extent the 
provisions of the eeneral law contained in s 470^ shall 
be deemed to have been overriden bv the special law 
contained in sub-s f41 of s 6 of the Specific Relief Act 
So it is not correct to sav that the anpellants would be 
without any remedy if their appeal against the order 
passed bv the execution court under s 47(1) is not 
entertained. 

The appeal is accordingly dismissed on the preli- 
minary point In the circumstances of the case we 
make no order as to costs. 


Appeal dismissed. 
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CRIMINAL REVISION 


Justice K. B Snvastava* 

AND others . . Applicants 

V 

. Opposite-party 

Code of Criminal Prccednre, 1898, s Revision filed 
directly tn the High Court — Propiiety of 

The long standing practice of normally rejecting revisions 
filed directh in High Courts is bounded on sound and salu- 
tarv principles but, will not take away the statutory power of 
a High Court under s 439 of the Code of Criminal Procedure, 
to interfere in special cases or m cases where there has been 
grave miscarriage of justice or where patent illegalities exist 
on the face of the record The practice though long and 
fairly uniform cannot by period for which it has prevailed, 
acquire the status of a statutory limitation on s 439 of the 
Code of Cnminal Procedure 

— — — , 1898, ss 242 and 537 — Omission on the part of the 

Magistrate to ask accused why he should not be convicted 

Omission curable under s 537 

If all the material facts are stated bv the Magistrate to an 
accused, and the accused pleads that he has committed the 
offence the mere omission to ask him to show cause why he 
should not be convicted, will, at best amount to an irreeula- 
ritv, and if no pieiudice has been occasioned such an irre- 
gularity can be cured under s 537 of the Code of Criminal 
Procedure 

Atdal Smgh v State (1), Hansraj v The State (2^ relied on 

, 1898, s 243 — Requirements of — Mandatory — Ots- 

regard of, vitiates trial — Statements of several accused recorded 
as joint statement of all of them—Pwviswns of s 243 held 
violated. 

The requirements of s 243 of the Code are mandatory in 
character and a violation of these nrovis'ons vitiates the trial 
and renders the conviction legally invalid 

Kaushalva Das v. State of Madras (S) followed 

The provisions of s 243 say that the admission shall be 
recorded “as nearly as possible in the words used by” an 
♦Whi’e at lucknow 

a) 1957 A W R 558 
(2) A J.R 1956 All 641, 
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armscd ; and this can only be possible if the statement of each 
individual accused is recorded separately The itcoid*ng 
their statements as a joint statement of them all is doing vio- 
lence to the language of the section, 

Ak^l Pasha \ State of Mysoye (1) relied on* 

Indian Penal Code, 1860, 5 188 and Code of Cnmxnal Pro- 
cedure 1898, s 141 — Afeie disobedience of cider passed under 
s 144 do not anioiint to an offence under s 188 

Rule of Practice — Deviation from 

A lule of practice is a rule of guidance and not a rule of 
law and the High Court can deviate from the rule of practice 
in order to subserve the ends of justice 

Criminal RcMsion No 160 of 1973 connected \vith 
Criminal Reiision Nos 164, IB*), 166, 167, 168 and 169 
of 1973 against the judgment and order dated 22nd 
May, 1973 passed by Pr^bhu Nath Misra, Cit> Magis- 
trate and ^^ag^strate, First Class, Lucknow. 

Mohd Abid Ah and Z Jilani, for the Applicants 

S N Trivedi, for the State 

K B Srivastava, J • — This bunch of criminal revi- 
sions raises important questions of law and fact and on 
that account have been tai-en up together, and this 
judgment would govern all these cases 

Whereas annual examinations had started in the 
Lucknow University and its affiliated colleges and the 
invigilators had expressed a fear that the examinees 
were likelv to take to violence ; and whereas the Sunni 
community was holding Milad and the Shia communitv 
was taking exception to some of its activities : and 
whereas the appointment of the Chief Justice of India 
and the enactment of the Aliearh Muslim University 
Act had created a law and order situation ; and -whereas 
State Government employees were intendino- to in- 
dulge in a propaonnda ; and whereas, in the opinion of 
the Additional District Magistrate (City! Lucknow, 
these furnished sufficient ground for proceeding under 

(1) (1967) a Cr LJ 1422 
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1978 s 144 of the Code of CTiniinal Procedure as immediate 
isHMAR prevention or speedy remedy was desirable, he, by a 
written order dated 9th May, 1973 directed all persons 
Smtb^ot ivithin the limits of the Lucknow Nagar Maha- 

KlTsn- Lucknow Cantonment Board and the Charbagh 

va*ta\a, j and Alambagh Notified Aieas, to abstain from certain 
acts as he considezed that such directions were likely 
to prevent, or tended to prevent, obstruction, annoy- 
ance or injury, or risk of obstruction, annoyance or in- 
jun’, to anv person lawfully employed, or disturbance 
of the public tranquility, or a not or an affray These 
directions, in so far as they are relevant, were as fol- 
loivs * 

No such person shall — ■ 

(i) collect or join an assembly of five or 
more than five persons, without the prior 
permission of himself or of the City Magis 
trate or of the Superintendent of Police (City), 
obtained 24 hours in advance, 

(ii) take out or join a procession, without 
the permission aforesaid, 

(iii) . .... 

(v) raise any slogan of any kind, or spread 
any rumour, or affix any poster or pamphlet 
at any place, or distnbute any such posters or 
pamphlets, as were likely to disturb the public 
tranquillity 

In spite of due promulgation and knowledge of the 
order, groups of persons took out processions on 10th, 
Ilth, 12th, 13th, 14th, 15th and 16th May, 1973 on the 
road leading from Darul Shafa and going towards the 
residence of the Chief Minister ; and raised various 
slogans derogatory of Shrimati Indita Oandhi, Prime 
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Mmiiter, oi Shu Isoorul Hajari, Minibter of Education, 
Central Coteinmeut, oJ 'jhri Kamlapati liipathi, the 
then Chief Minister of Uttar Pradesh In these slo- 
gans. a demand v\as made for the immediate reopening 
of the Aligath Muslim Unaersit), the immediate revo- 
cation of die Aligarh Muslim University (Amendment) 
Act, and the immediate restoration of the Aligarh Mus- 
lim University Students Union Some other slogans were 
also raised vshich vsere likely to inflame the feelings of 
those who heard them, but what actually these slogans 
were, has not been mentioned either in the first infor- 
mation reports lodged at the police station or in the 
complaints filed in Court The Civil Police and the 
Provincial Armed Constabulary threw a cordon round 
the processionists and the Magistrates on duty told 
them that thev were committing a breach of the pro- 
mulgated order and they should, therefore, peacefully 
disperse but in spite of this warning, these processionists 
did not disperse and instead broke the cordon and pro- 
ceeded tov\ards the residence of the Chief Minister 
The Civil Police and the P A. C. forces then arrested 
the persons who had broken the cordon and committed 
an offence under s 188 of the Indian Penal Code Forty- 
four such persons were arrested on 10th May (Criminal 
Revision 169); 24 on 11th May (Criminal Revision 1551, 
55 on 12th May (Criminal Revision 160), 28 on 13th 
May (Criminal Revision 165), 44 on 14th May (Crimi- 
nal Revision 164) ; 49 on 15 th May (Criminal Revision 
167) and 77 on 16th May (Criminal Revision 168) 
Seven separate trials took place against these seven 
groups of arrested persons The 44 persons arrested 
on lOth May (Criminal Revision 169) were sentenced 
to pay a fine of Rs 50 each, and in default of payment 
of fine, to undergo one month’s simple imprisonment 
The members of various other groups arrested, were sen- 
tenced to pay a fine of Rs 40 each and in defeult of 
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i‘».3 pa)nient of fine, to undergo simple imprisonment for 
bHUAR A period of three iveeks each The 44 persons (Cnmi- 
nai Revision 169} went up in revision before the 
Stair of ijgssions j udgc but their revision was dismissed , and 

feeling still aggrieved, they have come up in revision 

vasma^j to this Court The other six groups of convicted per- 
sons did not file revisions before the Sessions Judge and 
have come directly to this Court 

A preliminary objection has been raised by the 
learned Deputy Government Advocate that the revi- 
sionists in Criminal Revisions Nos 160, 164, 165, 163, 
167 and IbS did not first apply to the Sessions Judge 
before coming up in revision to this Court and, there- 
fore, their revisions should be summarily dismissed on 
that account Undoubtedly, it has been laid down in 
various decisions that the High Court will not, ordi- 
narily, entertain such revision applications when the 
Court of Session has jurisdiction to entertain them, but 
It can be done in special cases See Sura] Mohan v 
State of Gujarat (1), Sahdev Mandal v Hanga Munni 
(2) and Narayanan v Kannamma (3) The long standing 
practice of normally rejecting revisions filed directly in 
High Courts is bounded on sound and salutary prin- 
ciples but, will not take away the statutory power of a 
High Court under s 439 of the Code of Criminal 
Procedure, to interfere in special cases or in cases where 
there has been grave miscarriage of justice or where 
patent illegalities exist on the face of the record The 
practice though long and fairly uniform cannot by the 
period for which it has prevailed, acquire the status of 
a statutory limitation on s 439 of the Code of Criminal 
Procedure. The High Court not only has the power 
which it has in every case under s 435 of the Code but 
also on proper grounds, certainly, should interfere even 
as a matter of practice when the particular facts spe- 

(l) A I R 1967 Gu] 126 (2) A I R 1967 Pat 223 

(3) AIR. 1989 Rer. 126 (F.B) 
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cialK justif) such interfeience V rule of piactice is a 
rule of guidance and not a lule of lasv and the High 
Court can deviate from the rule of piactice in older to 
subserve the ends of justice The res isionists had seen 
that the Sessions Judcte had dismissed the single revi- 
sion that had been filed in one ca'^e and v.eie not sure 
of their ground that a similai recision b\ them in that 
very Court was likcK to succeed Besides, they had 
not paid the fines imposed on them and were bound 
to be taken into custcdv and would ha\e been compel- 
led to sen'e out the imprisonment in default by the 
time the\' filed a res ision before the Sessions Judge and 
thereafter a res ision in this Court for the redress of 
their grieTOnces. In view of all that I have said regard- 
ing this matter, the preliminar>' objection is overruled 
The first contention of the learned counsel for the 
resdsionists is that the convictions under s 188 of the 
Indian Penal Code were bad because mere disobe- 
dience of s 144 of the Code of Criminal Procedure is 
not an offence and that it is necessari’ that the disobe- 
dience should be coupled rvith the most essential in- 
gredient of s 188, I P C namely, that siich disobe- 
dience caused or tended to cause obstruction, annov- 
ance or injury, or risk of obstruction, annovance or in- 
jury to anv person laivfully emplos’ed, and unless this 
ingredient was established, mere disobedience will not 
complete the offence There can be no ouarrel with 
this proposition of law that mere disobedience of an 
order promulgated by a public sen'ant is not in itself 
an offence unless it entails one or the other of the con- 
sequences which the section itself mentions The 
question, however, is whether or not this vital ingredi- 
ent existed It is immaterial that the Magistrate who 
instituted the various complaints, did not snedfically 
mention this ingredient in them, but it is prominenli 
and apparent in the various first information reports 
7 HC <I L R >-1978—11 
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1973 lodged by the authorities The trial Magistrate also 
took care to specify in the question put by him that 
the offence undei s 188 of the Indian Penal Ckide had 
sta 4 or been committed, because the revisionists had obstructed 
- the police personnel in the due performance of their 
wuva,®:' duties No exception, theiefoie, can be taken to the 
convictions on this giound 


The second contention of the learned counsel is 
that the provisions of s 212 of the Code of Criminal 
Procedure are mandatoi) in nature and non-com- 
pliance tuth these piovisions, will render the trial 
illegal, lequiring the tons ic lions to be quashed 1 
may here mention that a tiial in a case undei s 188, 
I PC is a summons tual, and can be tried summaiily 
also Under s 2fi2 of the Code of Ciiminal Pioce 
dure, offences that can be tiled sunimauly compuse 
both summons rases and van ant cases This section 
provides that in ihe sumrnan trial of summons cases, 
the procedure to be followed is that of summons cases 
except as oinerwise provided m Cha]) XXII Thai 
being so, the procedure for trial of a case under s 188 
is the piocedure laid down in Chap XX S 242 of 
the Code of Criminal Piocedure, states that when the 
accused appears or is bi ought before the Magistrate, 
the particulars of the offence of which he is acaised 
shall be stated to him, and ho shall be asked if he has 
any cause to show w'hy he should not be conMcled 
The learned counsel has argued that in none of the 
given cases, the Magistrate slated the particulais of the 
offence and in none of these cases he asked the revi- 
sionists if thev had any cause to .show why thee should 
not be convicted and, therefore, there was a flagrant 
disregard of the mandatory provisions of s 242, a dis- 
regard which amounted to illceality not curable even 
under s 537 of the Code of Criminal Procedure. The 
records show that the trial Magistrate enumerated the 
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le IS blanieuoi iln i-> ibat }'t did iica ask ari) accused tsii^ 

to ihou cause \vh. ne sliould not bt coinicted The 

ijuestion nos\ is wiicdun this omission lendciect the 

tiial illegal or n was a ’ueiC incgtilaiits winch could 

^ KB Sn 

be Clued undei s )37 piosicled such omission has not, .asta\a, y 

111 fan occasioned a failuie of justice High Coiuts 
lie not agieed ssheihei sutli an oml^sl<m amounts to 
an illcgalits oi to a meie nugularitv unable under 
s ') >7 Code of Ciiminal Procediuc The High 
Couits ol Calcutta in £/n/n / Dfun ltd (1) and 
Pensu in Mashui S’/tg/i s case Cl) hate taken the tietv 
that such an omission is in illegality and not a mere 
iiiegulaiits Contiau to tins, the High Couits of 
Bomtns in Mnlkui} case (1). Madias in Public Pwse- 
tufoi {if, Patna in Rit]f<:bu‘ut Piasad Singh fii, \ssam 
in Siaafh Chnndui (6f. Hyderabad in Ahmad (7), 

Oiissa m Bidyadhai 'I unga (8k and Rajasthan m Stata 
of Raja st ban fQ'ihayc held that such an omission isonl) 
an irregularity which under s 537 does not yitiate a 
trial unless it has occasioned a failure of justice The 
vieys’s of our own High Court are someyvhat conflict- 
ing. It yvas held in Aidal Singh v State (10) that s 242 
was mandatory and the effect of non-compliance yvith 
the mandatory provisions contained in that section yvas 
that the conviction could not be maintained The 
decision in Hansiaj y The State (11). hoyveyer turned 
on the question of material prejudice and not on the 
question of illegality I think that ys'hile the provi- 
sions of s 243 are mandatory, the same cannot be said 
to be true ysuth regard to s 242. If all the material 
facts are stated by the Magistrate to an accused, and 

ll^AIR nso Cal 61 (2) AIR WSD Pepsu 

(3S A I R 1963 Bom 80 141 A I R 1919 Mad 52 

(3)A.IR 1949 Pat 828 (6) AIR 1961 Awam 19 

(HAIR 1958 H\d 174 A I R 1959 Onssa 121 

«> A 1 B 1957 Raj 296 (10) 1957 A W R 658 

m)A.IR 1656 AU. 641. 
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1078 liie accuied pleads that he has committed the offence, 

Ishwar the meie omission to ask him to show cause why he 

should not be com it ted, will, at best, amount to an 
smtb^w inegulaiity, and if no prejudice has been occasioned, 
— — such an irregularity can be cured under s 537 of the 

vast^'a, Code of Criminal I’rocedure I, therefore, discard this 

contention also of the learned counsel 

The third contention of the learned counsel for the 
revisionists is that the prmisions of s 243 of the Code 
of Criminal Procedure are, at any rate, mandatory in 
nature and if there is disregard or disobedience, the 
convictions recorded in spite of non-compliance with the 
peremptory' provisions, will be rendered illegal There 
can be no doubt that s 243 is mandatory S 243 states 
that if the accused admits that he has committed the 
offence of which he is accused, his admission shall be 
recorded as nearly as possible in the words used by him 
and if he shows no suEcrent cause why he should not 
be convicted, the Magistiate may convict him accord- 
ingly It was held by the Supreme Court in Kaushalya 
Das V. State of Madras (1) thus : 

“In our opinion, the requirements of s 243 of 
the Criminal Procedure Code are mandatory in 
character and a violation of these provisions viti- 
ates the trial and renders the conviction legally 
invalid The requirement of the section is not a 
mere empty formality but is a matter or substance 
intended to seaire proper administration of jus- 
tice It is important that the terms of the section 
are strictly complied with because the right of 
appeal of the accused depends upon the circum- 
stance whe^ther he pleaded guilty or not and it is 
for this reason that the Legislature requires that 
the exact words used by the accused in his plea 
(1) AIR. 1966 SC 93. 
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of guiltv should, as neaii) as possibl), be recoid 
ed 111 ills own language in older to pie\ent an> 
mistake oi nnsappieheiiMon It lias been held bv 
the Madias High Court in Qjitetn LmlJiea v 
Eiagadu (Ij that tlie tiolatioii oi tlie proceduie in 
s 213 of the Ciuninal Piocedure Code was suffi 
cienth seiious to invalidate the comiction of the 
accused The same view has been taken b) the 
Calcutta High Court in Shadabala Dost \ Em- 
pero) (2) and by tlie Allahabad High Court in 
Mukandi Lai v State (3) In our opinion, these 
cases correctK lay down the law’ on the point 

Now, the question is whether the requirements of 
law, as laid down by s 243, were or w'ere not complied 
w'lth in the instant cases 1 he records of these cases 
show that the trial Magistrate did not record the state- 
ment of each accused separate!) What he did, in 
fact, w'as tliat he recoided a single question and put 
that question to the several accused in each case and 
recorded their statements as a joint statement of all 
What mode veas actually adopted by him, is not appa- 
rent on the record , and has been left to surmise 
Either, he put the same question as many times as 
there were accused in a particular case and heard their 
separate statements and kept them in his memory, and 
then reduced those separate statements as a joint 
statement. If he did this then in that event, what he 
actually recorded was his conclusion of their state- 
ments , or else, he put that question only once to all 
of them together, and then there W’as a babel of voices, 
each givdng his own reply to that, question simultane- 
ously, and the Magistrate recorded his impression of 
their statements as a joint statement We do not 
really know what happened There is no doubt, how- 

a) I L R 16 Mad 83 (2) I L R 63 Cal 1127 • A.I R 

(8) A I R 1963 AU au 1936 Cal 489. 
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R«7. e\ei, that he paid scant legard to the salutary pro\i- 

Ibhwar sions of s 243, Magistrates should realise that a con- 

cham' \iction lecoided by them is not final, and may be agi- 

STATB^of taied m appeal or resision, as the case may be, and a 

supeiioi Couit IS entitled to come to its own inde- 

pendent conclusion, n respective of the conclusions 
aimed at b\ the Magistiate, as to whether the state- 
ment of an accused amounts to admission of certain 
facts or a confession of his guilt Magistrate can keep 
ihe record stiaight and cttn only if as many statements 
aie recorded as there are accused, and the statement of 
each of them is recouled as nearh as possible in the 
same words that ireie used by them The provisions 
of s 241 sav that the admission shall be lecorded “as 
neaily as possible m the voids used by an accused, 
and this can only be possible if the statement of each 
individual accused is recorded separately The record- 
ing of their staxements as a joint statement of them all 
IS doing violence to the language of the section This 
was condemned by the Judicial Commissioner’s Court of 
Manipur in Thangia Taiabat St7Jgh \ State (1) and by 
the Mysore High Court in A kt I Pasha v State of Mysore 
(2) I am in respectful agreement with these two deci- 
sions. It should be obvious that each accused would not 
hav^e uttered the same words, each must have conveyed 
his reply in his own words, and used different words 
and phraseology% amounting either to admission or to 
confession, and if the correct procedure is not follow'- 
ed, the record will be not helpful to a superior Court 
There can be no escape from the conclusion, there- 
fore, I hat the mandatory provisions of s 243 were not 
obsemed in letter and spirit wnth the result that the 
convictions have become bad in law The learned 
'Deputy Government Advocate argued that s 243 is 

(1) 1961 (S(> Cr LJ 688 (3) 1967 (8) Cr LJ 1493 
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contiolled b\ s of the Code ol Criminal I’ln- 

cediue and, theiefoie non-eomplianre of i 213 will 
become inimateiul, in \ien of the pioAiMoiih of i 2b 3 
(gi S 263 piotide*. foi ioine of the matttis m lespctf 
of uhich the oi'diiui% profcdiuc ma\ be depaited from 
ui suinmai^ trials, in a case in which no appeal lies II 
sass that in cases wheie tu’ appeal lies, the Nfagistiatc 
need not rccoid the csidentc of the witnesses or fiaine 
a foimal chaige but he shall entei in such form as 
the State Groveinmeut may direct ceitain partiaiiai's, 
including the particulars mentioned in tl (g), namels 
the plea of the accused and his examination, if any 
d’he argument is that since the trials Kere’sumraars. 
the trial Magistiate had to follow the procedure laid 
doxvn in s 263^gt, nameh that he had to record the 
plea and the examination and there was no duty cast 
upon him to record the statement as nearh as possible 
in the words used h\ each accused I dfi not think 
there is anv substance in this contention It has been 
seen abote that in the tiial of a summons case in the 
summaix manner the procedure to be followed is that 
prescribed for the trial of a summons case . and the 
procedure for that is mentioned in s 213 S 243 
being the special section must, in normal construction 
of a statute, exclude the general While dealing with 
s, 245 and the geneial provision contained m s 362 
^2- A', the Supreme Couit obserxed in Kawhahm Das’^ 
rase H) that s 2r3 is a proxision of a soecial character 
and according to well estiblished I'ule of interpretat’on 
that soecial provision xxill take precedence and over- 
ride the general provision of s "62f2-A.> of the Code 
of Criminal Procedure The same \iew xvas taken in 
Muhandt Lai \ State (2) and in Gobal Swsh \ State 
(5) The ob]ection raised by the learned Denutv Gos- 
emment Ads oca te is therefore, of no avail 

, n y I R 1966 S C 22 (2. \ I R, 1959 All 212 

A I,R 1960 J K 64 
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The learned Deputy Government A!-. crate then 
contended that if the rcMMons are allowed and the con- 
victions quashed, the cases should be sent back to the 
trial Magistiate for a de novo tiial but this move was 
vehemently opposed bv the learned counsel for the 
j revisionists and, if I may say so, for very substantial 
reasons The offences ivere very petty and the sen- 
tence awarded were equally petty The situation 
likely to disturb the public tranquillity and disturb 
public order is long past The revisionists have already 
suflEered physically by being arrested and sent to jail 
to undergo the imprisonment in default, even though 
they were released only after few days The interests 
of justice are not going to be furthered by subjecting 
them to the further ordeal of a fresh trial and by com- 
pelling them to meet a second round of expenditure in 
defending themselves I do not think, therefore, that 
the cases are one which require a re-trial 

Before parting with the case, I would like to deal 
with die last contention also of the learned counsel for 
the revisionists that die sentence of imprisonment 
awarded in default of payment of fine is unwarranted 
by law Even though the decision on that point does 
not appear to be very necessary in view of the fact that 
the convictions are being quashed and no fresh trials 
are being ordered, I wish to deal with this last point 
because the trial Magistrate and the learned Sessions 
Judge have a misconception of the correct position in 
law An offence under Part One of s 188 of the Indian 
Penal Code is punishable with simple imonsonment 
for a term which may extend to one month or with 
fine which may extend to Rs 200 or with both The 
question is as to what could be the maximum extent 
of imprisonment m default of payment of fine The 
trial Magistrate has aivarded one month’s simple im- 
prisonment m default in one case and three weeks' 
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imprisonment in the other cases. As sentence of im- 
prisonment in default of payment of fine can be 
awarded under s 64 of the Indian Penal Code, this 
section is comprehensive in nature and contemplates 
two categories of cases, namely, (a) offences punishable 
with fine only, (6) offences punishable either w’lth im- vastava, J 
prisonment, or with fine or with both S 65 of the 
Indian Penal Code deals with cases whcie fine and 
imprisonment can be awaided and also those where 
the punishment is either fine or imprisonment but not 
both The only cases where it does not apply are 
those dealt with under s 67 where fine only can be 
awarded. S 67 is not applicable to the instant cases 
because that deals with fine only whereas imprison- 
ment or fine or both can be awarded for an offence 
under s 188 of the Indian Penal Code S 65 deals 
with such a case and it says that the term for which 
the Court directs the offender to be imprisoned in 
default of payment of a fine shall not exceed one-fourth 
of the term of imprisonment which is the maximum fix- 
ed for the offence, if the offence be punishable with im- 
prisonment as well as fine S 33 of the Code of Cri- 
minal Procedure also deals "with imposition of im- 
prisonment in default of payment of fine Under s. 33 
(i), a Magistrate may award such term of imprisonment 
in default of payment of fine as is authorised by law in 
case of such default There are, howe^’^er, two excep- 
tions to this general power The first limitation of 
the power is mentioned under cl. (a) of the proviso 
which says that the term should not be in excess of the 
Magistrate’s powers under the Code So, although s 
65 of the Indian Penal Code authorizes the awarding 
of imprisonment in default of payment of fine, to the 
extent of one-fourth of the maximum term nrescribed 
for the offence, the Magistrate under cl (a) of sub-s. (1) 
of s 33 of the Code of Criminal Procedure, wU not be 

7 HC (ILR>— 197S-13 
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competent to award even this term if it is in excess of 
his ordinary powers. The second limitation is pro- 
vided in cl (b) of sub-s (H of s 33 which says that in 
any case decided by a Magistrate where imprisonment 
has been awarded as part of the substantive sentence, 
the period of imprisonment awarded in default of pay- 
ment of fine shall not exceed one-fourth of the period 
of imprisonment which such Magistrate is competent 
to inflict as punishment for the offence Thus, a 
Magistrate who is competent to award two years’ im- 
prisonment as a substantive sentence can award im- 
prisonment in default un to six months, but if the 
offence itself is punishable on the outside limit with 
six months’ imprisonment, he cannot award more than 
one and a half months as imprisonment in default of 
payment of fine The trial Magistrate and the learn- 
ed Sessions felt that the maximum substantive 

term of imprisonment awardable under s 188, I P C , 
Part One, being one month imprisonment in default 
of payment of fine may also extend to one month be- 
cause under s 33(l)(rt) that term is not in excess of the 
Magistrate’s powers under the Code of Criminal Pro- 
cedure The learned Sessions fudge was misled bv the 
decision in Bes; v Muhammad Satb H') which was 
specifically overruled by another Full Bench of the 
same Court ina decision reported in Weir’s Criminal 
Digest, p 33^ and by a subsequent Full Bench decision 
of that Court in Queen Emjness v V enkatanas^adu (2) 
Our own High Court took the same view in the Em- 
press of India V Darha fS) Finally, the Supreme 
Court has confirmed the view of this Hiorh Court and 
of the two later Full Bench decision of the Madras 
High Court in Chajju Lai v State of Ratasthan ^4^ 
The learned Sessions fudge lost sight of the words “as 
is authorized bv law’’ occurring in sub-s H'l of s 33 


q> T I R X Mad 277 fF B ) 
(8) ILR 1 All 461 (FB) 


(21 I L R 10 Mad 166 (F B ) 
(1) A I R 1979 S C 1809 



2 ALL.] ALLAHABAD SERIES 501 

The import of these \vords is very wide and the mean- i iiJ 
ing IS dear that imprisonment in default must be in Liiwiif nv>. 
conformity not only with one or more sections of the s,r 
Code of Criminal Procedure but also with the relevant ^ ^ 
sections of the Indian Penal Code A sentence of im- 
prisonment in default of payment of fine cannot exceed 
one-fourth of the maximum substantive tenn of im- 
prisonment provided for that offence, and sentence of 
substantive term of imprisonment under Part one of s 
188 of the Indian Penal Code is one month and, there- 
fore, imprisonment in default of payment of fine could 
not exceed one week However, this question is purely 
academic now in view of what I have said earlier 
Altogether, therefore, these revisions are allowed and 
the convictions of the petitioners in the seven cases 
are quashed The fines, if already paid, shall be refund- 
ed to them forthwith 

Revistons allowed 


CIVIL MISCELLANEOUS 

Before Mr Justice K. N Seth 

SITAL DAS .. PErmoNER, 

V. 1978 

STATE OF U. P. AND OTHERS . . Respondents. «• 

U. P. Urban Building (Regulations of Letting, Rent 
and Eyiction) Act, 1972, s 43(2)(rr) and Comtitution of 
India, Art li-^ermisston under s S of U. P. Act no. 3 of 
1947 to file a suit for eviction of tenant — Application under 
s 21 of New Act IS of 1972— Ejectment without payment of 
compensation — Provisions not discriminatory. 
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, 0-0 111 uidcung s uic intention of Legislature appeals 

1_ to be dial wHeit peiniission lias been obtained under s 3 of 

smsi spealied in sub-s ( 1 ) or sub-s. ( 2 ) 

“ w of s 21 and nas become final and a suit for eviction of tenant 

81 * 3 ® liai iM^t ueeii instituted, the landlord should be allowed to 

"0 * avail ol the simple pioceduit prescribed under the new Act 
lor evicuon of the tenant unfetteied by any condition and 
without being called upon to pay any compensation to the 
tenant Persons falhng under s 43(2)(n) who have obtained 
permission tor evicuon under the old Act, could legitimately 
be classifaed as separate group disUnct fiom those who ob- 
tained an oidei for evicuon ot the tenant under s 21 of the 
1972 Act No distmction has been made in the impugned 
provision between persons falling in the same class 

Wilt No 7859 of 1972. 

R i\ Bhalla, for the Appellant 

b C., for the Respondents 

K. N SetHj J . — I'he petitioner is a tenant of two 
shops in premises no 4/143, New Hardeoganj, Belan- 
ganj, Agra They were allotted to him under s 7(2) 
of the U. P. (Temporary) Control of Rent and Evic- 
tion Act (hereinafter called the Act). The landlord 
moved an application under s. 3 of the Act seeking 
permission to file a smt for ejectment against the peti- 
tioner on the ground of personal need. The Rent 
Control and Eviction Ofl&cer by his order dated 25th 
January, 1971, granted necessary permission after con- 
sidering the comparative needs of the tenant and the 
landlord The petitioner was afforded an opportunity 
to avail of the offer made by the landlord and surren- 
der one of the two shops in his occupation within 
fifteen days of the making of the order. The peti- 
tioner filed a revision before the Commissioner, Agra 
Division, Agra, under s 3(2) of the Act The Com- 
missioner dismissed the revision but allowed one 
month’s time to the petitioner from the date of his 
order to avail of the offer made to him by the landlord 
and surrender one of the shops in fevour of the land- 
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lord. The petitioner J&led a petition under s. 7-r of 
the Act before the State Government and reiterated 
the various pleas raised by him before the Rent Control 
and Eviction Officer and the Commissioner. The State 
Government, by its order dated 25th October, 1972, 
rejected tlie petition Ihe landlord thereafter moved 
an application under s. 21(1) of the U. P. Urban Build- 
ings (Regulations of Letting, Rent and Eviction) Act, 
1972, for the ejectment of the petitioner from the 
accommodation m dispute. The Prescribed Authoritj- 
issued a notice to the petitioner dated 13th November, 
1972 to show cause why he should not be evicted There- 
upon the petitioner filed the abovenoted petition for 
quashing the orders of the Rent Control and Eviction 
Officer, the Commissioner and the State Government 
dated 25th January, 1971, 9th August, 1971 and 25th 
October, 1972, respectively 

Learned counsel for the petitioner contended that the 
authorities concerned failed to apply their minds in 
considering the comparative need of the petitioner and 
that of the landlord and that the order of the State Gov- 
ernment did not contain any reasons for rejecting the 
petition under s 7-F of the Act I have carefully look- 
ed into the orders passed by the various authorities 
referred to earlier and I find no substance in the griev- 
ance made by the petitioner. All the authorities appear 
to have carefully weighed the comparative needs of the 
tenant and the landlord and on being satisfied that the 
need of the landlord was hona fide and more pressing, 
permission was accorded for filing a suit for the evic- 
tion of (he petitioner The contention of the peti- 
tioner diat the order of the State Government does not 
disclose any reason and independent application of mind 
for the rejection of the petition under s 7-F of the Act 
is without any substance It has referred to the various 
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pleas xaisecl by tlie paities and then arrived at the con- 
clusion that no interference against the order of the 
subordinate authorities was called for. As the State 
Government afiirmed the orders passed by the subordi- 
nate authorities, it was not necessary to discuss the en- 
tire evidence in detad The order does indicate that 
the State Government applied its mind to the compara- 
tive needs of the paities 


It was next contended that the permission should not 
have been granted for the ejectment of the petitioner 
from both the shops as the ofiEer made by the landlord 
indicated that his need would be satisfied by one of the 
shops in dispute. This argument too has no merits It 
was only by way of concession and to avoid prolonged 
litigation that the offer was made by the landlord The 
petitioner did not accept that offer However, the 
Rent Control and Eviction Ofl&cer and the Commis- 
sioner offered him fresh opportunities to avail of the 
offer made by the landlord but the petitioner mstead of 
accepting the offer went up to the State Government 
and challenged the correctness of the orders made by 
the subordinate authorities The landlord put forward 
a daim for the need of both the shops for starting a 
printing press for his disabled son but voluntarily made 
an offer to be satisfied with only one of the shop if it 
was surrendered by the petitioner without contest That 
does not mean that the need of the landlord for both 
the shops was not bona fide. 

In this connection a further argument was advanced 
that the State Government did not afford another oppor- 
tunity to the petitioner to accept the offer made by the 
landlord and vacate one of the two shops in his posses- 
sion. It was urged that the petitioner was agreeable 
now to surrender one of the shops to the landlord The 
petitioner failed to take advantage of the offer made by 
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the landlord and the two opportunities afforded by the 1973 
subtMrdinate authorities. He cannot be heard to 00 m- 
plain that the State Government did not again offer him 
that option or that this Court should now permit him u p 
to take advantage of the offer made by the landlord k "n &th, 
after having failed in his contest right up to the State ^ 
Government 

It was lastly contended that the provisions contained 
in s 43(2)(rr) of U P Act no 13 of 1972 are null and 
void being discriminatorv and aie hit by Art 14 of the 
Constitution of India and the proceedings being taken 
thereunder are without jurisdiction It was urged that 
under the aforesaid Act if an application is made under 
subs (a) of s 21(1) for eviction of a tenant in' respect of 
anv building in which the tenant is engaged in any 
profession, trade or calling, the Prescribed Authorin' 
while making the order of eviction shall award against 
the landlord to the tenant an amount equal to two 
vears’ rent as compensation and raav, subiect to rules, 
impose such other conditions as he thinks fit On the 
other hand where anv permission has been obtained 
under s 3 of Act of 1^47 and has become final and a 
suit for the eviction of the tenant has not been institut- 
ed the Prescribed Authority is empowered under s 
43(2)frr) of the new Act to order eviction of the tenant 
from the buildinc under his tenano' and the tenant can 
be evicted without naitnent of anv compensation to 
him In this manner a tenant asrainst whom nermis- 
sion has been obtained under the Act of 1947 can be 
evicted under the nrovisions of the new Act without 
payment of anv compensation but a tenant aoainst whom 
such an order is obtained and riroceedfnirs for his evic- 
tion are taken under the prmdsions of the new Act. he 
is entitled to compensation eoual to tivo vears’ rent and 
this results in discrimination which makes s 43f2Vrr) 
of the new Act violative of Art 14 of the Constitution 
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1978 Xhe true meaning and scope of Art 14 of the Cons- 
skaiiDas titution has been explained in several decisions of the 
State OH Supreme Court and summarised in the case of Shri 
^ Ram Krishna Dalmia v Shn JusUce S R Tendlokar 
K N Seth, 14 class legislation but does not 

forbid classification The principle of equality does not 
absolutely prevent the State from making differences 
between persons and things The State has the power 
of classification on the basis of rational distinction re- 
levant to the particular subject dealt with It must, 
however, be founded on an intelligible differentia 
which distinguishes persons or things that are grouped 
together from others left out of the group and that dif- 
ferentia must have a rational relation to The object 
sought to be achieved by the statute in ouestion So 
long as the classification is based on rational basis and 
•lo long as the persons felling in the same class are treat- 
ed alike, there can be no question of violating the 
equality clause If there is an equality and uniformity 
within each eroun the law will not be condemned as 
discriminatory In enacting s 4^f2) (rr) the intention 
of the Legislature appears to be that where permission 
has been obtained under s 3 of the old Act on any 
ground snecified In sub-s or sub-s of s 21, and 
has become final and a suit for the eviction of the ten- 
ant has not been instituted, the landlord should be 
allowed to avail of the simple procedure nresmbed 
under the new Act for the eviction of the tenant un- 
fettered bv any condition and without being cabed 
upon to pay any compensation to the tenant Persons 
felling under s 4^(2)(rr) who have obtained permission 
for eviction of the tenant after protraeted litigation 
under the old Act, could legitimately be classified as 
a separate group distinct from those who obtain an 
nrdfT for the eviction of the tenant under <! 21 of the 
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1972 Act. No distinction has been made in the im- 
pugned provision between peisons falling in the same 
class. 

The provision for pa}'ment of compensation to a 
tenant who is sought to be evicted from a buildmg in 
which he is engaged in any profession, trade, or calling 
is a new feature introduced by the 1972 Act. It was 
within the competence of the Legislature to lay down 
conditionsi and specify circunistanc^es under which a 
landlord may obtain an order for the eviction of the 
tenant. It is not correct to assert that by not applying 
such a provision to cases where permission for the evic- 
tion of the tenant had been obtained under the old Act 
but he was sought to be evicted under the procedure 
prescribed under the new Act, the provision contained 
in s 43(2)(rr) is rendered disciiminatory. A date has 
to be specified from which such a provision would 
become effective and if that date is selected as the date 
of enforcement of the Act or the date of an order it 
could not be characterised as arbitrary or fanciful. As 
observed by Shah, J in Messrs. Hathistng Manufactur- 
ing Co Ltd. V Union of India (1) “the State is un- 
doubtedly prohibited from denying to any person 
equally before the law or the equal protection of the 
laws, but by enacting a law whi(^ applies generally to 
all persons who come within its ambit as from the date 
on which it becomes operative, no discrimination is 
practised.” The same principle was reiterated in 
Messrs. Jam Brothers v. The Union of India 
(2). In that case the validity of s 297(2)(g) of the 
Income Tax Act, 1961, was challenged on the ground 
that the provision created a discrimination between two 
sets of assessees with reference to the completion of 
assessment proceedings on or after Ist April, 1962- 

(l)AIJl. I960 S.C. 998. (^AIR. 1970 S.C. 778. 

7 HC (IL.R)— 1978— 18 
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For imposition of penalty assessees were classified in two 
groups — those whose assessment had been completed 
before 1st April, 1962, the proceedings and imposition 
of penalty would be governed by the Act of 1922 
whereas in case of assessees whose assessment was com- 
pleted after the specified date, the Act of 1961 was to 
govern (he proceedings for imposition of penalty. It 
was contended that Art 14 was attracted because the 
classification made was purely arbitrary depending on 
the accident of the completion of assessment. This 
argument was negatived and it was held that the classi- 
fication was based on intelligible differentia having re- 
asonable relation to the object intended to be achieved. 
On the same principle it must be held that if a landlord 
who has obtained permission under the old Act and that 
permission has become final, he could form a distinct 
class and the provisions contained in s 43(2)(rr) of the 
new Act could not be condemned as discriminatory. 

In the result the petition fails and is dismissed with 
costs. 


Petition dismissed 


CIVIL REVISION 


Before Mr. Justice G C. Mathur 
SUp.ENDRA KUMAR ASTHANA ... Applicant, 

1973 

August, SI. 

Smt. KAMLESH ASTHANA . r Respondent. 

Hlndil Haidage Act, 1955 , s* , 24 — Question of jurisdiction 
raised — Expenses to the needy spouse — Can be allowed^ 
Courts discretion. 
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E\cn where a question of tunsdiftion has been raised the 
court has, before deriding that question, power to "rant relief 
under s 24 of the Hindu Moruage Act provided thtt, on the 
averments made in the petition, the petition is mamtamable 
and the court, pnma facie, has lurisdiction to entertain it. 
Though the court has this powrer, it his discretion under s. 24 
to postpone the consideration of relief under s 24 till the 
question of furisdiction is decided It W'ould. however, be 
desirable to allow expenses to the needv spouse to fight out 
the issue of jurisdiction also, even whether the court thinks 
that the question of pendente hte maintenance should be decid- 
ed after the issue of jurisdiction has been decided. 

1955, s 24 and Code of Civil Procedure, 1908, s. 115— 

Revision arising out of proceedings under the former Act^ 
It is a proceeding under the Hindu Marriage Act — Courtis 
jurisdiction to allow expenses of revision^ 

Relief under s 24 of the Hindu Marriage Act can be grant- 
ed in a revision against an order passed in a proceeding under 
the Act The words "m any proceeding under this Kc£* have 
been used in a w'ider sense to include all proceedings arising 
out of orders passed in petition filed under the Hindu Mar- 
riage Act Relief can be granted on an application under s. 
24 even in a revision filed under s 115, C P C 

Civil Revision No 812 of 1972 from the judgment 
and order dated the 8th of Julv. 1972, passed by J. K. 
Mathur, Civil Judge, Agra, in Suit No 42 of 1972 

K C. Agarwal and K G Saxena, for the Applicant 

P K Darharij for the Respondent 

G C. Mathur^ J • — On 25th January, 1972, Smt 
Kamlesh Asthana hereinafter referred to as the 'wife’) 
filed, in the court of Civil Judge, Agra a petition under 
s 9 of the Hindu Marriage Act, 1 955, for restitution of 
conjugal rights against her husband Sri Surendra 
Kumar Asthana, the applicant in this revision. At that 
time and even now the husband is working and residing 
in Tehran (Iran) After notices were served on the hus- 
band, he on 24th March 1972, put in appearance under 
protest On 25th March, 1972, he filed an application 
stating that he was a foreign national and was not domi- 
ciled in any territory to which the Act extended and 
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that he was not subject to (he jurisdiction of Indian 
s«m«m courts. He asked for time for filing writing statement 
AaiHAM* and prayed that in the mean time the question of juris- 
!^. diction be determined Immediately thereafter on 
28th March, 1972, the wife filed an application under 
s 24 of the Act praying that a pendente life monthly 
Mathvr, j alimony or monthly maintenance of Rs 2,000 per month 
and a sum of Rs 1,256 towards the expenses of the peti- 
tion may be awarded to her The application came up 
for hearing before the Civil Judge on 6th July, 1972. 
On that day the wife insisted that the application under 
s 24 of the Act be decided before the question of juris- 
diction was considered The husband on the other 
hand pressed that the question of jurisdiction be derid- 
ed first. The court hei'-d arguments on this question 
and fixed 8th July, 1972 for orders On 8th July, 
1972, he passed an ord^r that the application under s 
24 will be decided before the question of jurisdiction 
can be taken up Against (his order the husband filed 
this revision in this Court on 28th July, 1972 The 
revision was admitted ^nd the proceedings before the 
Civil Judge were stayed 

During the pendenci^ of (he revision the wife filed, 
on 9th October, 1972, an application under s 151, 
CPC, read with s 24 of the Hindu Marriage Act to 
grant f>endente hte alimonv of Rs 2,000 per month 
from 30th Tanuary, 1972 She also prayed for the 
grant, provisionally, of at least Rs 2,100 as costs of the 
proceedings It was further stated in the application 
that the revision and the stay application be not heard 
until the husband complied ivith the orders of this ap- 
olication Counter-aflFdavit and reioind^^r-affidavit 
have been filed in this application By an anplication 
filed on March 36. the husband sought to file certain 
d9cumeqts to esta|)lish that he vras a foreign national 
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and not domicile in India In the revision applica- 
tion, which came up for hearing before me, Sri B. S 
Darban, learned Counsel for the wife contended that 
the application under s 151, CPC. read with s 24 
of the Act should be disposed of first and the interim sw 
pendente Ute maintenance as well as expenses of this A8W’«* 
revision be awarded to the wife and that the revision © c 
should not be heard on merits till the pendente Ute ^ 
maintenance and expenses were paid by the husband. 

I have heard Counsel for the parties at length on this 
application and on the revision. 

There is no <3oubt that an application under s 24 
of the Hindu Marriage Act is an application for an 
interim relief during the pendenev of the proceedings 
Such an application has to be decided before the pro- 
ceedings are finally disposed of If such an application 
is allowed and an order for payment of pendente Ute 
maintenance and/or expenses is passed, there is power 
in the court to stay further proceedings till the order 
is complied with But the Court has also a discretion, 
even after passing an order under s 24 of the Act. to 
continue with the proceedings and to leave the recovery 
of the amount awarded to other process of law. In 
the present case I do not think it fit to postpone the 
hearing of the revision till after an order under s. 24 
is passed and is comnlied with, as that would not he in 
the interest of the wife and would further delav the 

proceedings 

S 24 of the Hindu Marriage Act provides: 

“Where in anv proceeding under this Act it an- 
nears to the court that either the wife oF the hu«- 
band as the case mav be has no indenendent 
income sufficient for ber or his supwort and the 
necessary expenses of the proceeding, it may, on 
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the application of the wife or the husband, order 
the respondent to pay to the petitioner the ex- 
penses of the proceeding, and monthly, during the 
proceeding such sum as having regard to the peti- 
tioner’s own income and the income of the res- 
pondent, It may seem to the Court to be reason- 
able ” 

It may be noticed that under this section both the 
husband and the wife can seek relief. The pendente 
lite relief is be given to a spouse, who is not in a 
financial position to maintain himself or herself and 
to bear the expenses of the litigation, and the relief 
has to be granted against the spouse who is in a better 
financial position The relief can only be granted in 
a proceeding under the Hindu Marriage Act 

Tivo objections have been raised by Sri K C. 
Saxena, learned Counsel for the husband, to the grant 
of relief under s 24, namely • 

1 That the Hindu Marriage Act is itself not 
applicable, as the husband is a foreign national 
and is not domiciled in any area to which the Act 
applies 

2 T^t this revision is not a proceeding 
under the Act, but is merely a proceeding under 
s 115, C P C arising out of an order passed not 
under any provision of the Act but under the 
Code erf Civil Procedure 

The first objection has also been raised in the main 
petit’ on before the Civil Judge and the dispute in the 
reviVon is whether this question should be decided 
before disposing of the application made before the 
CMl Judge under s. 24 of the Act. The objection 
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IS based on subs. (2j of s. 1 regaiding the etxent of the 
Act. bub-s (ii; leads tlius; 

“'(2) It extends to the whole of India except 
the State of Jammu and Kashmir, and applies also 
to Hindus uomiciled in tlie territoiies to wnich 
tins Act extends who are outside the said tciii,- 
tones.” 

The argument is that since the husband is not domi- 
ciled in die teiritoiies to w’hich the Act extends and 
smee he is not living in any part of India, tlie Act does 
not extend to him and, therefore, neither a petition 
under s 9 nor an application under s. 24 of the Act 
lies against him in die Indian courts. It is neither 
necessary nor desirable to decide this question at this 
stage. Relief under s. 24 can, m my opinion, be 
granted even where a question to the jurisdiction of 
the court has been raised. In matrimonial cases the 
ordinary rules of procedure are not applicable. 

The grant of relief under s 24 is not dependent 
either on the merits of the petition or on the decision 
of any particular issue or issues in the case or upon 
the ultimate success or fadure of the petition. The 
reason behind the rule in s. 24 for payment of pen- 
dente life maintenance is that, where marriage is ad- 
mitted, it is the duty of the affluent spouse to main- 
tain the indigent spouse. This duty is uneffected by 
the pleas raised in the petition even if the plea be to 
the jurisdiction of the court If on the face of the 
petition It is maintainable and the court has jurisdic- 
tion to entertain it, then the court has also the power 
to grant relief under s 24, even if an objection to the 
jurisdiction is raised and even before such an objec- 
tion IS decided. Such an objection will be an issue in 
the case. Likewise, the reason for the provision for 
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payment of expenses is that a wife or a husband, who 
lias no independent income suffiaent to meet the neces- 
iaiy expenses of the proceedmg, may not be handicap- 
JSSaSi peU. hucli a spouse should not be left without means of 
^ putting her or his case fairly before the court. It can 
be no defence to the claim for expenses that a question 
yj juiisdicuon has been laised. Expenses can be 
J awarded even before the question of jurisdiction is 
headed 


In England the rules make provision for the giving 
of security by the husband for the exists of the wife 
and tor the award of alimony pendente lite to the 
wife. Our s. 24 is more liberal, m that it provides 
for the payment of expenses to fight the litigation and 
not merely for security for costs. It further permits 
relief to the needy spouse, whether it be the wife or 
the husband In England courts have granted relief 
even if questions of junsdiction, similar to one raised 
m this case, have been raised pending the deasion of 
those question In Smith v. Smith (1), Hill, J. held 
that a husband cannot refuse to pay and give security 
for his wife’s costs of divorce suit or issue as to domi- 
cile merely on the ground that he disputes the juris- 
diction. A husband who appeared under protest to 
a wife’s petition and disputes the jurisdiction on the 
ground of his having foreign domicile may be ordered 
to pay his wife’s costs of suit up to the setting down 
of the issue and to give security for her costs attendant 
on the issue The decision of the Hill. J, was ap- 
proved by the Court of Appeal in Johnstone v. Johns- 
tone (2). lu Ronalds v. Ronalds (3) it was held that 
the fact that there is a plea to the jurisdiction of the 
court in matrimonial suit does not affect the power 
of the court to allot alimony pendente hte. 
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llicittoie, c\cu wiieit a question oi jurisdiction 
lus been raised, the touit has, betoie deciding that 
question, |x>uci to grant relief under s, of the 
Hindu Marriage Act pro\ided that, on the averments 
made in tne petition, tlie petition is maintamable and 
the court, puma facie, has jurisdiciioii to enteitain it 
Though the court has tins powei, it has a discretion 
undei s 21 to postpone the consideration of lelief 
under s 2-1 till the question of juiisdiction is decided. 
It would, howxwei, be desirable to allow expenses to 
the need) spouse to fight out the issue of jurisdiction 
also, e\en where the couit thinks that the question 
of pendente hte maintenance should be decided aCter 
the issue of jurisdiction has been decided The first 
objection raised b) Sri K C Saxena does not stand 
in the w’ay of gi anting relief to the wife in this case 
undei s 2*1 

The second objection is based on tlie use of the 
W'Oids "in an) proceeding undei this Act" and it is 
contended that a re^islon application under s. 115, 
C P. G , is not proceeding under the Act It is to 
be noticed that the Act does not diiectly provide for 
an appeal or a ie\ision from orders passed in proceed- 
ings under it S. 21 of tlie Act provides that subject 
to the other provisions contained in the Act and of 
tlie rules made by die High Couit all proceedings 
under die Act shall be regulated, as for as may be, by 
the Code of Civil Procedure, 1908 S 28 provides 
that all decrees and orders made by the court in any 
proceeding under this Act shall be enforced in like 
manner as the decrees and orders of the court made 
in the exercise of original civil j*urisdiction are 
enforced, and may be appealed from under any law 
for the time being in force. Appeals from deorees and 

7 HC (I L R )— 1973-14 
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oicleii made uudei die Act lie under the Code ot Civil 
ji'ioceuure, J-iiKevvibe^ re\i&ioii& ai^o lie against oiciera 
iixaue 111 proceedings uiidei tne Act unuei tne Coue 
or oivii i^ioceduie it is not disputed and ttiere is 
good autnority loi tne same tnat reliet under s 
can DC gianted in an appeal trom a deciee or order 
passed undei tne Act i can see no leason why then 
reiiet under s 24 camiot be granted in a ie\xSion against 
an order passed in a pioceeding undei the Act The 
woids ‘ in any proceeding under this Act ’ have been 
used in a wider sense to include all proceedings arising 
out of orders passed m petition filed under the Act. 
To hold otherwise would defeat the very purpose of s. 
24. In my opinion, it is competent for this Court to 
grant lelief on an application under s 24 even in a 
revision filed under s 115, C P C, against an order 
passed in proceedings under the Act The second 
objection raised by Sn jK C Saxena is also without 
force. 


The application filed by the wife under s. 24 in this 
revision may now be considered The fiist relief pray- 
ed for in this application is for the award of alimony 
or maintenance pendente hie of Rs.2,000 per month 
This relief is co-extensive ivith the relief prayed for by 
the wife in die application under s 24 made before the 
Civil Judge It IS desirable that die award of this relief 
be considered by the Civil Judge and not by this Court 
The second prayer in the application under s 24 in this 
Court IS that expenses of the hearing of the levision 
be awarded to die wife To this relief the wife is 
clearly entitled It is to be kept in mincl that the award 
is of expenses and not of costs of the revision. The 
expenses to be awarded are not to be determined in 
accordance widi the schedule of fees and costs in the 
High Court Rules or according to the valuation of the 
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case The Coiut has to deteimine what are the reason- 
able expenses which the wife is likely to incur or has 
inclined in the litigation In the present case the 
Counsel foi the wife has come from Agra and the case 
has been heard on three dates In these circumstances, 
I think the wife should be awarded Rs 500 towards her 
expenses of this revision 


1073 

KUMAR 
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KA^tLrsH 

ABtHANA 


Maihur, J 


Coming noiv to the revision itself, I am of the opi- 
nion that the wife is entitled to have hei application 
under s 24 for award of expenses to be considered 
before the issue of jurisdiction is decided She is en- 
titled to have her expenses for the hearing on the ques- 
tion of jurisdiction This is a fairly complicated issue 
and IS likely to take sometime for hearing In the cir- 
cumstances, I think the husband should pay RsSOO to 
the wife towaids the expenses for the hearing of the 
issue on the question of jurisdiction 


Though noimally the lelief for the giant of main- 
tenance pendente life should also be heaid before the 
question of jurisdiction is decided but the circumstan- 
ces of the present case indicate that that would not be 
in the interest of the wife In the present case the 
husband is living outside India and outside the j'uris- 
diction of the Indian courts and there is likely to be 
difficulty in enforcing orders pas'ed ae-ainst him The 
husband has raised a serious question about the main- 
tainability of the petition and about the jurisdict'on 
of the court Already more than a year and a half 
has elapsed since the filing of the petition under s 9 
of the Act If an order for maintenance bendente lite 
IS passed and the proceedings are stayed till compliance 
IS made, it will delay the proceeding further which will 
in no wav help the wife It is m the interest of the 
Wife that the proceedings should be concluded as early 
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as possible In these circumstances, I feel that it would 

be desnable that the question of payment of mamten- 

A6th\>a pendente htc should be considered by the Cnil 

iJk^sii Judge after deciding the question of jurisdiction 
Abth\na 

The levision is partly allowed and the order passed 
by the Civil Judge is modified The applicat’on filed 
by the wnfe under s 24 for expenses is allowed to this 
extent that the husband shall pay a sum of |Rs500 
towards the expenses of the wife for the hearing of the 
issue relating to the junsdictiom The application 
filed by the wife under s 24 for the award of mainten- 
ance pendente htc shall be considered after the issue of 
jurisdiction has been decided The husband shall 
deposit the sum of Rs 600 awarded as expenses for the 
hearing of the revision in this Court and the sum of 
Rs 500 awarded for the hearing of the issue relating to 
the j’urisdiction in the court of the Civil Judge W’thin 
one month from today The Civil Judge will expedi- 
tiously decide the issue relating to the question of 
junsdiction and tlien consider the application under 
s- 24 for the payment of maintenance pendente lite 
There will be no order as to costs of this revision 


Revision partly allowed 
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Befoie Mj Justice S Chandia, Mr Justice R B 
Misra, Mr Justice H. Suw upj Mr Justice K N Seth 
and Mr Justice A Banerjt 
PREM SINGH alias PREME 

AND OTHERS • ApPELLANTSj 

V. 

HUKUM SINGH and others . Respondents 

U. P. Tenancy (Amendment) Act, 1947, s 27(3) proviso— 

Person declared to be sub-tenant — Holds the land from year 

to year 

(Per majouly — Hart Swarup, J contra) A person declared 
to be sub-tenant under the proviso to sub-s (3) of s 27 of the 
U P Tenancy (Amendment) Act, 1947, 'holds the land from 
year to year 

Unchan Stngh \ Board of Revenue (1) and Aziz Alam v 
D D C (2) overruled 

U P Zamindan Abolition and Land Reforms Rules, 1952, 
App III, si 25('ii) — Amendments to si no 25(») by notifica- 
tion dated 20th November, 1954 — Effect— -Vested rights — Not 
defeated. 

The amendments intioduced to si no 25(ii) of the third 
Appendix to the Zamindan Abolition Rules by the notifi'-a 
tion dated 20th Novembei, 1954, are not retrospective in 
operation so as to defeat vested lights. 

Special Appeal No 719 of 1968 connected with 
Special Appeal No 720 of 1968 from the judgment and 
order of G C Mathur, J in Civil Miscellaneous Writ 
No 410 of 1967, dated 9th July, 1968 

S S Varma and R S. Veima, for the Appellants 

S P Snvastava, Stoami Dayal and R S Misra and 
S. C J for the Respondents 

S Chandra^ J — Hukam Singh, respondent no. 1, 
was the occupancy tenant of the holding in dispute 

(1) 1962 ALJ 229 (FB) (2) 1972 R D 266 
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1973 On 20th May, 1944, the Zamindar obtained a decree 
priv s»gh fot his ejectment under s 171 of the U P Tenancy 
altos pRtMt deciee was executed and possession 

^SiNGH taken by the Zammdar Thereafter, he let out the 
s cii^ra predecessor of the present appellants On 

J coming into force of the U P Tenancy (Amendment) 
Act, 10 of ] 9 10 Hukam Singh made an application for 
leinstatement to the holding This application was 
allowed on 10th January, 1949 Under the proviso to 
s 27(3) of the Amending Act, the present appellants 
were declared sub-tenants not liable to ejectment for 
three jears The three years immunity expired on 
Iflth Januaiy, 1952 


In 1955 Hukam Singh filed a suit for a declaration 
under s 229-C of the U P Zammdari Abolition and 
Land Reforms Act that he was the sirda) in possession 
of the land in dispute and that the present apnellants 
had no light in it He also filed a similar declaratory 
suit in the civil court The revenue court suit was 
dismissed for non-prosecution During the pen'^ency 
of the civil suit Chap IX-A of the Zamindari Abolition 
Act came into operation On 9th July, 1956, Hukam 
Singh made an application under s 240-0 of this An 
prating for the removal of the names of the present 
appellants as nr dais from the revenue papers It an- 
pears that subsequently in 1957 Hukam Singh insti- 
tuted yet another declaratory suit against the present 
appellants In that suit it was praved in the alterna- 
tive that if the defendants are held to be in possession, 
a decree for their ejectment under s 202 of the Zamm- 
dari Abolition Act may also be granted Whde these 
proceedings were pending, the land in dispute came 
under consolidation operations 

Hukam Singh filed objections under s 9 of the U. P 
Consolidation of Holdings Act claiming to be the sirdar 
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ot me piotb He daiined that boon alter the expiry ot 

itie miee year peuocl on lOtli lanuaiy, lyja, ne ob- 

' tairicU pObbCbbion and tvas since men lu cultivatory aims i’rehb 
pobbcbbion or me plots He being an occupancy ten- 
ant, Decame a. sit aaf under s 19 ot the Zaminuari Abo- 
htion Act. s Chandra. 

The appellants contested the objection Their case 
was tliat tney had themselves conunued to be in culti- 
\atory possession thioughout As sub-tenants they 
became asanm under s 2i(l)(c) of the Zamindari Abo- 
lition Act The cause of action for their ejectment 
accrued on 10th January, 1952. At that time the pres- 
cribed period of limitation was one year On the ex- 
piry ot that precribed peiiod of limitantion, they 
became sit dm s under s 204 of the Act. 

The consolidation authoiities concuirendy found 
that the eistwhile sub-tenants had continued to remain 
in possession of the plotsi Hukam Singh never re- 
gained possession After the expiry of the prescribed 
period of limitation of one )ear, the title of Hukam 
Singh extinguished and the present appellants became 
sitdars under s 204 

Feeling aggrieved, Hukam Singh filed a writ petition 
in this Court A learned single Judge, lelying upon 
the decision of another single Judge in Khubi Singh 
V Joint Diiectot of Consolidation (1), held that the 
amendment to entry 25 in App. Ill of the Zamindari 
Abolition and Land Reforms Rules, whereby the 
period of limitation of one year was substituted by 
‘none’, was retrospective After the amendment there 
was no period of limitation for such a suit and so the 
erstwhile sub-tenants did not become sitdars The 
contrary view of the Deputy Director of Consolidation 
was manifestly erroneous in law. On this view the 

(1) 1968 R D. 28 
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1973 Will petition was allowed and the matter was sent back 
iiu v siwi to tlie Deputy Directoi of Consolidation tor disposal 
afwt PKLMB revision atiesh The erstwhile suo-ttnants came 

special appeal 


Cnaiidra, 
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1^3. At the hearing of die appeal it was urged that the 
sub-tenants held land for a faxed term on the expiry of 
which cause of action for dien ejectment acciued, with 
the lesidt that a suit for their ejectment ought to have 
been filed withm one yeai of die date of vesting. In 
support reliance was placed on Unchan Singh v. Boayd 
Of Revenue (1) and Piiran v. Deputy Director of Conso- 
lidation (2) It was also urged on behalf of the ap- 
pellants that the amendment to entry 25 of App In 
of the rules was not retrospective so as to take away 
lights of a sirdar which had already accrued and vested 
in an erstwhile asanu The Bench observed that the 
vital question for consideration was on what day would 
the cause of action arise under s 202(h) for filing a 
suit for ejectment of an asanu mentioned in d. (M of 
s 21(1) It obseived that the decision in Unchan 
Singh s case (1) proceeds on the assumption that the 
declaration of sub-tenancy under the proviso to s 27(3) 
created a sub-lease for a fixed period of three years. 

U decision requires reconsideration. 

The Bench observed that a Full Bench in Aziz Alam 
V Deputy Director of consolidation (3) had observed 
that in Unchan Singh’s case (1) the asanu held land for 
a fixed period of three years under s 27 of the U P 
Tenancy (Amendment) Act, 1947 Since this observa- 
tion may imply an approval of the assumption in 
Unchan Singh s case (1) the Bench felt that it is desir- , 
able that the matter may be heard by a still larger Full 


(1)1962ALJ 229 


(2) 1970 RD 249 


(3) 1972 R.D. 206 (F B.) 
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Beuch It retell cd the following questiom of law for 
dcuMon to a largei Full Bench . 

“(1) Whether persons declared to be sub-tenants 
under the proviso to sub-s (3) of s. 27 of the U P. 
lenancy (Amendment) Act, 1947, hold that land 
Irom year to year or for a fixed period within 
meau mg of s. 202(5) of the Zamindan Abolition 
Act? 

(2) Whether the amendments introduced to si. 
no 25(2) of the third appendix of the Zamindan 
Abolition Rules by the notification dated 20th 
November, 1954, were retrospective in opera- 
tion?” 

In regard to the first question the position is that 
sub-s. (1) of s 27 of the U. P Tenancy (Amendment) 
Act, No X of 1947 entitled certain classes of ejected 
tenants mentioned under els (a), (b) and (c) thereof to 
apply for reinstatement to the holding Sudi an ap- 
plication could be made withiiT six months from the 
^te of the commencement of that Act, namely, 14th 
June, 1947, Sub-s (3) of s 27 provided. 

"(3) On receipt of an application under sub-s. 
(1) or sub-s (2) the court shall give notice to the 
landholder and to the tenant, if any, in possession 
of the whole or part of such holding After making 
such enquiry as may be necessary, if the court is 
satisfied that the applicant was so ejected or dis- 
possessed, It shall order that the applicant be re- 
instated in such holding or part thereof, as the case 
may be, and that any other person in possession 
of It be ejected therefrom; 

Provided that if such holding or any part thereof 
is in the possession of any person’ to whom the 

7 HC (ILR)— 1978— 16 
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Luidlioider had let it out betore the iui^t day ot 
September, 1946, such person not being a rela- 
uon, dependant or servant of the landholder, the 
court instead of ordering the ejectment of such 
person shall, notwithstanding the provisions of any 
law for the time being m for<*, declare him to be 
the sub-tenant of the applicant in respect of sucli 
holding or such part The person so declared as 
a sub-tenant shall not be liable to ejectment until 
after the expiry of three years from ^ date of the 
declarauon In such a case, the rent payable by 
the applicant to the landholder shall be the rent 
payable by him for such land before his ejectment 
or the amount calculated according to the circle 
rates whichever is less, and the rent payable to 
the applicant by the person declared as sub-tenant 
shall be the amount payable by such person to the 
landholder immediately before the declaration or 
twelve and a half per cent, over and above the 
amount calculated according to the circle rates 
applicable to hereditary tenants, whichever is 
higher." 

Sub-8 (5) IS also material It reads : 

"(5). On reinstatement, the rights and liabili- 
ties of the applicant existing on the date of his 
ejectment or dispossession in respect of the holding 
or any part thereof from which he was ejected or 
dispossessed, shall revive subject to the proviso to 
sul)-s (2)" 

For the appellant it was submitted that the dedara-' 
ti<m of sub-tenancy under the proviso to sub-s. (3) 
makes the subsequently inducted tenant a statutory, 
sub-tenant His <mly right is to remain in possesdon 
for three years and Aereafter he ceases to be the sub- 
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tenant. Hence the creation o£ sub-tenancy is for a 
fixed term of three years from the date of declaration. 
On expiry of this term he having ceased to be a sub- 
tenant, his continued possession will be as a trespasser 
There are several difficulties in accepting this submis- 
sion 

/ 

The proviso declares the person to be the sub-tenant 
of the reinstated tenant, in regard to the holding. 
Thus a privity of estate is established between the re- 
instated tenant and the subitenant in respect of the 
holding The proviso says that the person so declared 
as a sub-tenant shall not be liable to ejectment for 
three years It does not say that the person shall be 
declared as a sub-tenant for three years The reason 
appears to be that if the sub-tenant had been given a 
fixed term tenancy for three years, he would not have 
been able to gain immunity from ejectment even for 
this period of three years S 27(3) of the Amendment 
Act was a part of the U P Tenancy Act, 1939 In 
Ramesh Chand v Board of Revenue (I) a Full Bench 
held that s 27 deals with the ejectments effected prior 
to the amendment under ss 166, 171 and 180 of the 
principal Act In a way s 27 was intended to amend 
the effect of ss 165, 171 and 180 S 27 sras in suli- 
stance a proviso to each of these three sections The 
proceedings under s 27 of the Amendment Act are pro- 
ceedings under the U P Tenancy Art, 1939 Thus 
the person who wa.s declared as a sub-tenant tvill be 
deemed to be a sub-tenant within meaning of IT P 
Tenancy Act, 1939 and its various provisions dealing 
with sub-tenants will be applicable Under s 39(2) of 
the IT P Tenana' Art a sub-tenant cannot sub-let a 
liolding S. 1*71 of the U P Tenancy- Act provides 
fof ejectment of tenants for illegal transfers’, snb-let- 

m \Tn ma ah 120 pm UfF b) 
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tings ^tc. If the declared sub-tenant were to illegally 
sub-let his holding he would be immediately liable to 
ejectment under s 171 But, the Legislature wanted 
to give a complete immunity from ejectment to such 
declared sub-tenants for three years That is why it 
was expressly provided that such sub-tenant will not be 
liable to ejectment until after the expiry of three years 
fiom the date of the declaration This was not with 
.1 view to confer a fixed term tenancy for three years, 
but to give him a prospective immutiity from ejectment 
for three years in spite of his being a sub-tenant, who 
would have otherwise been liable to ejectment even 
prior to that term of years 
The matter can be looked at from a sligtly different 
viewpoint On the ejectment of a tenant if the land 
is let out to another tenant the newly inducted tenant 
becomes the hereditary tenant; but after Teinstatement 
of the previous tenant what will be the status of the 
subsequently inducted tenant for the period between 
his induction and his declaration as a sub-tenant> 
This matter was considered by a Full Bench of this 
Court in Ramesh Chand v Board of Revenue 
The Bench held that sub-s (6) of s 27 provides for the 
revival of the rights of ejected tenant The effect is 
nullification of operation of the decree for ejectment 
With the revival of the tenanci? rights of the ejected 
tenant, the position would be that the person who was 
inducted later would no longer be entitled to the rights 
and status of the hereditary tenant The necessary 
consequence and effect of the revival of the rio-hts wnuM 
be Ae nullification of whatei'er rights may have initial- 
ly accrued to the subsequently inducted persoB The 
nullification is co-extensive iwith the revival Since the 
pre-existing rights and liabilities of the original tenant 

m ITR w> A,u ’10 oain 14 



ALLAHABAD SERIES 


527 


2 ALL.3 

revive, their revival can be effective only if the nulli- 
fication of the rights and obligations of the subsequent- 
ly inducted tenants is co-extensive in duration The 
subsequently inducted tenant could not hence validly 
say that he was ever the hereditary tenant of the hold- 
ing The Full Bench observed 

“The question then arises as to the status of the 
subsequently inducted person It has been seen 
that his status as a hereditary tenant is nullified by 
the order of reinstatement. Under the proviso to 
s 27(3) the Court is to declare such person as the 
sub-tenant of the applicant, entitled to remain in 
possession for a fixed period of three years from the 
date of the declaration The proviso does not 
expressly say that the declaration as a sub-tenant is 
to be prospective The only prospective provi- 
sion is about exemption from liability to eiectment 
for three years from the date of the declaration 
In our opinion, the proviso ought to be read as 
having the effect of a retrospective declaration as 
a sub-tenant with a prospective immunity from 
ejectoent for three^years Read this way, tifie pro- 
viso has the merit of not leaving a vacuum in re- 
gard to the period between his induction and the 
date of the declaration as sub-tenant The dec- 
laration as sub-tenant is effective for this prior 
period as well with the result that for this inter- 
vening period the applicant remains the hereditatv 
tenant, the subsequently inducted nerson being 
his sub-tenant ” 

Since the sub-tenant is deemed to be a sub-tenant for 
this prior period as well it cannot be said that the dec- 
laration is as a sub-tenant for a fixed period of three 
vears Tt is true that the sub-tenanf gefs an immunits’^ 
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3JW8 from ejectment for three years, but his term as a sub- 
prem sinch tenant is bound to be much larger because of the in* 
“““ i, elusion of the preceding period of time m the sub- 
tenancy The preceding period is liable to vary from 
s Chandra, depending on the date of his induction 

T and the date of declaration In some cases it may be 
an year only and in some others it may be several years. 
Ti IS hence not possible to predicate any certain period 
for which the subsequently inducted person would be 
deemed to have been declared a sub-tenant This also 
goes to show that the declaration as a sub-tenant is not 
for any fixed period In agricultural tenancies if the 


term is not fixed, the tenancy is from year to year In 
Aziz Alam v Deputy Director of Consolidation (1) a 
Full Bench held that in Unchan Singh v Board of 
Revenue (2\ the asami held land for a fixed term of 


three years under the proviso to s 27(3) of the Amend- 
ment Act. 1947 A perusal of the decision in Vnehan 
Singh’s case (2) shows that the Bench did not discuss 
the question whether the person declared under the 
proviso to s 27(3) was a sub-tenant from year to yeai 
or for a fixed term But that seems to be the assumed 
implication in the decision This inew and ifs implied 
approval in 'Aziz Alam’ s case (1) does not lay down the 
iW correctly 


Jn Burat v Deputy Director of Gonsohdatwn (3) a 
Bench .held that the question whether an asami holds 
from year to year or not is to be gathered from the terms 
of s 21 of the U P Act No I of IQIjI and that only 
nsamis of certain categories have been classed as asamis 
from year to year and the asamis outside these categories 
cannot be 'classed "as asamis from year t<J yeaf Accord- 
ing to this' decision only asamis mentioned in s 21(2) 

(1) ITO R n 966 (F B ) (9^ 1969 A L T 999 

' ' (^ 1970 R D 34» • 
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(occupaiits at giove land) would be cmmii houi yeai i073 
to year while all other cases of mamis mentioned m prem siNcn 
various clauses of s 21(1) will not 

Hokum 

Sub-s (2) makes persons recoided as occupants of 
grove land m the revenue papers of 1356F asami, ® 
entitled to take or retain possession from year to year. 

Since under this provision occupants, namely, tres- 
passers who had no pre-existing legally lecogmsed in- 
terest in the land were conferred the status of asamn, 

It became necessary to specify tlie term which they 
would be entided to hold the land as asamts Sub-s 
(1) of s. 21, however deals with various categories of 
tenants, and, persons who had subsisting rights in the 
land on the date immediately preceding the date of 
vesting It deals with various kinds of tenants, viz, a 
non-occupancy tenant, a sub-tenant of grove land, a 
sub-tenant referred in the pioviso to sub-s (3) of s 
27, a mortgagee m possession, a non-occupancy tenant 
of pasture land, a non-occupancy tenant of land set 
apart tor taungya plantation and tenant of sir etc 
Since these categories of persons had the right to 
hold the land either from year to year or for a fixed 
term depending upon their pre-existing law and their 
contract, the Legislature did not specify the term of 
these persons; because it did not intend to effect any 
change in their terms The categories of persons 
mentioned in sub-s (1) stand in an entirely different 
position than the trespassers covered by sub-s. (2) 

Hence from the provision of an year to year term for 
the trespassers mentioned in sub-s. (2), an implication 
that all the categmies of tenants mentioned in various 
clauses of sub-s. (1) will have a fixed term, tenancy can- 
not be inferred The question whether a^ person de- 
clared to be sub-tenant undm* the proviso to s. 27 (S) 
holds land from year to year or for a fixed ,tepn will 
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depend upon a considei ation of that piovision and 
pkiji saoii not upon s 21 

filial Prijmb ^ 

„ *'• The second question is whether the amendments 
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SiNOT introduced to serial no 2o(2) or the third appendix 
s chMdra, of the Zammdan Abolition Rules by the notification 
dated 16th November, 1954 were retrospective in ope* 
1 ation S 202 provided for the ejectment of asamis 
Cl (b) thereof referred, inter aha, to such declared sub- 
tenants Col 4 of En 25 (ii) in App III of the Zamin- 
dari Abolition Rules prescribed the period of limitation 
of one year foi a suit undei s 202(5) and under col 
no 5 the time began to run 

“From the date on which the cause of action 
arose under s 202(5) ’ 

By a notification dated 8th October, 1952, the U P 
Legislature amended the Zammdaii Abolition Rules. 
Para 42(1) of this notification stated 

“For the existing entry m col 5 against seiial 
number 25 (ii) the words from the date of vesting 
where the cause of action arose under s 202 (5) 
before the date of vesting and in all other cases 
from the date on which the cause of action aiose’ 
shall be substituted.” 

The prescribed penod of one year continued as be- 
fore. So, in case where the cause of action for eject- 
ment of an asami under s 202(5) arose before the date 
of vesting, the suit had to be filed within one year 
from the date of vesting Thereafter it would be 
barred by limitation If no such suit was filed by 
30th June, 1953, the erstwhile asami became a sirdar 
under s. 204 of the Act. By a notification dated 20th 
November, 1964, entry no 26(ii) was again amen'ded. 
Para. 6(3) of this notification provided: 

"The existing entries in cols. 4and 5 against 
thd**item'i(ii) of serial no. 26 shall be deleted and 
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the word ‘none’ shall be inserted in both the 
columns.” 

The result was that tlie provision of one year’s 
period of limitation was repealed and so was the re- 
quirement that time was to run from the date when 
the cause of action arose 

On behalf of the appellants it was urged that the 
amendment made in entry no 25(ii) on 20th Novem- 
ber, 1954, operates prospectively It will not revive 
causes of action which had become dead because suits 
thereon had become barred by limitation before the 
amendment came into force This amendment does 
not by Its language purport to take away rights of a 
sirdar which had already accrued and vested in the 
erstwhile asami under s 204 of the Act Learned 
counsel invited our attention to Uchan Singh v 
Board of Revenue (1) This case fully supports the 
submission In this case V Bhaigava, J speaking for 
the Bench held that the amendment introduced in the 
Appendix changing the period of limitation did not 
purport to be retrospective at all, although, if it was 
retrospective, a further question may arise whether 
the State Government exercismg delegated authority 
to make rules had the power to legislate retrospective- 
ly m the matter of limitation This decision was 
followed by another Division Bench in Pu?ai v Deputy 
Director of Consolidation (2) and in Gauri Shanker 
Pandey v Deputy Director of Consolidation (3) and 
also by the Board of Revenue in Han Ram v Zakia 
Begum (4) 

Learned counsel for the respondents, however, 
uiged that in its very nature the amendment was re- 
trospective because otherwise the amendment would 
be infructuous The object of benefiting the rein- 

(1) 1963 A L T 939 <3> 1970 R D 349 

(8) 1970 R D 817. (4) 1970 R D 880. 
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1073 Stated tenant would be defeated in a very large number 
premIwgh of cases There will hardly be some rare cases in which 
akoi prbme oiders ,of reinstatement have been passed after 
HuKUM 1950 io that tlie cause of action for a suit for eject- 

ment may survive till the amendment of 20th Novem- 

chandra, 1954 The kw IS iiot amended for the benefit 
of rare cases but for the benefit of the people in gene- 
ral. Learned counsel placed reliance upon the deci- 
sions of the Board of Revenue in Ram Singh v 
Laxmi Naiatn (1) and Eansantu v Jhangai (2) and a 
single Judge decision of tins Court in Khubi Singh 
V Joint Diiectoi (3) 


The primary question is whether the State Govern- 
ment exercising delegated authority to make rules had 
power to legislate retrospectively The law on this 
point has been declared by the Supreme Court m 
Income-tax Officer, Alleppy v M C Ponnoose (4) 
Grover, J speaking for the Court, observed (para 5) 
“Now it IS open to a sovereign Legislature to 
enact laws which have retrospective operation 
Even when the Parliament enacts retrospective 
laws such laws are — in the words of Willes, J in 
Philips V Eyra, (5) ‘no doubt prima facie of ques- 
tionable policy, and contrary to the general prin- 
ciple that legislation by which the conduct of 
mankind is to be regulated ought, when intro- 
duced for the first time, to deal with future acts, 
and ought not to change the character of past 
transactions carried on upon the faith of the tfien 
existing law' The courts will not, therefore, as- 
cribe retrospectively to new laws affecting rights 
unless by express words or necessary implication 
it appears that such was the intention of the legis- 
lature The Parliament can delegate its legis- 


(1) 19B7 RD 378. 

(8) 1968 RD. 28. 

(6) (1870) 40 


(2) 19S9 RD 245 
(4> AIR 1970 sc. 386 
LJQ.B. 28 at 87 
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lative power within the recognised limits 
Where any rule or regulation is made by any 
person or authority to whom such powers have 
been delegated by the legislature it may or may 
not be possible to make the same so as to give re- 
trospective operatioBi It will depend on the 
language employed in the statutory provision 
which may in express terms or by necessary impli- 
cation empower the authority concerned to make 
a rule or regulation with retrospective effect 
But where no such language is to be found it has 
been held by the Courts that the person or autho- 
rity exercising subordinate legislative functions 
cannot make a rule, regulation or by law which 
can operate with retrospective effect See Subba 
Rao, J , in Dr Indramam Pyarelal Gupta v W R 
Nathu, (1) the majority not having expressed any 
different opinion on the point, Modi Food Pro- 
ducts Ltd v Commr of Sales Tax, U P (2), India 
Sugar Refineries Ltd v State of Mysore (3), and 
General S Shivdev Singh v State of Punjab (4), ” 

So subordinate legislation can be retrospective only 
if it is authorised either in express terms or by necessary 
implication flowing from the statutory provisions In 
view of this Supreme Court decision the contrary opinion 
expressed in Prithvi Chand v Union of India (5) cannot 
be accepted as laying down correct law 

Chap VIII of the U P Zamindari Abolition and 
Land Reforms Act consists s 12^ to 230 Ss 202 and 
204 are in this chapter S 230(1) provides that the 
State Government may make rules for the purpose of 
'Carrying into effect the provisions of this chapter S. 
344(1) (d) of the Act provides that every power to make 

(i) am) 1 SCR 721 AIR (2) AIR 1966 All 86 
196S S C m (4) am) 61 Ptin L R 614 

(8) AIR 1960 Mys 326 AIR 196(i Pun 463 (F B ) 

(6) AIR 1067 Pun 196 at 198 
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1973 rules given by this Act shall be deemed to include the 
Prem Singh powers to provide for the time within which suits, appli- 
ahas prbme nations and appeals may be presented under this Act, 
m case for which no specific provision in that behalf 

has been made herein S 344(3) lays down that all 

Chandra, made Under mis .A,it shall be pabdshed in the 

offcial Gezette, and shall, unless some later date is ap- 
pointed, come into force on the date of such publication 

The legislature delegated to the State Government 
power to make rules for cart)' mg into effect the provi- 
sions of the Act To that end it would prescribe the 
period of time within which suits, etc may be filed 
except cases for which specific provision in that behalf 
has been made under the Act 

S 202 provides for the ejectment of ammis S 204 
says that if a suit for ejectment of an asami of the 
classes mentioned therein is not instituted, or a decree 
obtained under such suit is not executed, within the 
period of limitation prescribed therefor, the asami 
shall, on the expiry of that period, become a sirdar of 
the land held by him Ss 202 and 204 are thus inter- 
related provisions When s 230 confers rule-making 
power for the purposes of carrying into effect the pro- 
visions of this chapter, it obviously means the carrying 
into effect of every section in that chapter If a land- 
holders fails to file a suit under s 202 within the pre- 
scribed period of time, s 204 confers upon the asami 
the status and rights of a sirdar The rules made 
under s 230 will have to carry into effect the provision 
of s ^ 204 as well If a particular rule has the effect of 
nullifying the right of a sirdar which has accrued under 
s 204, it will not be carrying into effect the Divisions 
of 5 204 but rather contravenine it or demolishing its 
efficacy^ It has been held that where a power to make 
regulations is given by a statute, no regulations made 



ALLAHABAD SERIES 


635 


2 ALL.] 

under the statute can abridge a right conferred by the 
statute Itself, see R v Bird, Needa 'Exp (1) In prbm^ Siw h 
Madurai Pillai v Muthii Chetty (2) a full Bench held “* **** « 
that any rule which would abridge a substantive right fJSST 
granted by a statute would be ultia vires unless the g 
statute Itself empowered the rule-making auhtority to J 
alter the provisions in the statute Neither s 230 nor 
s 344 even whisper the grant of a rule-making power 
to alter the provisions of the Act 

In the Delhi Laws ict case (3) and Ra^ Naiam Singh 
V Patna Adminisiintwn Covimiiiee (4) the question 
was whether laws which provide that certain laws could 
be applied to ceitam areas with such modification as 
the executive authority deemed fit to make, were cons- 
titutionally valid There was specific authorisation 
to apply laws with modifications which the executive 
authority may deem fit to make The Supreme Court 
held that such authorisation will not extend to repeal- 
ing laws aleardy in force in the area and substituting 
other laws with or without modifications Further, the 
modification in law to be applied could not effect any 
essential change in the law and alter its policy Where 
delegation authorises the making of a radical change 
in the policy of the law to be applied, such an autho- 
lity could not be delegated and its delegation was 
ultra vires These authorities establish that eyen if 
the Legislature wants, it cannot delegate power to a 
subordinate autliority to alter the policy laid down by 
the Legislature Here the Legislature enunciated its 
policy conferring the status ^nd rights of a nrdar 
upon an asami if a suit for his ejectment is not brought 
within the prescribed period The power to make rules 
to carry into effect these provisions could not possibly 
be held to include a power to alter this basic and 

n) 0899) 2 Q B 840 (2) A I R 1964 Mad 287 

(3) 1951 SCR 747 (4) AIR 1964 S C 669 
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of s 204 of the Act 

The amendments made in 1954 being in regard to 
s Qhanar a, a matter of procedure like prescribing the penod of 
liiritation for a suit may, under the general principles 
of construction, be retrospective in operation, inas- 
much as they may apply to suits filed after their com- 
ing into force although the cause of action for such 
suits may have accrued prior to that date But they 
cannot be recognised to have a retrospective operation 
which would divest persons of rights vested in them 
under s 204 If m a given case the cause of action 
for a suit for ejectment of an asami has perished be- 
cause of the lapse of the prescribed period of limita- 
tion, with the consequence that the asami had become 
a sirdar, the amendments made in 1954 could not 
revive such a cause of action If by any process of 
reasoning the amendment is construed as having such 
a retrospective effect, it will be ultra vires the rule- 
making power 


Under the unamended rule the period of limita- 
tion was one year and the time commenced to run 
when the cause of action arose There was divergence 
of opinion in this Court as to when does cause of 
action arise In Uvchan Singh’s case (1) it was assum- 
ed without discussion that where the three year period 
of sub-tenant expires before the date of vesting the 
cause of action would arise on the date of vesting and 
a suit for his ejectment as an asami would become 
barred by time on 1st July, 1954 In Zahid Ah Khan 
V Saktey (2) a learned single Judge held that a tenure 
which is held from year to year must first be determin- 
ed by the land-holder in order to be furnished with 
a cause of action for a suit for ejectment By mere 

(1) 1962 ALJ 229 (2) 1968 RD 867 
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inaction, le by not entering into a faesh agreement 
of tenancy on the expiry of any particular year, it 
cannot be said that the land-holder gets cause of 
action as soon as die year expires In Ghazi v Waqf 
Alalaulad (1) a Division Bench held that where a 
lease in favour of an asami is from year to year it can- 
not be said that the cause of action arises at the end of 
every year A person holding the land year after year 
has a right to continue in possession till the lease is 
determined For so long as there is no determina- 
tion of the lease, the lessee can remain in possession 
and hence no cause of action can be deemed to have 
arisen for the ejectment of the person in possession 

The decision of the learned single Judge in Zahtd 
All's case (2) was considered by a Division Bench in 
Smt Vidyavah v Board of Revenue (3) and was over- 
ruled The Bench held that though under the 
Transfer of Property Act a notice under s 106 was 
necessary to terminate a tenancy before a suit for 
eviction of a tenant was filed, there is no corresponding 
provision m the Zamindaii Abolition Act S 190 of 
the Zammdari Abolition Act lays down when the interest 
terest of an asami shall be extinguished It does not 
piovide that the interest of an asami can be extinguish- 
ed by giving of a notice by the land-holder On the 
other hand, cl (c) provides that the interest of an 
asami shall be extinguished when he is ejected under 
the provisions of this Act Till he is evicted by execut- 
ing a decree obtained in a suit filed under s 202, he 
continues to be an asami It is therefore, mani- 
fest that the giving of a notice cannot at all affect the 
rights of an asami and cargiot put an end to the asami 
tenure It was held that it was not necessary for the 
land-holder to give any notice to the asami determining 
his nght before a suit under s 102 can be filed In 
this case the contrary Division Bench decision in Ghazi 
V. Waqf Alalaulad (1) was not noticed 

(1) I960 AWR. 602 (2) 1968 RD 367 

(8) 1972 R D 203, 
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1973 It IS true that the Zamindan Abolition Act does 
PRfflTaNGH not specifically prescribe a notice prior to the insti- 
aiias premb ^ gmj- fQj. ejectment oi an asamt S 184 of 

Hmw the Zamindan Abolition Act, however, provides that 
— — an asamt may surrender the whole of his holding by 
s Chandra, ^ notice in writing to the Land Management 

Committee or the land-holder, as the case may be, 
intimating his intention to do so - and by giving up 
possession thereof S 82 of the U P Tenancy Act, 
1939, made a similar provision for surrender by 
tenants From this a corresponding duty m the land- 
holder not to evict without notice can be inferred on 
the line of reasoning that appealed to a Bench of the 
Calcutta High Court in Chaturi Singh v Makund 
Lull (1) S 20 of the Bengal Act 8 of 1869 provided 
that ryots cannot relinquish without a notice to the 
landlord The Bench held 

“In our opinion it follows from this, that a 
landlord cannot evict such a tenant without a 
notice, because, in order to justify an eviction 
without a notice, it must be held that the tenancy, 
unless renewed, comes to an end at the end of the 
year. But if that were so the ryot could throw 
up the land without a notice 

The relation of landlord and tenant cannot be 
said to have ceased so far as the landlord’s right 
to evict is concerned, but not with reference to 
the ryofs nght to relinquish But seems to us, 
that the relationship does not come to an end at 
the expiration of each year, without some act 
on the part of the landlord and tenant jointly, 
or of either." 

This controversy was set at rest by a Full Bench of 
this Court in Aztz A lam v Deputy Director of Conso- 

(1) 1881 I L R 7 Cal 710 
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lidaiton (1) S. N Dwivedi,, J referring to entry 25 is79 
(ii) of App. Ill, held that there the sub-tenant holds pu^TlmGa 
lan d from year to year the cause of action will arise 
only when the landholder has determined the lease Hdkom 
I n such a case time would run from the day on which — ^ 
the lease ceases to have effect If no suit is institut- 
ed within limitation, the asarni would become a sirdar. 

Thus a suit for the ejectment of an asamt holding 
from year to year will not become barred by time on 
1st July» 1954, unless the landholder has determined 
the tenancy more than one year prior to that date 

In the result, the answers to the questions are* 

(1) A person declared to be sub-tenant under 
the proviso to sub-s (3) of s. 27 of the U. P- 
Tenancy (Amendment) Act, 1947, holds the land 
from year to year 

(2) The amendments introduced to serial no 
25(ii) of the third appendix to the Zamindari 
Abolition Rules by the notification dated 20th 
November, 1954, are not retrospective in opera- 
tion, so as to defeat vested rights 

R. B. Misra, J. — I agree 
K. N, Seth, J.: — I agree 
A. Banerji, j. : — I agree 

H SwARUP, J.: — ^The two questions which have 
been referred to the Full Bench for opinion are: 

(1) Whether persons declared to( the sub- 
tenants under the proviso to sub-s (3) of s 27 of 
the U. P. Tenancy (Amendment) Act, 1947, 
hold the land from year to year or for a fixed 
period within the meaning of s. 202(6) of the U. 

P Zamindari Abolition and Land Reforms Act ? 

2. Whether the amendments introduced to 

<1) 1973 RD 866 
1 fic (It-R >“1978-17 
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seiial no 25(2) of the third appendix of the U P 
ZamindaiT Abolition and Land Reforms Rules 
by the notification dated 16th rsovember, 1954, 
were retrospective m operation ? 

Under the original s 171 of the U P. Tenancy Act 
if a tenant transferred or sub-ici the whole or any 
portion of his holding otherwise than in accordance 
with the provisions of the Act and the transferee or 
sub-lessee entered into possession in pursuance of the 
transfer or sub-lease, both the tenants and the person 
let in were liable to ejectment from the area so trans- 
ferred or sub-let The respondent m the present case 
was an occupancy tenant and had let out the land 
to some one and was therefore on the suit of the 
Zamindar ejected from the land in dispute This 
happened in 1944 The present appellant was then 
inducted as a tenant by the Zamindar and he remained 
in occupation. 

‘ The U. P Tenancy Act was subsequently amended 
in 1947 by the U P Tenancy (Amendment) Act, 1947 
The relevant section is s 27 of this Act The relevant 
portion of the section runs as follows: 

“Reinstatement of dertain ejected tenants — (1) 
if, on or after the first day of January, 1940, any 
person was ejected from his holding or any part 
thereof . 

(a) 

(b) under s 171 of the said Act, otherwise, 
than on the ground of an illegal transfer by 
way of sale or gift, 

he may apply, within six months from the date of 
the commencement of this Act to the court which 
passed the decree for his ejectment, for reinstate- 
ment, in such holdings or part thereof, as the 
case may be 
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Sub-s. (3) and (5) of s 27 run as follows. 

... . , . , , Prem Sincb 

(3) on receipt of an application under sub-s (2) alias prems. 

the court shall give notice to the landholder and hukum 
to the tenant, if any, in possession of the whole 
or part of such holding After making such H. Swarup, 
enquiry as may be necessary, if the court is satis- 
fied that the applicant was so ejected or dispossess- 
ed, it shall order that the applicant be reinstated 
in such holding or part thereof, as the case may 
be, and that any other person in possession of it 
be ejected therefrom 

Provided that if such holding or any part there- 
of is in the possession of any person to whom the 
landholder had let it out before the first day of 
September, 1946, such person not being a relation, 
dependant or servant of the landholder, the court 
instead of ordering the ejectment of such person 
shall, notwithstainding the provisions of any law 
for the time being in force, declare him to be 
the sub-tenant of the applicant in respect of such 
holding or such pait The person so declared 
as a sub-tenant shall not be liable to ejectment 
until after the expiry of three years from the 
date of the declaration 

(5) On reinstatement, the rights and liabili- 
ties of the applicant existing on the date of his 
ejectment or dispossession in respect of the hold- 
ing or any part thereof from which he was ejected 
or dispossessed, shall revive subject to the proviso 
to sub-s. (3) 

The ejected tenant filed an application under 
s 27(1) for his reinstatement and the court gave 
him the declaration about reinstatement, but in 
view of the proviso to sub-s (3) of s 27 declared 
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th" appellant as sub-tenant o£ the Tespondent 
and did not pass the order ejecting him 

Under the U P Zamindan Abolition, and 
land Reforms Act (hereinafter called the Act), 
the original tenant who had been reinstated by 
the order under s 27 became the sirdar by virtue 
of s. 19 of the Act and the sub-tenant became 
asami 

S 21(c) of the Act says: 

"Notwithstanding anything contained in this 
Act, every person who, on the date immediately 
preceding the date of vesting, occupied or held 
land as- 

* * * * 

(c) a sub-tenant, referred in the proviso to 

sub-s (3) of s 27 of the United Provinces 
(Tenancy Amendment) Act, 1947, 

* * « * 

shall be deemed to be an asamt thereof ” 

The relevant portion of s 133 states • 

"Every person belonging to any of the follow- 
ing classes shall be called an asamt and shall 
have all the rights and be subject to all the liabi- 
lities conferred or imposed upon asamts by or 
under this Act, namely, — 

(a) every person who, on the date imme- 
diately preceding the date of vesting, occu- 
pied or held land 

* * * n, 

(iii) as a sub-tenant under the provision 
of sub-s (3) of s 27 of the United Provinces 
Tenana' (Amendment) Act, 1947,” 
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Subsequently, cl. (a) of s 133 was amended to read 
as follows: 

"133. (a) every person who, as a consequence 
of the acquisition of estate, becomes an asamt 
under s 11, 13 or 21;” 

The relevant portion of s. 202 of the Act provided 
for the ejectment of an asamt It said: 
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“Without prejudice to the provisions of s 338 
an asamt shall be liable to ejectment from his 
■holding on the suit of the landholder, on the 

ground or grounds 

* * * * 


(6) that he belongs to any of the clauses 
mentioned in sub-cls (i), (ii), (lii), (vi) and 
(vii) of cl (a) or in cl (c) of s 133 and that he 
holds the land from year to year, or for a 
period which has expired or will expire 
before the end of the current agricultural 
year.” 

Sub-s. (b) of s 202 was subsequently amended and 
was substituted by • 

"that he belongs to any of the classes mentioned 
in els (a), (6), (c), (e) and (g) of sub-s (1) of s 21 
and that he holds the land from year to year, or 
for a period which has expired or will expire 
before the end of the current agricultural year ” 

S 204 of the Act provided for the consequences of 
not filing a suit for the ejectment of the asamt. It 
provided : 

“If a suit for ejectment of an asamt, to whom 
any of the sub-cls (i) to (v) of cl (a) or cl. (b> of s 
133 applies, is not instituted, or a decree obtain- 
ed in such suit is not executed, within the period 
of limitation prescribed therefor, the asamt shall 
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on the expiry of the period, become a sirdar of the 
land held by him ” 

Consequent to the amendment of s 202, s 204 was 
also amended in 1958 by making it read as under: 

“If a suit for ejectment of an asami, to whom 
any of the els (a), (b), (c) or (d) or s 21 or s 11 
applies, is not instituted, or a decree obtained in 
such suit IS not executed, within the period of 
limitation prescribed therefor, the asami shall, on 
the expiry of the period, become a sirdar of the 
land held by him ” 

R 338 provided that suits, applications ahd other 
Proceedings specified in third appendix shall be insti- 
tuted within the time specified therein for them res- 
pectively Serial no 25(2) in App. 3 deals with suits 
under s 202 of the Act and provide one year’s limi- 
tation for the institution of a suit for ejectment of an 
asami The time was to run from the date on which 
the cause of action arose under s 202(b) This rule 
was subsequently amended by a notification dated 8th 
October, 1952 and the entry was changed as under. - 

“From the date of _ vesting where the cause of 
action arose under s 202(b) before the date of 
vesting; and in all other cases, from the date on 
which cause of action arose ’’ 

Subsequently, in 1954, serial no 25 was again 
amended and instead of the period of limitation being 
one year it was mentioned as ‘none’ It is in view of 
the provisions mentioned above that the two questions 
have to be considered 

S. 171 of the U P Tenancy Act was implidly amen- 
ded by the U P Tenancy (Amendment) Act of 1947 
and s 27 was made applicable to all transactions which 
took place on or after the first day of January, 1940 
The effect was to put back the ejected tenant in pos 
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session. In case, however, some person had been W 
inducted by the Zamindar in accordance with law as pkpm sinch 
I t then stood, as a tcnmi. he was permitted to continue ***“ 
for three years from the date of the order passed on 

the application moved by the ejected tenant under s 27 

of the Amendment Act. If the person so inducted ** 5 wanip. 
was the relation, etc. of the Zammdar, he nad to be 
ejected immediately A sort of statutory tenancy was 
created by the proviso to s 23 and the status of the 
occupant was declared as sub-tenant In the ordmary 
course, he would have been liable to ejectment in the 
same proceedings because a tenant had a nght under 
the U. P. Tenancy Act to eject the sub-tenant with- 
out any notice Through the proviso, however, a 
statutory protection was given to a person declared 
sub-tenant to contmue in possession for three years. 

In all other respects, the rights of the tenant who had 
been ejected were revived He became entitled to 
get from the occupant at the rate prescribed by the 
statute. The occupant did not get any interest in the 
property occupied by him except the nght of not being 
liable to ejectment for three years from the date 
declaration. 

The contractual tenancy in favour of the occupant 
created by the Zamindar was put an end to by an order 
reinstating the onginal tenant. The occupant was 
thus left with no rights under that contract. For the 
protection of the occupant, the proviso imposed a 
prohibition against the recovery of possession of the 
holding for a fixed period of three years. As observ- 
ed in Anand Ntwas v Anand Jee (I) : 

“A person remaining in occupation of the pre- 
mises let to him after the determination of or 
expiry of the period of the tenancy is commonly 

‘U) A.I R. 1965 H C. 414 at p. 429 para 97 
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though in law not accurately, called a statutory 
tenant’. Such a peison is not a tenant at all; he 
has no estate or interest in the premises occupied 
by him He has merely the protection o£ the 
statute m that he cannot be turned out so long 
as he pays the standard rent and permitted in- 
creases, if any, and performs the other conditions 
of the tenancy His right to remain in posses- 
sion after the determination of the contractual 
tenancy is personal; it is not capable of being 
transferred or assigned, and devolves on his death 
only in the manner provided in the statute The 
nght of a lessee from a landlord on the other hand 
is an estate or interest in the premises and in the 
absence of a contract to the contrary is transfer- 
able and the premises may be sub-let by him. 
But With the determination of the lease, unless 
the tenant acquires the right of a tenant holding 
over, by accptance of rent dr by assent, to his 
oantinuing in possession by the landlord, the 
taerms and conditions of the lease are extinguish- 
ed, and the rights of such a person remaining in 
possession are governed by the statute alone.” 

It is thus clear that the occupant, though called a 
sub-tenant, became only a ‘statutory tenant’ with the 
rights given in the proviso. The declaration that he is 
the sub-tenant is only for the period of three yeara 
duri^ which his sub-tenancy continues under the 
proviso, and the terms under which he holds the sub- 
tttiancy are given in the proviso itself. 

S. 295-A added by U. P. Tenancy /Amendmenft 
Act of 1947 provides: 

“Notwithstanding any contract to the contrary 
or anything contamed in this Act or any other 
law for the time being in force, every person. 
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who, on the date of commencement of the United 1973 
Provinces Tenancy (Amendment) Act, 1947, is a 
sub-tenant shall, subject to the provisions of the pmmb 
pioviso to sub-s (3) of s 27 of the United Provin- htoum 

ces Tenancy (Amendment) Act, L947, be entitled 

to retain possession of his holding for a period of ** 
five years from that date, and for this period not- 
thing in sub-s (2) of s 44 or s 17l shall render 
the landholder of such sub-tenant liable to eject- 
ment under the provisions of s 171 : 

"Provided that nothing in this section shall 
authorise a sub-tenant of a person who belongs to 
one of the classes mentioned in s 41 to retain 
possession of his holding after the disability of 
such person has ceased” 

Reading s 295-A with s 27 shows that a person who 
was holding as sub-tenant on the basis of a contract 
was permitted to continue in possession for a period of 
five years, but a person who was made a statutory 
tenant by virtue of proviso to sub-s (3) of s 27 was 
given a right of occupancy only for three years In 
either case, the right of the occupant was only to re- 
main in occupation as sub-tenant for a fixed period 

There is no provision in the U P Tenancy 
(Amendment) Act or in the parent Act providing for 
conversion of the statutory tenancy automatically in- 
to a contractual tenancy from year to year or for any 
other period Hence, merel) b). continuing in pos- 
session after the expiry of three yearn a person declared 
as sub-tenant under the proviso cannot acquire any 
further sub-tenancy 

The right to eject the occupant was postponed by 
the proviso for a period of three years As soon as the 
period of three years expired, the right to eject revived. 

7 HC U L R )— 1973— 18 
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This IS the date which the oiignal tenant got the right 

” to institute proceedings for his ejectment It trouH 

HBitoM be this date on which the occupation of the declared 

suh-tenant will become wthout authority of law that 

H S^vaiup, 

i the cause of action for his ejectment will arise If the 
tenant had instituted proceedings for his ejectment 
before the vesting under the U P Zamindari Abolition 
and Land Reforms Act the cause of action would ha\e 
been deemed to have arisen on the date the bar creat- 
ed by the proviso to s 27(3) had ceased to be operative. 
As there was no provision in the U P Tenancy Act, 
for giving a prior notice for initiating proceedings for 
ejectment of a sub-tenant or for termination of sub- 
tenancy, there could be no other date creating the 
cause of action for proceedings to eject such a sub-tenant 
The cause of action for ejectment of a sub-tenant undei 
the pfoviso to sub-s (3) must therefore be deemed to 
arise immediately after the expiry of three years from 
the date of declaration under the proviso. 

The U P Zamindari Abolition and Land Refroms 
Act had created new rights and made also the persons 
who had been declared sub-tenants under the afoiedis- 
cussed proviso, asamis of the tenants who becomes/? dm s 
under s 19 of the Act But the right to eject 
such an asami was continued The sub-tenant was 
given the new status of asami, even though the cause 
of action for his ejectment may have arisen even 
prior to the enactment This is clear from cl (b) of 
s 202 of the Act The right to eject an 
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confined by s 200 of the Act to the manner pro\ided 
in s 202 and no suit or proceedings were permitted to 
be initiated by a sirdai for ejectment of an asami b) 
virtue of his right to eject him under the U P 
Tenancy Act Cl (6) of s 202 gave the power to 
eject asami under three conditions 

(1) That he held land from year to year 

(2) That he held land for a period which had 
expired 

(3) That he held land for a period that would 
expire before the current agricultural year 

if the period of three years had expired prior to the 
enforcement of the Act, the asami was made liable to 
ejectment within the period of one year from the 
date on which the cause of action arose under s 202 
(^) The limitation as it stood at the commencement 
of the Act and the Rules was thus to run from the 
date of the cause of action, i e the date on which the 
period of three years had expired This had given 
different period of limitation for institution of suits 
under s 202 (b) even though fresh rights of asami, 
sirdar and Bhumidhar had been created by the Act 
To remove this discrepancy and to make the law ope- 
rate evenly, the entry no 25 m the App. Ill of the 
Rules was amended in the manner indicated above 
and the limitation in all cases where the cause of 
action had arisen prior to the enforcement of the Act, 
was made one year from the date on vesting This was 
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made only in respect of those matters where the cause 

PnETlmcH action had arisen for a suit under s 202(h) befoie 
altos pRFJfF vesting In other lespects the date on 

*smGH which the cause of action arose ivas made the point 
H,s«ar«p of time for the commencement of limitation. 

^ T * • * ^ 

' '■ This amendment had the effect of giving a fresh stait 

to limitation and of arresting the limitation which 
had already begun to run prior to vesting. 
After the year from the date of vesting had come to 
an end, in all cases in which suits had not been 
‘ instituted the asamis had gained higher rights by virtue 
of the provisions of s 204 of the Act. There thus le- 
mained no question of institution of any suit under s, 
202 (&) against those asamis the period of whose lease 
had expired before the date of vesting and cause of 
action had arisen before that date This clause, there- 
fore. became redundant and it was for this reason that 
it was later on dropped and the Rules gave an unlimit- 
ed period of limitation to sirdar for filing suits against 
asamis 

The question of the amendment being applied 
retrospectively becomes immaterial in view of the pro- 
visions of s 204 m respect of those sub-lenants for 
whom cause of action had already arisen prior to the 
date of vesting After one year of vesting the) acquir- 
ed sirdaii rights ad the sirdars had lost their rights. 
The circumstances changed so as to leave no scope for 
filmg of any suit for ejectment to those asamis for 
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whom the cause of action had arisen piior to the date 
of vesting. The Legislature had already by enacting 
s 204 and fixing a one year’s limitation conferred 
higher rights on asaiihs and these rights cannot be 
wiped off by an amendment of the Rules regarding 
limitation for institution of suits 

Accordingly, with respect to question no 1. I come 
to the conclusion that the person declared to be sub- 
tenant under proviso to sub-s (3) of s 27 of the Act 
holds the land for a fixed period within the meaning 
of s. 202 (h) of the Act and not from year to year I 
give my opinion accordingly 

As regards the second question, mv opinion is that 
the amendment nf the entrv' at serial no 25 of the 
third appendix to the U P Zamindari Abolition and 
Land Reforms Rules by the notification dated 16th 
November, 1954 does not authorises the institution of 
a suit for ejectment of a sub-tenant declared under s 
27 of the U P Tenancy (Amendment) Act, 1947 m 
whose case declaration had been made more than three 
j^ears prior to the date of vesting 

By the Court — ^The questions referred to this Full 
Bench are answered as follows • 

Question no 1. — ^A person declared to be sub- 
tenant under the proviso to sub-s. (3) of s 27 of the 
U. P Tenancy (Amendment) Act, 1947, holds 
the land from year to year ' 

7 HC (1 1,.R )— 1978— 19 
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i'’*3 Qiiestion no 2 — ^The amendments introduced to 

pp_a slngh serial no 25(ii) of the third appendix to the 

HokjM Zamindan Abolition Rules by tlie notification dated 

20da Novembei, 1954, are not retrospective in 
operation so as to defeat vested rights 

Questions answered 
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APPELLATE CIVIL 


Befote Mr Justice Yashodanandnn and Mr Justice 

H Sioarup 

GAON SABHA. BHAGWANPUR Appeli4.nt, 

V 

TEHSILDAR AND ASSISTANT COLLECTOR, 
ROORKEE AND o I HERS Respondents. 

Rural Development {Requisitioning of Land) Act, 1948, 

s 2(2)(iv) — Requiiition of land for instructional farms — 
Coveied by public purpose — Valid 

Instructional faims for the puipose of development of agii- 
culture would bo co\eicd bv the definition of public purpose 
and consequently leqiusition of the Lind foi the estabhshmcnf 
of demon strational and insti uclional agnuiltuie faim for the 
piupose of the village agncultuial school ivould be lequisition 
for a public pm pose The icquisition of land foi agncultuial 
faim will theiefoie, lie \alul 

, 9 2(2>('b ') — -IgiicuUvie will no! include pncifultuie-— 

The meaning of the agiitultwe used in tin -ici lannot include 
within it^ ambit the leim pisctculluie 
The definition of the laud including tank does not speak 
about the puipose the tank has to be utilised, and hence the 
definition of the land as including tank cannot lead to the 
condusion that agiicultute includes piscicultine 

Special Appeals Nos 4fal and 462 of 1968 from the 
judgment and order of s Chandra, J in Civil Miscel- 
laneous Writ No 4174 of 1967 
K C Agarzoalj for the Appellant 
Bhauiifi Agattoal and H C , foi the Respondents 
H Swarup, } . — ^These two special appeals have 
been filed against the judgment of the learned single 
Judge by which he dismissed the wiit petitions filed 
by Gaon Sabha, Bhagwanpur The petitions had been 
filed challenging two orders issued by the Requisition- 

8 HC (ILR)— 1973—1 
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1078 ing authority appointed under the provisions of the 
Rural Development (Requisitioning of Land) Act, 
bhagwanpur (jjj-ecting the land included in either of the two 
tbhsildw orders to be delivered to the Manager, D A. V 
Assistant Higher Secondary School, Bhagwanpur The order 
cou^R was passed under s 3 of the Act As the two writ peti- 
swarap J. decided by a common judgment by the learn- 

ed single Judge we also decide these two appeals by 
this judgment. 

The Dayanand Anglo Vedic Higher Secondary School 
situate in village Roorkee made two applications before 
the Block Development Officer, Bhagwanpur for requi- 
sitioning the plots in question These applications were 
made under s 6 of the Act One application related to 
plot no 186. The school needed this plot for estab- 
lishing a demonstrational farm The school imparts 
education in agriculture and needed the land for the 
purpose of establishing an instructional and demonstra- 
tional agricultural ferm The other application related 
to 1 3 plots They constituted a big tank and the tank 
was claimed by the school for the purpose of establish- 
ing a demonstrational farm of pisciculture Both these 
applications were forwarded by the Block Development 
Officer to the Requisitioning Authority for necessary 
action 

The Requisitioning Authority instead of dealing with 
the applications under s 6 of the Act proceeded under 
s 3 of the Act. Notices were issued under s 3 to the 
Gaon Sabha and after hearing objections, the impugned 
orders were passed requisitioning the land claimed by 
the school through the two applications Dissatisfied 
with the order the Gaon Sabha filed two writ peti- 
tions in this Court They have given rise to the two 
appeals before us 

After hearing learned counsel for the parties we have 
come to the conclusion that Special Appeal No 461 of 
1968 arising out of Writ Petition no 4174 of 1967 in 
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respect of plot no 185 should be dismissed and Spe- 
cial Appeal no 462 of 1968 aiising out of Writ Petition, 
no 4175 of 1967 relating to other plots be allowed 

Learned counsel has contended firstly, that the appli- 
cations having been made under s 6 of the Act the re- 
quisitioning authority had no jurisdiction to pass final 
orders under s 3 of the Act We see no force m this 
contention S 6 permits certain persons to move the 
Requisitioning Authority to requisition any land fora 
public purpose But that does not in any way restrict the 
power of the Requisitioning Authority to proceed under 
s 3 of the Act suo motu, for requisitioning the same 
land The appellant has suffered no prejudice by 
action being taken under s 3 as opportunity of hearing 
had been provided to it by the Requisitioning Autho- 
rity before final orders were passed 

The second contention of the learned counsel for the 
appellant is that the land was not required for any public 
purpose and hence the requisitioning orders are invalid. 
For this purpose the two orders have to be seen separate- 
ly One, in respect of the plot which was requisitioned 
for the purpose of establishing instructional and 
demonstrational farm for agricultural purpose and the 
o,ther through whidi the land was requisitioned for 
the purpose of pisciculture 

Public purpose has been defined in s 2(2) of the 
Act as follows; 

“public purpose” means for and in connection 
with any of the following subjects, that is to say 

(0 

(ii) 

(iii) . ... 

(iv) any other object which the State Govern- 
ment may after publication in the Gazette and 
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after cons>idering any objection or suggestion 
which may be leceived by notification in the 
Gazette, declare essential for the detelopment 
of agncultuie oi inipro\eiiient of the life ol 
community, in iiiial aieas ” 

Utih/uig the poweis given to the State Government 
Swarup, j ujjfjejr j, ot the Act the State Government issued 
a notification on 7th December, 1957 (no 4b85-R/ D C 
601- lOj, declaring that (1) the laying of village patlis 
and roads, (2) the establishing of instructional farms 
attached to village schools, and (S) panchayatghars or 
seed stoies, to be objects essential foi the clevelopment 
of agncultuie and impiovcment ot the life of commu- 
nity in rural areas Hence the instructional farms for 
the purpose of development of agriculture would be 
covered by the definition of public purpose, and con- 
sequently requisition of the land foi the establishment 
of demonstiational and instructional agricultural farm 
for the purpose of the village agi icultural school would 
be requisition foi a public purpose The requisition 
of land foi agricultural farm will, therefore, be valid 

The othei requisitioning order deals with the land of 
a tank for the purpose of pisciculture In our opinion 
pisciculture cannot be included m the term agriculture 
and requisition of land for that purpose will not be a 
requisition for public purpose within the meaning of 
the Act, and would be beyond the scope of the Requi- 
sitioning Authontv’s jurisdiction Pisciculture means 
culture of fish i e , maintaining of fish and helping in 
their growth Agriculture according to Oxford English 
Dictionary means the science and art of cultivating the 
soil, including the allied pursuit of gathering in of the 
crops and the rearing of livestock, tillage, husbandry, 
farming (in the widest sense) The New International 
Dictionary defines agriculture as *l(a) science or art of 
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culmating the soil, hai vesting a ops and laising Inc- 
stock, (b) the science or au ot production oi plants and 
animals uselul to man and in Aaiying degiees the pie- 
paration of these pioducis for mans use and then dis- 
posal’ The dictionaiv giving the ougin of the woid 
agricultuie states that the word is derived from Latin 
loots ‘agtn ag)i’ meaning field oi land and “cultuie 
meaning culture or cultivation ’Lhe woid agiiculture 
would theicfoie mean tlie cultivation of land It 
deals with the tilling of the soil for the purpose of har- 
vesting crojj and pioducmg plants The laising 
of livestock has also been used as a pm pose 
covered by the science of agriculture When 
the dictionaiy in pait (b) of definition I speaks 
of animals useful to man it necessaiily refers 
to the livestock mentioned m c! (a) of definition 1 of 
the word agriculture The dictionary meanings of the 
word agiicultiuc, therefoie show that agiiculture must 
be confined to the laising of ciop and the livestock and 
will not include the science of cultivating the fish A 
look at the histoiy of agriculture and its practice as 
given in the Enqclopaedia Bntannica also, it appears 
that the word agriculture has I'etereiice to the culti- 
vation of land and the laising of livestock Pisciculture 
is entirely a different subject and is not includable 
within the scope of agriculture The Act was framed 
to requisition land required for the development of 
agriculture Under s 2(2)(&) the State Government can 
declare an object to be a public purpose only when it 
is essential for the dev’clopmeiit of agiiailture In our 
view the meaning of the word agriculture used m the 
Act cannot include within its ambit the term piscicul- 
ture 

Learned counsel foi the lespondents contended that 
as the definition of the woi'd land in the Act includes 
tank, pisciculture should also be included m the word 
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1973 agriculture We are unable .to agree with this conten- 
GAONs^Hi, tion because a tank can be requisitioned but the pur- 
Bnvott iM-uR tievelopment of agriculture. The 

definition of the land including tank does not speak 
AssibiiM about the puipose the tank has to be utilised, and hence 
definition of the land as including tank cannot lead 
swartP.j. to the conclusion that agriculture includes pisciculture. 

The requisition of the 13 plots, therefoie, cannot be 
held to be \alid and the requisitioning order has to be 
quashed 

In the results Special Appeal no 461 of 1968 arising 
out of Writ Petitions no 4174 of 196*7 in respect of plot 
no 185 is dismissed Special Appeal no 462 of 1968 
arising out of Writ Petition no 4175 of 1967 is allow- 
ed. The judgment of the learned single Judge in that 
case IS set aside and the requisitioning order of the 
Requisitioning Authority with regard to the 13 plots 
for tlie purpose of pisciculture and directing the deli- 
very thereof to the D A V Higher Secondary School 
passed under s 3 of the Act is quashed In the cir- 
cumstances the parties are directed to bear their own 
costs 

Ordered accordingly 
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Before Mr Justice K B Asthana and Mr Justice 
K C Agarwal 
SYED HASHIM HUSAIN 

AND OTHERS APPLICANTS, 


V. 

SHEIKH AHMAD RAZA 

AND OTHERS ... RESPONDENTS. 

Mohammedan Law— MutwaUi in good health— Appoint- 
ment of his successor to be effective after hts death— Validity 

of. 
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Appointment of a successor by a mutwalh in good health 
which would be effective after the death of the mutwalh does 
fall within the permissible limits of the Mohammedan Law 
Held, that the nomination of a successor bv a mutwalh can be 
made even in good health, to take effect on death 

By nomination a mutwalh only proposes or selects his sue 
cessor to exercise his duties as mutwalh on his death He 
does not part with oi delegate his functions as mutwalh during 
his lifetime It is only this delegation or oaiting with duties 
by mutwalh during his lifetime in good health that is prohibit- 
ed. 

Civil Miscellaneous Application no 95 of 1971 

K C Saxena, S Haider and Shaukat Abidi, for the 
Applicants 

Bashir Ahmad, for the Respondents 

K C Agarwal, J — ^The present Miscellaneous 
Application no 1 of 1963 has been filed under s 76 
of U P Muslim Waqf Act, 1960 (hereinafter referred 
to as the Act) The proviso to the aforesaid section 
gives power to the High Court to call for and examine 
the record of any case for the purpose of satisfying itself 
as to the correctness, legality or propriety of any award 
made under the Act 

Waqf no 388, known as ‘Waqf Syed Altaf Husain, 
Varanasi City’ is a public Waqf and had been published 
as such in the U P. Gazette, dated 23rd January, 1954 by 
the C R Central Board of Waqfs, Uttar Pradesh, Luck- 
now. The aforesaid waqf comprises of an tmamhara 
with a big hall, a room, mosque and a vacant piece of 
land, situated in mohalla Sarai Shitab Rai, Mutalliqa 
Roshan Katra, Varanasi. An application under s 63(5) 
of the Act was filed by the applicants for possession of 
the waqf properties detailed above on the ground 
that the Shia Central Board (hereinafter referred to as 
the Board) had appointed a committee of management 
consisting of the applicants as mutwalhs, and as the 
possession of the opposite-parties was unauthorised and 
illegal the applicants were entitled to obtain possession 
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im 70 from the of^poiite-pai'Ues U was alleged in this con- 
'iMD Hwhim nection in the afoiesaid application that one Syed 
iri^sM\ Qfnui'anri Abbas, who was tlie last mnixoalh of the said 
smiKH toaqf, died on 30th May, I960 As there i\as no deed 

of toaqf laying down the line of succession to the Mut- 

vgduvS I aulliihif) the office of mulioaUt became vacant after his 
death Opposite-pai tics 1 to 3 ('heremaftei refeired to 
as the opposite-parties), however, asserted that as they 
had been nominated by Ghulara Abbas to act as mut- 
loalhs after his death so by viituc of the said nomina- 
tion they were entitled to function in that capacity As 
the right of the opposite-pai ties to work and function 
as mniau'nlhs was disputed b) the Board, on being 
approached by some lesidents of Varanasi the Board 
passed a resolution dated 3rd March, 1963 under s 48 
of the Act and appointed applicants 1 to 3, with two 
others, as members of the committee of management of 
the toaqf These two others, however, subsequently 
lesignecl They were, theiefore, not the members of 
the committee The Boaicl bv the letter dated 19th 
March, 1963 authoiised the applicants to have delivery 
of possession ovei the amqf pioperties, and as the 
opposite-paities did not hand oi'ei jiossession conse- 
quently the applicants filed an application under s 63(5) 
of the Act against the opposite-paities foi an aw^arcl to 
direct them to deliver possession of all the toaqf pioper- 
ties accounts and cash The said application was 
numbered as Reference no 7 of 1965 It was contested 
by opposite-paities 1 to 3 The tribunal by the award, 
dated 12th March, 1968 found in favour of the appli- 
cants and directed the opposite-parties to vacate pos- 
session of all the waqf properties Against the 
aforesaid award an application under s 76 of 
the Act was filed in the High Couit The High 
Court by its judgment dated 24th Tanuary, 1969 found 
that as the term of the members of the committee who 
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liad made die applicaliou had expiicd, diey became 
junolM oijicio, hence no relief could be gi anted to Uiose hifiDHAsmw 
menibeii) on the basis of that application The High 
Couit leliained fiom making any obseivation on die 
merits of the grounds on which the Tribunal had pass- — 
ed the ordei holding the opposite-parties liable to hand Agaroai, J. 
over possession. It appears diat die Board, after the 
aforesaid judgment of the High Ckiurt, passed a fresh 
resolution on 16th March, 1969 and appointed a fresh 
committee of management consisting of the present 
applicants as mutiuallis. This resolution was passed in 
exercise of the power under s 48 of die Act on the 
assumption that as after the deadi of Ghulam Abbas 
there was a vacancy in die ofi&ce of mutwalh so far as 
this toaqf was concerned, and as Ghulam Abbas did not 
have any right to nominate any mutwalh after his death, 
therefore the opposite-parties could not lawfully claim 
themselves as mutwalhs It was after the passing of the 
aforesaid resolution that the present application to the 
tribunal for an award to direct the opposite-parties to 
deliver possession of all the xvaqf properties was made 
The ground taken in the aforesaid application, as stated 
above, was that since die ofi&ce of mutwalh was vacant 
and as the Board was entitled to appoint the applicants 
as mutwalhs the applicants having been appointed as 
such and authorised by the Board to obtain possession, 
were making the application in that capacity. 

The aforesaid application made by the applican'ts was 
contested by the opposite-parties It was alleged in 
the written statement filed in reply to the said appli- 
cation that originally the properties under the waqf 
belonged to Smt Sakina Khanam who gifted them to 
Mirza Mumtaz All through a gift deed dated 13th July, 

1907 Under that gift deed she had only directed him 
to take out Zuljmah procession under his control and 
management on the sixth day of Mohurrum, as used to 
8 HC (ILR)— 1978-a 
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xm ukcu out pieviouily Muza Murntaz Ah tliub be- 

siED hasiiim i-^iue liie aUoluie owuei of the pioperties He nomi- 
husain nated aud appointed Mii zUtaf Hussain at. the first 
s^KH mutwalli under <1 tauhainama dated 15th. January, 1913 
Ah mad ra za tonfeiied upon him die right to nominate and 
A^twai j successor-m-o&ce Altaf Hussain remained 

as mutwalli till his death He had, however, before his 
death and m his lifetime executed a document on 30th 
January, 1922 by which he nominated and appointed 
Syed Ghulam Abbas as his successoi-in office By the said 
document Altaf Hussain had conferred upon Ghulam 
Abbas all those rights, including the right of nomination 
and appointment of successor-in-office, which were pos- 
sessed by him After the death of Altaf Hussain the 
said Syed Ghulam Abbas became mutwalli and managed 
die waqf properties as mutwalli up to the year 1960 
Ihe Board, according to the case of the opposite-parties, 
also tieated him as mutwalli of the said waqf Syed 
Ghulam Abbas during his lifetime nommated and 
appointed opposite-parties 1 to 3 to succeed him as 
mntwallis of the said tuaqf and executed a registered 
lauhatnama on 1st March, 1963 in their favour 
Ghulam Abbas died on the 3rd May, 1960 and since 
then opposite-parties 1 to 3 were in possession of the 
properties and were discharging their duties as 
mutwallis, and have been managing the waqf properties 
properly. On these allegations the opposite-parties 
asserted that since they were in lawful possession of the 
waqf properties as mutwallis there was no occasion for 
the Board to exercise the power under s. 48 of the Act. 
It was further pointed out in this connection by the 
opposite-parties that the Board could exercise the power 
of making appointment of any person to act as mutwalli 
only when there was a vacancy, and further that in a 
case where a waqf has been created by a deed the said 
power could be exercised only when no one competent 
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to be appointed as mutwalli under the tetms of the 
deed was available 

The Board also filed a written statement and ad- 
mitted in the same that Ghulam Abbas had been 
appointed as a mutwalh in the year 1922 and tliat he 
had been recognised as a mutwalh by the Board It 
was, however, alleged by the Board that after the death 
of Syed Ghulam Abbas in 1960 there was vacancy in 
the office of mutwalh as nomination of the opposite- 
partie.s as mutwallis was without any authority of law 

The tribunal by the award dated 23rd December, 
1970 rejected the application of the applicant by 
holding that the opposite-parties having been nominat- 
ed by Syed Ghulam Abbas during his lifetime came 
into possession of the properties of the waqf immediate- 
ly on his death in the year 1960, and since the time of 
his death were acting as mutwalh';, therefore they were 
de facto mutwallis in the beginning and having been 
permitted to remain in possession for a period of more 
than six years became de jure mutwallis The tribunal, 
however, held that Syed Ghulam Abbas did not have 
any authority to appoint the opposite-parties as mut- 
wallis by a will According to the tribunal, as it had 
found that the nomination of the opposite-parties by 
Syed Ghulam Abbas as mutwallis was unauthorised and 
illegal, therefore the office of mutwalh became obvi- 
ously vacant on the death of the aforesaid last mutzualli, 
Syed Ghulam Abbas 

Aggrieved against the aforesaid ]udgment of the tri- 
bunal the present miscellaneous application has been 
filed in this Court 

Sri K C Saksena, appearing for the applicants, argu- 
ed that Uic only relevant finding against him given by 
the tribunal was on the question of limitation, and as, 
according to his submission, the tnbunal erred in find- 
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ing that Art. 120 of the Limitation Act applied to the 
snm Hashim facts of the present case, he argued that the finding of 
Husain tribunal on that point should be set aside In this 
Ihww^rIza connection he further argued that there was no ques- 

tion of the opposite-parties having acquired the rights 

Agarwai, j of de jure mutioallis due to the lapse of six years He 
contended that under the Mohammedan Law the right 
of a de facto mutwallt has been recognised for a limited 
purpose, and in that limited capacity such a de facto 
mutwalh can only remain in possession of the waqf 
properties as manager, and can sue for its recovery or 
its dues until displaced by a de jure mutwalh His 
submissions further in this connection were that as the 
rights of a de facto mutwalh are not recognised any 
further so as to mature into the rights of a de jure mut- 
walhj therefore the tribunal erred in finding that the 
applicants were not entitled to a direction for delivery 
of possession against the opposite-parties 

Sri Bashir Ahmad, appearing for the opposite-parties, 
did not only support the findings of the tribunal on the 
question of limitation and on the question that the 
opposite-parties being de facto mutwalhs became de 
jure mutwalhs, but also contended that the findings of 
the tribunal on various other issues were wrong He 
urged that under the Mohammedan law a mutwalli 
can nominate his successor to function as mutwalh after 
his death Therefore, as the opposite-parties had been 
nominated by Syed Ghulara Abbas during his lifetime 
to succeed him as mutwalh': after his death, there was 
no occasion for the Board to exercise the power under 
s 48 of the Act In this connection it was further urged 
by Sri Bashir Ahmed, in the alternative, that even if it 
be held that under the Mohammedan law there was no 
power in Syed Ghulam Abbas to nominate his succes- 
sor in good health The opposite-parties were working as 
mutwalhs since 1960 ands therefore there was no 
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vacancy either m the year 1963 or in the year 1969 
when the resolutions were passed by the Board exer- 
cising powers under s 48 of the Act In this connec- 
tion it was also argued that the present was a case which 
was further covered by the proviso to s 48 of the Act, 
and as the opposite-parties had been nominated as miit- 
wallts under a deed, they being available the Board 
could not nominate any other person as mutxoalli 

We have heard the learned counsel for the parties at 
length For the decision which we are going to take 
in the present case it will be better to deal with the 
question of the power of nomination of his successor 
under the Mohammedan law by a mutwalli during good 
health as a first point, as if it is held that such power 
exists it would not be necessary for us either to deal 
with the question of de facto rmihoallis becoming de 
jure mutwallis, or that of the application of s 48 of 
the Act as argued by Sri Bashir Ahmed. 

Before we deal with this legal aspect, it may be con- 
venient to dispose of the factual controversy which has 
been attempted to be raised by Sri K C Saksena He has 
argued in this connection that the nomination of mut- 
wallis even before that of the opposite-parties by 
Ghulam Abbas was invalid We, however, find a dear 
admission of the Board contained in para 4 of the 
written statement, that Ghulam Abbas was a mutwalli 
of the waqf up to the year 1960 when he died 
The resolution of the Board making apponitment under 
s 48 of the Act dated 3rd March, 1963, also not only 
admits that Syed Ghulam Abbas was the mutwalli work- 
ing in that capacity up to 1960, but also that 
Ghulam Abbas, and before him Altaf Hussain, were 
mutwalli s A reading of this resolution clearly indicates 
that the Board has accepted that the waqf was lawfiilh 
created and that Ghulam Abbas was the last mutwalli 
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1973 In view o£ the admission of the Board that Syed Ghnlam 
syothIbhim Abbas was the last mutwalli, it is not possible to hold 
Husain [q contrary. An attempt was made by Sri J? C 
Sheikh Saksena to argue that the admission of the Board is not 
Ahmw^za jjg could challenge the 

Aganrai, j appointments of Ghulam Abbas and Altaf Hussain as 
mutwallis We do not agree. 

On the question as to whether under Mohammedan 
law, and in the absence of any express directions given 
by the wahf, a mutwalh is competent to appoint a suc- 
cessor only when he is on his death bed, or whether 
such an appointment can be made by him also in good 
health, we have been referred to a considerable body 
of authorities 

Mulla, in his book principles of Mohammedan Law 
has defined mutwalh as manager of loaqf properties in^ 
the following words* 

'"Mutwalh — Under the Mohammedan Law the 
moment a waqf is created all rights of property 
pass out of the waqf and vest in the Almighty; 
The mutwalh has no right in the property belong- 
ing to the wakf, the property is not vested in him 
and he is not a trustee in the technical sense Hi 
is merely a superintendent or manager Thi 
axiiuissions of a mutxvalh about the nature of thf 
trust are not binding on his successors ” 

The Supreme Court also had the occasion in Ahmet 
G F Arif etc v Commissioner of Wealth-tax fl) t 
deal with the rights of a mutwalli It has been said t 
their Lordships of the Supreme Court in that conne- 
tion 

"The mutwalli has no right in the property b 
longing to the zaaqf He is not a trn.stee in tl 
technical sense, his position being merclv that , 
a superintendent or a manager A mutwalli 1> 
fn A T R, im s C 1691 , 
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no powei, wiliiouL tlie pcmiiiiiou ot tiie couU, lo _ 

moitgage, sell or exchange waqj pioperiy oi any J-'*® 
part thereof, unless he is expressly empowered, by 
deed of waqf to do so ’ 

It IS thus dear that a mutwalh is not a trustee or t; 
manager but a superintendent of property A mut- Aga*"'^' ^ 
ivalh IS further not the ownei of the property, but 
merely a servant of God, managing tlie property for 
the good of his creatures I he founder of the waqf 

has tlie power to appoint the first muiwalh and to lay 
down a scheme for the adniinistration of tlie trust and 
for succession to the ofi&ce of mutwalh He may nomi- 
nate successors by name or indicate any class, together 
with their qualifications, from whom the mutwalh may 
be appointed and may invest die mutwalh with power 
to nominate a successor after his death or relinquish- 
ment of office 


In Amir Ah’s Muhammedan Law, Vol I, the follow- 
ing passage occurs at p 464 

“The mutwalh cannot, however, assign or trans- 
fer the office to any one, or appomt another during 
his lifetime, unless his own powers are ‘general’ 
Should he in his lifetime and m health appoint 
another in his place the appointment wiU not be 
lawful and vahd, unless the mutwalh has obtained 
the towbat with that condition, ‘in a general man- 
ner . 

Bathe’s Muhammadan Law, Haneefa at p. 604 reads as 
follows: 

“A superintendent may at death commit his offic® 
to another, in the same way as an executor mny 
commit his to another ^ superintendent 

while alive and m good health cannot lawfully 
appomt another to act for him, unless tke appoint- 
ment of himself were in the nature o£ a general 

trast.” 
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i»70 111 fyabji'i Muslim Law (•llh Edition) iii paia 516 

* i* H isHiM stated * 

“The mutwalU may m accoi dance with s 514 
appoint a successor to succeed him at his death, 
but he cannot validly transfer his office to another 
during his lifetime An appointment or nomi- 
nation made during the lifetime of the mutwalh 
IS revokable like other testimantary dispositions” 
Mulla in his book Prmciples of Mohammedan Law 
in para 205 has stated the aforesaid controversy in the 
following words. 

“If the founder and his executor are both dead, 
and there is no provision m the wakfnama for suc- 
cession to the office, the mutwalh for the nmp 
being may appoint a successor on his death bed 
He cannot, however, do so while he is m health, 
as disunguished from death-illness Nor if the 
office goes by hereditary right " 

On the basis of the texts which have been mentioned 
by us above, it has been argued by Sri K C. Saksena that 
Mohammedan Law permits appointment of a successor 
by a mutwalh only on his death bed He contended 
that these texts definitely contained a prohibition dis- 
entitlmg a mutwalh to nominate his successor while he 
is in good health. 

Sn Bashir Ahmed, on the other hand, urged that the 
nomination of a successor can be validly by a 
mutwalh not only on his death bed but also in good 
health He contended that these texts did not contain 
any prohibition disentitling a mutwalh in good health 
to nominate his successor to succeed in the, office of 
mutwalU after his death He strongly rehed upon the 
observations of Baillie (contained in the first sentence) 
and submitted that nomination of a successor in good 
health is clearly found permissible by Baillie. Accordmg 
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to him, whereas appointment means complete surren- 
der of his office by the mutwalb, and the immediate trans- 
fer of the same in favour of the appointee, in nomi- 
nation the surrender of office does not take place imme- 
diately on the execution of the document The office 
goes to the appointee only after the death of the 
appointor. In support of this proposition Sri Bashir 
Ahmed relied upon the case of Haji Abdul Razak v. S 
Ah Baksh (1) There, Din Mohammad, J. observed as 
follows : 

“In my view, however, if appointment means 
complete surrender of his office by the appointor 
and its immediate transfer to the appointee, the 
principle enunciated is quite in accord with 
Muhammedan Law. But if it is intended to con- 
vey that a mutwalli for the time being cannot even 
nominate his successor who is to act as such after 
his death, with all respect I am disposed to think 
that the Muhammedan Law on the subject has not 
been properly appreciated. One can well under- 
stand the prohibition against a person who has 
been deputed to occupy a position of trust in res- 
pect of certain property not to divest himself of his 
responsibility at his own discretion and throw it 
on the shoulders of another, when he himself is in 
perfect health and can properly dischai^e his func- 
tions But whv to introduce the same prohibition 
when he is only to nominate a person who is to 
take office after his death is altogether incompre- 
hensible. Why, one pauses to think, should a mut- 
waW be permitted to nominate a successor only 
when his intellect and reason may possibly be im- 
paired, and not when he is in full enjovment of 
these faculties.” 

(1) AIR IMS Uh. 900. 

8 HG <ILR>-1«7I.-4I 
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MTO This ju«%ment of the Lahore Court was challenged 
sxBBHuaat means of an appeal to the Privy Council. Their 
Lordships of the Privy Council allowed the appeal and 
reversed the judgment of the Lahore Court on another 
point, but while dealing with the question of the right 
AgaiW, J. of a mutwalli to nominate his successor only on death 
bed, their Lordships made the following observations: 

"It certainly is not easy to see any rational basis 
for a rule which requires that an appointment to 
take effect on death shall be made only by one in 
mortal sickness when the appointor's judgment may 
well be impaired. Moreover, death may come 
without warning, or the expectation of death may 
not be realised In the former case no appoint- 
ment will be made, and in the latter any appoint- 
ment will be ineffective ” 

It is true that the Privy Council had reversed the 
decision of the Lahore Court, and it further did not 
give any concluded opinion on the aforesaid contro- 
versial point, but the observation made by it shows that 
it approved the view of the Lahore Court. 

In this connection we may further point out that in 
Ahsanullah Shah v Ziauddm (1) a similar contention 
tvas raised before the Privy Council and it was urged 
that the Mohammedan Law prescribes that a nomination 
could be valid only if it was made while the incum- 
bent was on his death bed. or was suffering from mor- 
tal sickness but not when he was in good health The 
Privv Council did not give anv final decision on the 
aforesaid controversy but as observed by the Lahore 
Court in the case Haii Abdul Razak v S Ali Baksh (2) 
Sir Shadi T.nl exnressed himself in a manner which 
would indicate that the Prlw Council was not imnress- 
ed with it at all The observation made by the Priw 
Council in this regard is as follows : 

(iv im (9)1 Axu, lull, m « 
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"This contention, which appears to be support- 
ed by some authorities on the Mohammedan Law sxmHMHm 
would prevent a mutwalh from appomtmg his sue- 
cessor if he died suddenly without any expectauon 

r J J J ■ a; . 1 r Ahmad Rau 

of death, and render ineffective any appointment 

made by him at a time when he was not on his Ag!^, j. 
death bed or suffenng from such illness." 

The rule on the basis of which it has been stated 
that a mutwalh cannot appoint his successor excepting 
on death bed appears to be based on the prinaple 
against delegation of the powers of a trustee in favour 
of another. Although it is true that a mutwalh is not 
a trustee within the meaning of the Act, or as under- 
stood either generally or under the Indian Trusts Act, 
but the nature of the duties which he is required to 
perform are more or less the same. A mutwalli stands 
in fiduciary relationship and it is against the interest 
of society in general that such relationship should be 
allowed to be terminated unilaterally. It thus appears 
to us that it is on account of this reason that under 
the Mohammedan Law a mutwalh is permitted to 
appoint his successor on his death bed — so that the 
mutwalh in office may not delegate his power to work 
as sudi during his lifetime Mohammedan Law thus 
permits the appointment of a successor by a mutwalli 
to be effective after his death. So the appointment of 
a successor by a mutwalh in good health which 
would be effective after the death of the mutwalli does 
fell within the permissible limits of the Mohammedan 
law. Taking the view contrary to this, and holding 
that a mutwalli can appoint a successor only when he 
is in death bed would be irrational. It is not under- 
standable that when an appointment can be made by 
a mutwalh on his death bed why he cannot piake a 
nomination which will be effective after his death As 
stated above, the purpose of not transferring the office 
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of mutwalh during his life time when he is capable to 
work is achieved both by permitting a mutwalh to 
appoint his successor on his death bed or to make 
nomination to be effective after his death. It does 
not appeal to reason that Mohammedan law admitted 
the power of a mutwalh to make appointment to 
take effect on death only in death bed, as by confining 
the exerase of that power only to the death bed by a 
mutwalh might result in nullifymg the same altogether. 
As observed by the Privy Council: 

“ Death may come without warn- 

ing, or expectation of death may not be realised 
In the former case no appointment will be made, 
and in the latter any appointment will be ineffec- 
tive." 

We are, therefore, not prepared to hold that the 
power under the Mohammedan law was given only to 
make it ineffective, and would thus hold that the nomi- 
nation of a successor by a mutwalh can be made even 
in good health, to take effect on death. 

There is yet another aspect of the matter which has 
been emphasised by the Lahore High Court in Hajt 
Abdul Razak v. S, Ah Baksh (1) in the following words: 

“In my view, this insistence on even the nomi- 
nation to be made on death bed is not in any way 
supported by Mohammedan law. When the texts 
lay down that a valid appointment of a successor 
can only be made on death bed, they deal with the 
actual transfer of the office at once and not with 
the nomination of a successor, who is to take office 
only after the death of the mutwalh. Those judg- 
ments, therefore, which have interpreted these 
texts so as to mean that even a nomination to be 
valid must be made on death bed have, if I may 

a) A I.R. 1946 Lab. 9D0. 


UTS 

SxmHiSHU 

HOMQt 

V. 

Sreixh 
Ahmao Raza 

K a 

Agarwal, J. 



2 ALL.] AliAHABAD SERIES ^73 

so witli aU respect, ignored the distinction between 
appointment and nomination.” 

We are in complete agreement with view ex- 
pressed by the Lahore High Court as in our view as well ahmad Raz*. 
those judgments which hold that even a nommation to ^ 
be valid must be made on death bed have ignored the Aganvai, j 
distmction between appointment and nomination By 
nomination a mutwalh only proposes or selects his 
successor to exercise his duties as a mutwalh on his 
death. He does not part with or delegate his functions 
of a mutwalh during his lifetime. It is only this dele- 
gation or partmg with duties by a mutwalh durmg his 
lifetmie in good health that is prohibited. 

Mr. Bashir Ahmad has relied upon the cases report- 
ed in Niamat Ah v. Ah Raza (1) and Mohammed Khan 
Saheb v. Kadir Betcha Sahib (2) in support of his con- 
tention The Allahabad case does not appear to have 
deaded the controversy as it arises m the present case. 

It IS true that in the Allahabad case it was observed: 

“Assuming that Karamat Ali was legally entitled 
to be the mutwalh^ an office which he undoubtedly 
de facto enjoyed, he was entitled to appoint his 
successor.” 

But the question as to whether the appointment of a 
successor could be made by a mutwalh only on death 
bed did not arise for consideration by this Bench. 

So far as the Madras case is concerned, it appears that 
one ..^mir Khan Saheb, the last man the family o 
the original founder, made a settlement by whic e 
endowed the mosque, with some other property, an 
apjxinted his foster son as the person entitled to enjoy 
the property endowed for charity, and to ca^ out the 
chat'ty by means of its income. It was this appoint- 

(1) A.LR 1916 All. 26 (2) A I R- 
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ment by Amir Khan Saheb which was subsequently 
**hu1ai™** challenged One of the grounds on which the chal- 

lenge was made that Amir Khan Saheb had no power 
Ahmah Ram to appoint him as successor. It was in this connection 
k 7J~ that the following observations were made by Madha- 
^^*'•1. J. VAN Nair, J. : 

. . . It IS a well known principle of 

Mohammedan law, that in the absence of rules laid 
dovn by the founder of the mosque, the mutwalli 
for the time being may validly appoint a successor 
to himself The present defendant was so appoint- 
ed in 1879 and in my opinion he is a validly 
appointed trustee ” 

These observations of Madhavan Nair, J do lend 
support to the contention of Sri Bashir [Ahmad. It 
must, however, be observed that from the facts stated 
in the judgment it is not dear as to whether the said 
document was execut/^d on the death bed by Amir Khan 
Saheb, or not 

Mr. K C Saksetii^ hzs relied upon the following 
cases: 


Ghazanfar Hussain v Mst. Ahmadi Bibt (1). 
Ah Asghar v Farid Uddin (2) 

Hap Sheikh Ah Mohammad v Mohd. Yusuf (S). 
Mst Kammon v. Allah Baksh (4) 


Zooleka Bibi v. Syed Zynul Abedin (5). 

Sheikh Masthtan Saheb v Balarami Reddt (6) 
Khagum Khan v. Mohammad Ah (7). 

Mazhar Ah Saheb v. Ghulam Murtujah Saheb (8). 
Azizunmssa v Ghowsan Kasab (9). 


(1) A I R. 1930 AH 169 
(8) A I R 1962 Onssa 111 
(S) 6 Bom L R 1068 
(7) A I R. 1956A.P. 209 


S AIR. 1947 AU. 961. 

AI,R 1941 Lah 86. 
(6) A 1 R 1968 Mad. 968. 
(8) AIR. 1968 AP. 8 


(9) 63 I C. 136. 
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Before we deal ivith the cases relied upon by Sn K. 
C Saksena it may be pointed out that in none of the 
aforesaid cases distinction between ‘appointment’ and 
‘nomination’ was considered It was more or less taken 
for granted in each case that under the Mohammedan 
law a mutwalh could appoint a successor for the time 
being only on death bed These authorities, therefore, 
to our mind, having not considered the question of 
nomination in good health by a mutwalh in the man- 
ner in which it was argued before us cannot be said to 
have decided the same 

In Ghazanfar Hussain v Mst Ahmadi Bibi (1) a wakf 
deed dated 7th April, 1922 executed by Mir Inayat 
Hussain, under which Mst Ahmadi Bibi, defendant 
no 1, was claiming to be in possession of the property 
as mutwalli of the trust, was challenged by the plaintiff 
on a number of grounds The High Court found that 
Inayat Hussain was the founder of the trust and it was 
in this connection that the following observations were 
made; 

"Under the Mohammedan Law a mutwalh who 
is not the founder of the trust has no power whilst 
in health to appoint a successor or to formulate 
any scheme for succession to the ofBce of the mut- 
walli, but this restriction does not apply to the 
founder of the wakf who in reason and equity 
ought to have a free hand in the matter of nomi- 
nating and appointing a mutawalh for the adminis- 
tration of the trust m praesenti, and in laying 
down a detailed scheme as regards the succession 
to the office of the mutwalli . . ” 

It is thus dear that this Court was only considering 
the question of the founder of the trust The right 
of a founder of a trust to nominate at gny stage he 
(1) A.I.11. 1.980 All. m 
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liked cannot be doubted. This Court, therefore, was 
syedHashim not called upon in the aforesaid case to decide the 
question as to whether a mutwalli, who is not the foun- 
der of the trust, was not competent to make nomina- 
tions in good health 

In All Asghar v Farid Uddin (1), the question 
which was being considered was as to whether the 
settler had power to resign his own mutwalliship and 
to appoint another as his successor. It was in con- 
nection with this controversy that it was held that on 
the principles which had been deducted from the texts 
the waqif was himself the first mutwalli and he could 
appoint a successor The Bench, while dealing with 
the aforesaid controversy, has simply referred to some 
of the texts in that connection and, therefore, the said 
ruling cannot be considered to have pronounced any 
judgment on the controversy which is beinff consider- 
ed by us. ® 

In Haji Sheikh Alt Mohammad v Mohd Yusuf (2) 
it was found that Mukram Ali who had executed the 
document and appointed mutwallis was' not in feet 
a mutwalli himself. In view of this finding that 
Mukram Ali was not a mutwalli the observations of the 
Orissa Court to the effect— 

^ "Under Muhammedan law a mutwalli for the 
being may appoint a successor on his death 
bed; he cannot, however, do so while he is in 
health as distinguished from death-illness" 
are only obiter. 

In Mst Kammon v Allah Baksh (3), Tek Chand 
7 observed — ^ 

It is conceded that under Mohammedan law 

the nomination of a successor by the mutwalli for 

(1) AIR 1947 AH. 961« A T R yqad n j 

(8) ALR. M41 ^ “1' 
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the time being is valid only if it is made while he 
was in death illness . . ” 

This case was considered b^ the subsequent Lahore 
case reported in Haji Abdul Razak v. S Ah Baksh (1) 
While considering this Lahore case Din Mohammed^ J. 
commented upon the said case in the following words . 

“I am disposed to think, with all respect, that 
the Mohammedan law on the subject has not 
been properly appreciated ” 

Thus it is clear that the Lahore High Court itself 
did not agree with Mst Kammon v Allah Baksh (2) 

In Zoolekha Bibi v Syed Zynul Abedin (3) the Bom- 
bay High Court was not at all concerned with the con- 
sideration of the question as to whether a mufwalh in 
good health could nominate his successor It was, con- 
sidering the difference between Sajjad-a-nashin and 
mutiualh Accordingly it can hardly be considered 
an authority for the proposition m support of the con- 
tention advanced by Sri Saksena 
Sheikh M/isthan Saheb v Balarami Reddt (4) is a case 
where the Madias High Court was faced with the pro- 
blem of the rights of the founder to appomt a mut- 
Z(Mlh It was in this connection that the Madras 
Court laid down * 
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“The Islamic law is clear on the question that 
when a founder has reserved to himself the power 
to assume the management of a waqf which he 
creates, on finding tliat the committee of super- 
vision or other managers or oflSce-bearers have not 
discharged their duties, he has unfettered rights 
to assume the management of the trust himself or 
to appoint another trustee in his discretion for the 
proper management of tlie trust . ...” 

(1) A I R 1946 Lah 200 (2) A I R 1941 Lah 86 

(8) 6 Bom L R 1068 (4) \ T,R 1958 Mad 968. 

8 HC (ILR)— -1973-4 
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1978 In Khagum Khan v Mohd Ah (1) the question was 
S\u>Habhim whether a Jamait or congregation of the worshippers 
husajn ^ mosque have a right to appoint mutwallis In 
ah^^za question for consideration in 

■ — ^ this case was quite different than the one which is 

Agaiwai, J. being decided by us, it is futile to expect that any law 
laid down by the Andhra Pradesh High Court in the 
said case would be helpful for our purpose in the pre- 
sent case. 

From the facts stated in the judgment reported in 
Mazhar Ah Saheb v Ghulam Murtaza Saheb (2), it ap- 
pears that the question of the competence of a mutwalli 
to nominate his successor did not directly arise for 
consideration The main controversy involved in the 
said case was relating to the succession of muzavai^s 
office, as to whether the said office was hereditary or 
not The said Court while dealing with this contro- 
versy observed that a mutwalli in good health cannot 
appoint his successor To our mind these observations 
are merely obiteT and made when the controversy 
which arises for our consideration was not in fact up 
f«rr decision in that case 

“ The case reported in Azizunnissa v Chowsan Kasab 
(3), definitely supports the contention of Sri Saksena, 
but we respectfully differ from the view taken in the 
smd case In that case the point had not been con- 
sidered in the manner it has been raised before us It 
is, however, pointed out that in case the learned Judges 
of that case intended the meaning of the words ‘ap- 
pointment and nomination’ to be the same, we find 
ourselves unable to agree with the 

After having thus dealt with all the authorities 
vfhich were cited by learned counsel for either parties, 
and the texts, we find that Syed Ghulam Abbas could 

(1) A I R 1956 A P 1209 (2) A I R, 1968 APS, 

(3) 63 I.C. m- 
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nominate the opposite-parties as muta>allis and, there- 
fore, after his deatli the opposite-parties had rightly 
come m possession of the pioperties of the waqf. 

Ameer Ah jin his Muhammedan Law, Vol. I, at p 
259, observed as follows: 
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“In the law relating to waqf there are certain 
primary rules on which the prmcipal doctors are 
in agreement With regard to the subsidiary 
principles there is considerable divergence The 
primary rules are, (a) that the subject of the wakf^ 
should be dedicated in perpetuity; {b) that all 
human right should be divested therefrom, and 
(c) that it should be made non-heritable and in- 
alienable With regard to these there is con- 
sensus " 

With regard to the subsidiary rules the same learn- 
ed author has observed at p 258 . 

“The kazi is authorised to construe hberally 
the legal prmciples and to apply them in a m^ner 
most consistent with justice and expediency.” 


These observations thus make it dear that there is 
scope for construing hberally the legal prindples which 
may be applicable to the subsidiary rules rdating to 
Mohammedan waqf In the present case we find that 
the question of the right of a mutwalh to nommate 
his successor even when he is in good health is a matter 
to be governed by subsidiary rules. Accordingly, ap 
plymg the principles of equity, justice and good cons- 
cience we would like to hold that Syed Ghulam Abbas 
was entitled, and was not debarred from nominating 
his successor by the document while he was in good 

health. 
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It has been obseived in Aziz Bano v Mohammad 
Ibiahim Hiissam (1), by MurerjIj J that — 

“it IS a pioposition ol Muliammedan juiisprud- 
ence that where there are two opinions on a point 
of Mohammedan law, the couit should accept only 
that opinion which is in consonance with justice, 
equity and good conscience (See Preface Vol. 
II, Ameer All’s Mohammedan Law, p 7).” 

Suleiman, J also found m that case that it is the duty 
of the courts in cases of divergent opinion to accept 
the view which is more in accordance with equity, jus- 
tice and good conscience 


It IS not only in cases where there is a divergence 
of opinion that the principles of equity, justice and 
good conscience can be applied, but also, according 
to Tyabji, m other cases the aid of these principles 
can be taken In Tyabj'i’s Muhammedan Law (4th 
Edition) in para 16 it is stated 

In the absence of an expiess or implied rule 
of law or custom the couit will either follow the 
analogy of the law in similar instances or decide 
the matter m accordance with justice, equity and 
good conscience. That expression is generally 
interpreted to mean rules of English law if found 
applicable in Indian society and circumstances.” 

Hence having found that the right of a mutwalli to 
niake nomination of his succesor in gpood health could 
be in consonance with justice, equity and good con- 
science, we hold that Syed Ghulam Abbas had possess- 
ed the said right at the time when he nominated the 
opposite-parties as mutwallis. 

The question that now arises for considei^tion is as 
to whether the Board could stiU exercise its power 

d) A.I R, 1926 All raO, 
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under & 48 and appoint tlie applicdub ah mulwallis in iu7a 
ipitc of tlie fact tliat ojjpohitc-paities were rightly en- sied Hashim 
titled to function as miitioallis. S 48 of the Act leads 
thus 
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“48 Emergency poive)6 Board when office ~ ^ 
of mutwalh of waqf vacant — ^Without prejudice Agamai, j 
to the generality of tlie poweis conferred by d 
(o) of sub-s (2) of s 10, the Board may, where there 
IS a vacancy in the ojBBce of mutwalh of a waqf — 

(a) appoint any person to act as mutwalh 
for such penod and on such conditions as it 
thinks fit, or 


(b) by notification in the official Gazette 
assume direct management of the waqf for 
such period not exceeding five years as may 
be specified in the notification 

Provided diat in the case of a luaqf creat- 
ed by a deed, the Board may act under this 
section only if there is no one competent to 
be appointed as mutwalh under the terms of 
such deed ” 


A reading of the aforesaid section would indicate 
that there are two requirements of this section before 
the power under it could be exercised These require- 
ments are (1) that there should be a vacancy in the office 
of mutwalh, and (2) that the Board may act if no one 
competent to be appointed as mutwalh under the deed 
was available In view of our finding that opposite- 
parties were validly nominated mutwalhs by Syed 
Ghulam Abbas there was no vacancy in the office of 
mutttfolb in the year 1963 and in the years 1963 and 
1969 when the orders under s 48 of the Act were pass- 
ed by the Board The Board could not treat the office 
vacant on the ground that the nomination of the oppo- 
site-parties was invalid Apart from this, we further 
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find that in the present case the waqf was created by a 
humw'**** deed and therefore the Board could act under the sec- 

V 

SmaxH tion only if no one competent to be appointed as mut- 

Ahm4P Raza 

zvalh under the terms of the said deed was available 
As according to us the opposite-parties were competent 
under the deed to function as mutwalh^ the Board 
had no power to appoint the applicants under s 48 
of the Act. 

In view of the finding that the opposite-parties were 
entitled to function as mutwallis it is not necessary for 
us to express any opinion on the question as to whether 
these opposite-parties by virtue of being de facto mut- 
ivallis became de ^uie mutwallis It is further not 
necessary for us to decide the question as to whether 
the Board could exercise the power under s 48 even 
if the opposite-parties were de facto mutwallis and were 
working in that capacity on the dates the orders were 
passed 

We thus find that the award of the tribunal holding 
that the applicants are not entitled to a direction to 
the opposite-parties to hand over possession of the waqf 
properties to them is correct and it does not need any 
interference by us 

We, therefore, dismiss the application with costs to 
opposite-parties 1 to S. 


'Application dismissed. 
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APPELLATE CIVIL (F. B.) 


Before Mr Justice K B Asthana, Mr Justice R B. 
Misra and Mr Justice T S Misra 

VAISH COLLEGE (SOCIETY), 

SHAMLI AND OTHERS APPELLANTS, 

V, 

LAKSHMI NARAIN and others . Respondents 

Agra ITniversity Act, 1926, s 25-C(^' and Statute 30, Chap 
XVIII and Kanpur and Agia^ Meerut Universities Act (U P 
Act No XIII of 1965) s 28(3) — Seivices of teacher and Prin- 
cipal of affiliated colleges — Not purely contractual but con- 
trolled by the above Act and Statutes 

The services of a teacher including the Principal of the 
affiliated colleges is not purely contractual and is regulated 
and controlled by the provisions of Meerut Act and Statutes 

The management of an affiliated college of the Meerut Uni- 
versity IS a statutory body or a statutory functionary while 
discharging its functions under the Act and the Statutes with- 
in the meaning of the third exception formulated by the Sup- 
reme Court in S' JR Tewaifs case 

Kanpur and Agia, Meerut Universities Act, 1965 — Manage- 
ment of College — Termination of teacher* s services — Acts as a 
statutory body 

Heldj that the management of two colleges concerned acts 
as statutory body or statutory functionary when it takes action 
to terminate the service of a teacher 

1965 — Termination of service of teacher by Manage- 
ment of College — Violation of statutory requirements — Entitled 
to an injunction or a declaration from Civil Court 

Held, that the teacher will be entitled to an appropriate in- 
junction and a declaration from a Civil Court that the action 
taken against him m terminating his services by the manage- 
ment was in violation of the statutory piovision of Meerut 
University Act and Statutes and that he was entitled to be re- 
instated in service 

Management Committee of Meerut College, Meerut v Dr 
Pun (1) ovei ruled 

Aligarh Muslim Univeisiiy Act, 1921, s 31, Statute 3(2)— 
Breach of Regulahons by any Auihoiity of University — De- 
cision wvnM and to he sc/ aside 
(1) 1969 A L J G19, 
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The Regulations are meant to be observed and followed and 
their bleach by any Authority of the University in taking a 
decision will make that decision invalid in the same way as 
a decision made m breach of the provisions of the Act, the 
Statutes and the Oidinances 

The Regulations have the same force as the provisions of 
the Act the Statutes and the Ordinances of the Aligarh Mus- 
lim University 

Mohd Nafis Khan v Aligarh Muslim University (1) over- 
ruled 

Second Appeal No 2973 of 1971 from the judgment 
and decree dated 3rd December, 1971 passed by S S. 
Agarwal, 1st Additional Civil and Sessions Judge, 
Meerut in C A No 148 of 1970 

P C Gupta and N P Singh, for the Appellants 
K C Aganual and A K Yog, for the Respondents 
Asthana, J — 1 The basic question, common to 

all these cases referred to a Full Bench, is whether the 
relationship between the parties was that of pure mas- 
ter and servant unregulated or uncontrolled by any 
statutory provision and the servant was not entitled to 
the relief of injunction or declaration of nullity of 
removal from service and his remedy lay in a suit for 
damages for breach of contract 

Second Appeal No 2973 of 1971 
2 The first case referred is Second Appeal No 
2973 of 1971 which arises out of a suit for permanent 
injunction to restrain the defendant-appellants from in- 
terfering with the plaintiff-respondent in the discharge 
of his duty as Principal including functioning as such 
for all intent and purposes of the Vaish Degree College, 
Shamh, district Muzaffarnagar, later on known as Vyopa- 
rik Varg Degree College, Shamli, hereinafter referred 
to as Vaish College 

3. Admittedly Sri Laxmi Narain, tlie plaintiff-res- 
pondent, was the permanent Principal of the Vaish Col- 

(1) Sp, App No 96 of 1979 ds^tod 24-1-1973 
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lege He was appomled as such on 17th May, 1964 
His appointment was duly appioted by the Vice-Chan- 
cellor of Agra University to which the college was then 
affiliated The plaintift-iespondent joined his post 
with effect from lot Juh/, 1964 By a notice dated 
24th Octobei, 1966 issued by the Management the 
plaintiff was diiected not to discharge the functions 
and duties of the Piincipal of the College and not to 
obstiuct the functioning of Sri K K Kaushik as Acting 
Principal By a resolution dated 27th October, 196u 
Sri K K Kaushik was appointed as the Principal, the 
Management having held that the plaintiff had aban- 
doned the post On 28th October, 1966 the plaintiff 
instituted the suit for permanent injunction While 
the suit was jiending the Kanpur, Agia and Meerut 
Univeisities Act, 1965 ^ P Act XIII of 1965), here- 
inafter called the Meerut Act, was enforced with effect 
from 2lst November, 1966 and the Vaish College, 
Shamil, stood affiliated to the Meeiut University under 
the said Act On 12th March, 1967 the Management 
passed a formal resolution terminating the services of 
the plaintiff but later on clarified it by a resolution 
dated 29th March, 1967 teiminatmg the services of the 
plaintiff as Principal with effect from 24th October, 
1966, as from that date according to the Management 
the plaintiff had absented himself from duty The 
plaintiff got the plaint amended adding pleas question- 
ing the legality and validity of the action taken by the 
Management subsequent to the filing of the suit 
Inter aha, the plaintiff alleged that the termination of 
his services as confirmed Principal being in violation 
of the provisions of the Meerut Act and the Statutes, 
was void and in any case the Management not having 
obtained the approval of the Vice-Chancellor of the 
Meerut University as required by the Meerut Act, the 
termination of the services of the plaintiff never took 

8 HC (ILR)— 1973— 6 
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4 The trial court took the view that as the p lain ti ff 
had not been appointed undei any written agreement 
of contract as envisaged by the Statute of the Agra Uni- 
versity, he was not entitled to the benefit of the Act 
and the Statutes and the fact that the resolution ter- 
minating the services of the plaintiff was not sent up 
for approval of the Vice-Chancellor was, therefore, of 
no avail On this main finding the suit of the plain- 
tiff was dismissed 

5 The lower appellate court while affirming the 
finding that the plaintiff was not appointed under any 
Witten agreement of contract as required by the Sta- 
tutes held that that would not disentitle the plaintiff 
to claim the benefits of the Act and the Statutes of 
Agra University as in the absence of the written con- 
tract the appointment of the plaintiff as Principal was 
not rendered invalid and as the services of the plain- 
tiff were terminated by the Management without ob- 
taining the approval of the Vice-Chancellor of the 
Meerut University the order of termination was ille- 
gal and void Then relying upon the decision of the 


effect The contesting defendants, inter aha, set up a 
plea that tlie teims and conditions of the service of the 
plaintiff as Piincipal were governed by an agreement 
between him and the Management and were not gov- 
erned by the piovisions of the Act or Statutes of the 
Agia University or of the Meerut University and the 
plaintiff was not entitled to the relief of injunction 
which was baired to him under the Specific Relief 
Act It is not necessary to detail out all the other 
factual allegations of the parties averred in the plead- 
ings as the same are not necessary for the purpose of 
disposing of this reference 
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Division Bench oi tins Couit inManagiiig Committee 
Mt’oiii College v Dr Pun (1) and of the Supreme 
Coort m Pnibhakm Ram Krishna Jodh v A. L 
Pande (2) the leained Judge held that die sta- 
tutes flamed under tiie Agia University Act 
cieated legal rights in favour of the teachers 
of the affiliated colleges which could be enforced 
against the Management of an affiliated college and 
that the case of the plaintilE fell within the third excep- 
tion laid down by the Supreme Court in S R Tew an 
V Dntuct Boaui, Agin (3) affirming the principle that 
the courts are inv^ested with the power to declare in- 
valid the act of a statutory body, if by doing the act 
the body has acted in breach of a mandatory obligation 
imposed by statute The appeal was allowed and the 
plaintiff’s suit was decreed for a perpetual injunction 
restiainmg the contesting defendants from interfering 
in his functioning and discharging the duties as Prin- 
cipal of tlie Vaish College till his services were validly 
terminated in accordance with the provisions of Meerut 
Act and the Statutes made thereunder 

6 When the second appeal filed by the contesting 
defendants was heard by oui brother K N Srivastava, 
before him on behalf of the appellants reliance was 
placed on Executive Committee of State Ware-housing 
Coipotation v Ghandia Kiron Tyagi (4) and Indian 
Ai) lines Corporation v Sukhdeo Rat (5) in support of 
the contention that the Division Bench decision of this 
Court in Managing Committee of Meeiut College j 
Meerut v Di V Pun (1) which supported the view 
taken by the court below was no longer good law 
Biothei Srivastava doubted whether the plaintiff was 
entitled to the relief of injunction as prayed for and 
after framing the question “Can the Civil Court grant 
the relief of injunction in view of the ffict and arcums- 

(1) 1960 ALT 612 (2) 1966 (2) S C R 718 

(3) AIR 1964 S C 1680 (4) AIR 1970 S C 1244 

(6) A I R 1971 S C 1828 
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lancei oi die present case?”, directed that the case be 
leteiied to a Full Bench 

Special Appeal No 516 of 1971 
7. The second reference before the Full Bench has 
tome up m Special Appeal No 616 of 1971, the Board 
of Management of Dayanand Brijendra Swarup College, 
Dehra Dun v Suresh Chandra Varma arising out of 
origmal Vv^rit No 4035 of 1968 The Division Bench 
while admitting the special appeal passed an order 
directing the appeal to be heard by a Full Bench 


8 Suresh Chandra Varma, the petitioner, was a 
Geography teacher in Dayanand Brijendra Swarup 
Degree College, Dehra Dun, hereinafter referred to as 
Dayanand College He entered in service as a proba- 
tioner in 1963 and was confirmed in that post m 1965 
On 7th June, 1967 the petitioner was suspended and 
was served with certain charges The petitioner sub- 
mitted an explanation Meanwhile the petitioner 
was found to have committed some other misconduct 
and a consolidated charge-sheet dated 31st October, 

1967 was served upon him The petitioner submitted 
his reply on 15th November, 1967 The Management 
Committee of the Dayanand College appointed a Sub- 
Committee which submitted its report on 16th June, 

1968 On the basis of the said report the Committee 
of Management passed a resolution terminating the 
services of the petitioner This resolution was approv- 
ed by the Vice-Chancellor and finally an order ter-_ 
mmatmg the services of the petitioner was passed on 
21st August, 1968. 


9 The petitioner questioned the validity and legali- 
ty of the termination of his service on the main ground 
that the Committee of Management of the College con- 
travened Statute 30 of Chap XVIII of the Agra Uni- 
versity Statutes applicable to the Meerut University to 
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which the college was affiliated. The learned single 
Judge who heard the petitioner on merits relying on 
the Managing Committee^ Meerut College v. Dr. V. 
Pun (1) repelled the contention of the respondents that 
the resolution passed by the Committee of Manage- 
ment even if wrongful and illegal, could not be ques- 
tioned in a writ petition as the relationship between 
the petitioner and the college was governed by a con- 
tract of service and the remedy of the petitioner lay in 
damages for breach of contract The learned Judge 
holding that the petitioner was not afforded adequate 
and reasonable opportunity as required by Statute 30, 
allowed the writ petition and quashed the resolution 
of the Committee of Management dated 16th June, 
1968 and the order dated 21st August, 1968 terminat- 
ing the service of the petitioner. On appeal by the 
Committee of Management, the Special Appeal Bench 
directed the special appeal to be referred to a Full 
Bench in view of the doubt as to the correctness of the 
Division Bench decision in Dr. Puri’s case (1) 

Writ Petition No. 858 of 1970 
10 The third case referred is a Writ Petition No. 
858 of 1970 Ahmad Husain v Aligarh Muslim Univer- 
sity The petitioner is a Head Cleik employed in the 
office of the Registrar of the Aligarh Muslim Univer- 
sity. He was appointed as Assistant Registrar on pro- 
bation His probation was extended from time to 
time By its resolution dated ISth February, 1970 the 
Executive Council of the University decided not to 
conhrm the petitioner in the post of Assistant Registrar 
and directed him to be reverted to his substantive post 
of Head Clerk. The petitioner challenged the legality 
and validity of this resolution of the Executive Council 
on die ground that the resolution was in the breach of the 


(1) 1969 ALJ 613. 
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lelevant Regulations framed by the Executive Council 
of the Univeisity in exercise of its powers under s 31 
of tire Aligarh Mushm University Act On behalf of 
the respondent University it was contended that the 
reversion of the petitioner to his substantive post was 
not in the breach of any Regulation and in the alterna- 
tive it was contended that the Regulations framed by 
the Executive Council of the Univeisity in exercise of 
Its powers under s 31 of the Aligarh Muslim Univer- 
sity Act have no statutory force and assuming the same 
were violated, it would not entitle the petitioner to a 
relief under Art 226 of the Constitution Brother 
G C Mathur, who heard the petition, referred the 
following question to the Full Bench 

"Whether a writ petition is maintainable by an 
employee of an University which is a statutory 
body on the ground that his services have been tei- 
minated or he had been reduced in rank in viola- 
tion of the provisions of the Regulations framed 
by the University ’’’ 

11 The fourth case listed before us is Writ Peti- 
tion No 68 of 1971. Ramesh Chandra Bhudwar v 
Vice-Chancellor, Meerut University Sri L M Pant, 
learned counsel for the petitioner stated that this case 
has been listed before the Full Bench only formally to 
enable him to. address legal arguments if necessary, as 
in this case also similar questions which arise in the 
cases referred are involved Sri Paiit and Sn Bhat- 
nagar appearing for opposite-party specifically stated 
that the parties do not desire the Full Bench to con- 
sider the case with a view to express their opinion on 
e question involved It is, therefore, not necessary 
to state the facts and the points arising in the fnuith 
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12 Fioni the abo\e nanation of the salient facts 
of the thiee cases referred, it is clear that the relation- 
shqi between the contesting parties is that of master 
and servant Invoh ed in each case is a relief in some 
form or shape of reinstatement of the servant in his 
post of employment on the ground that the termination 
of his employment by the master was null and void 
It IS i\ell settled that a contract of personal service 
cannot be specifically enforced A declaration by a 
couit tliat the termination has no effect and the ser- 
vant still continues in service and directing that he be 
leinstated ordinaril;^ cannot be made as that will 
amount to enforcing a contract of personal service 
This principle of law was accepted by the Supreme 
Court m Dr S Dutta v University of Delhi (1) In 
the same case the Supreme Court noticed a decision of 
the Privy Council in the case of High Commissioner 
foi India v I M Lull (2) wherein the Judiaal Com- 
mittee accepted the principle that where a suit of the 
servant is founded on the claim that his dismissal by 
the master was void and of no effect as certain man- 
datory provisions of the law had not been complied, a 
declaration that the purported dismissal was void and 
inoperative and he remained in service will not amount 
to enforcing a contract of personal service A declara- 
tion of a statutory invalidity of an act of the master is 
a thing entiiely different from enforcing a contract of 
personal service The principle of law that emerges from 
the decision of the Supreme Court in Dr S Dutta’s case 
f/l) is that since the law prohibits the specific perform- 
ance of a contract of personal service any wrongful ter- 
mination of the service of the employee by his employer 
would not entitle the employee to a declaration that 
his status remained unaffected, he still continued in 
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(3) A I R 1948 P C 131 
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service and he be reinstated to his post of 
emplo)ment But wheie the employee bases his claim 
on the bleach of some statutory provision which gov- 
erned and regulated the conditions of his service he 
will be entitled to a declaration that his status remains 
unaffected, he still continues in service and he be re- 
instated as in doing so the couit of law does not en- 
force a contract of peisonal service but the court de- 
claies that the act of removal from service was statu- 
torily invalid 

13 The problem with which we are faced m the 
cases before us is whether the employees concerned 
have founded their claim on the basis of the act of ter- 
mination of their seivice by their respective employer 
in breach of .some statutory provision and they can ask 
the court to make a declaration of a statutory invali- 
dity In the first two cases referred, that is of the Prin- 
cipal of die Vaish College and the teacher of Dayanand 
College, a claim has been made that the termination of 
their respective services by the Management of the col- 
leges concerned was in violation of the provisions of 
the Acts and the Statutes applicable to tlie University 
to which the colleges were affiliated On the relevant 
dates when the termination orders were passed by the 
Management of the respective colleges they stood affi- 
liated to the Meerut University In the case of Manag- 
ing Committee of Meerut College, Meerut v Dr V 
Puri (1) a Division Bench of this Court finding that the 
termination of the service of Dr Puri was in derogation 
of the relevant Statutes declared the resolution and the 
order terminating the service of the petitioner as ille- 
gal The Division Bench repelled the contention of 
the Management of the cPlle^e that no declaration 
could be given as.a servant cannot be forced on a master 


I9T3 

Vaish 

CoUfEGE 

Shamli 

V. 

i AK8HMI 

Narain 

KB 

Aiihana^ J 


(1) 1969 A L J 612. 



2 ALL.] ALLAHABAD SERILS 593 

Aiid there can be no specifac peiiormance ot a contract 
relating to perional service with the toliowing obser- 
vations. 

‘It has been contended that a seivant cannot be 
torced on a master and that there can be no spe- 
cific performance of a contract relating to personal 
s,ervice In our opinion this prmciple does not 
apply in the present case because we have already 
said that the matter is not purely contractual and 
in terminating the services of Dr Puri, the Man- 
agement of the Meerut College has breached sta- 
tutory provisions ” 

14, It IS not disputed by Sii S N Kacker appear- 
ing for the Management of the Vaish College and Sri 
Jagdish Swarup appearing for the Management of the 
Dayanand College that the provisions of the Act and 
the Statutes which applied to the Meerut College in 
the case of Dr Pun (1) governed the conditions of affi- 
liation of the respective colleges also whom they lepre- 
sent and the Division Bench decision in Dr Pun's case 
(1) would have been conclusive against them had it 
been good law The learned counsel for the Manage- 
ment ot the colleges submitted that in view of the de- 
claration of law made by the Supreme Court subse- 
quent to the decision in Dr Pun’s case (1) the decision 
of the Division B'ench in that case will be deemed to 
have been overruled and no longer good law In this 
connectioir a. reference was made to Executive Com- 
mittee of U P. Stale Warehousing Corporation Luck- 
Tiom V Chandra Kiran Tyagi (2), Indian Airlines Cor- 
poration V Sukhdeo Rai (3), JSank of Baroda Ltd. v 
Jewan Lai Mehrotra (4) and Vidya Ram Mtsra v The 
Managing Committee (5) The argunaent was that the 

(l)J9fl9ALJ «19.‘ (2)ALR 1970 SC 1244 

(8) AIR 1971 SC 1828 (4) 1970 (20) FLR 8S9 

(6) AIR 1979 SC 14S0 
8 HC (DLR)— 1978-8 
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lelatiouiilnp between the teacher and the Management 
ol tne colleges, a private body, being purely contractu- 
al, assuming that the teimination ot service ot the tea- 
cher by the Mjanagement was wrongtul, the teacher 
was not entitled to declaration and reinstatement in his 
post o± employment and his remedy lay m an action 
tor damages for breach of contract. The argument so 
raised involves consideration of the following proposi- 
tions. 

1. Whether the semce of a teacher including 
the Principal of the afi&liated colleges in question 
IS purely contractual, unregulated ana uncon- 
trolled by any provision having the force of lawi* 

2. Whether the Managment of the two colleges 
(xmcerned acted as a statutory body or statutory 
functionary when it took action to terminate the 
service of the teacher? 

3. Whether the Committee ot Management ot 
the afi&hated colleges when found to be bound to 
follow a procedure prescribed by law or bound to 
comply with some statutory i-equirement before 
the termination of the service could be efiEective, 
any termination of service of a teacher by it in 
Violation of such statutory requirements will en- 
title the teacher to an mjunction or a declaration 
of statutory invalidity of the action taken? 

16. It would be appropriate at this stage to exa- 
mme the relevant Acts and Statutes which govern the 
affiliation of the colleges in the Meerut University 
The Kanpur and Meerut Universities Act, 1966 (U. P. 
Act XIII of 1966), came into force with effect from 
21st November, 1966. By sub-s. (3) of s 4 of the 
Meerut Act all the colleges situate within the area of 
Meerut University which at the commencement of the 
Meerut Act were affiliated to the Agra University 
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under the Agra University Act, 1926 (hereinafter refer- wra 
red to as the Agra Act') from such date as the State Gov- Vaish 
emment may by notification in the Gazette appoint in (soompv), 
this behalf would be deemed to be affiliated to the 
Meerut University It is the common case of the par- 

ties that the Vaish College and Dayanand College are 

situate in the area of the Meerut University under the Asthana, j 
Meerut Act and before the commencement of the 
Meerut Act they were affiliated to the Agra Univer- 
sity under the Agra Act and that the requisite notifica- 
tion was issued bv the State Government under sub-s 
(V\ of s 4 of the Meerut Act and thev became affiliated 
to the Meerut University Thouffh the Meerut Act 
envisaged bv its s *51 that the First Statute shall be made 
bv the State Government but it anpears that no such 
statute were made when the Meerut Act commenced 
The Meerut Act bv its s 50 H') (aa) enacts that the 
State Government mav for the purposes of removing 
anv difficulty in relation to the enforcement of the Act 
by order published in the Gn/ette direct that all or any 
of the Statutes or Ordinances made under the Agra 
University Act 1926 shall with such adaptations and 
modifications whether bv way of addition amendment 
or omission as it mav deem to be necessar^r or expedi- 
ent. applv in relation to the University for so long as 
the First Statutes in respect of the same snh?ect-matter 
are not made under sub-s I'U of s 31 The State Gov- 
ernmenf issued a notificaPon dated IBti’ ^rivember, 

1966, by publication in the U P Government Extra- 
ordinary Gazette dated 21st November i966 in exer- 
cise of its powers under cl (nn^ of sub-s of s 50 of 
the Meerut Act directing that the Statutes and Ordin- 
ances of the A'gra University as amended up-to-date 
shall apply to the Meerut University for so long as the 
First Statutes in respect of the same subiect-matter were'i 
not made under sub-s (1) of s 31. Inter aha by thCj. 
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said notification the Statutes relating to affiliation and 
recognition of colleges contained in Chap XVIII of the 
Agra University Handbook, 1965-66 were applied 

16 It is further the common case of the parties that 
at the relevant time when the impugned action was 

^ g taken by the Management of the respective colleges 
A«iMi«a, j Statutes contained in Chap XVII of the Agra Univer- 
sity relating to affiliation and recc^ition of colleges 
applied It is further the common case of the parties 
that when Sri Laxmi Narain was appointed the Princi- 
pal of the Vaish College and Sri Suresh Chandra was 
appointed teacher in the Dayanand College, those col- 
leges stood affiliated to the Agra University and 'the 
provisions of the Agra Act and the Statutes framed there- 
under were applicable 

17 S 25-C of the Agra Act by its sub-s (1) enacts 
that every teacher in a affiliated college shall be ap- 
pointed under a written contract which will contain 
such terms and conditions as may be laid down by the 
Statutes Sub-s (2) enacts that every decision by the 
Management of an affiliated college to dismiss or re- 
move from service a teacher shall be reported forthwith 
to the Vice-Chancellor and subject to provisions to be 
made by the Statutes shall not take effect until it has 
been approved by the Vice-Chancellor “Teacher” as 
defined in sub-s (2) (f) in the Agra Act means a teacher 
of the University or teacher of an affiliated college and 
includes a Principal It is not disputed that the pro- 
visions of s 25-C of the Agra Act also applied in the 
case of a Principal of an affiliated college of Agra Uni- 
versity In the Meerut Act also there are parallel pro- 
visions as contained in s 25-C of the Agra Act Sub-s 
(1) of s 28 of the ’Meerut Act enacts that every teacher 
in an affiliated college shall be appointed under a writ- 
ten contract which shall contain such terms and con- 
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ditions as may be prescribed Sub-s (3) enacts that 
every deasion by the Management of an affiliated col- 
lege to dismiss or remove from service a teacher shall be 
reported forthwith to the Vice-Chancellor and, subject 
to the provisions contained in the Statutes shall not take 
effect unless has been approved by the Vice-Chancellor 
Here at this stage it is proper to note that m 1964 when 
Sri Laxmi Naram was appointed permanent Principal 
of the Vaish College and his appointment was approv- 
ed by the Vice-Chancellor of the Agra University as 
found by the courts below, no written contract as con- 
templated by sub-s (1) of s 26-C of the Agra Act was 
executed but before us the learned counsel for the 
parties proceeded on the basis that his appointment 
was in order as if he was appointed under a written 
contract It is further important to note that the 
Vice-Chancellor of Meerut University has not yet ap- 
proved the decision taken by the Management of the 
Vaish College terminating the services of Sri Laxmi 
Narain as Principal In the case of Sri Suresh Chan- 
dra, the Geography teacher of Dayanand College who 
duly executed a written contract, the Vice-Chancellor 
of Meerut University had approved the decision of the 
Management of the college terminating his services 

18 Reverting to the relevant Statutes relating to 
affiliation and recognition of colleges contained in 
Chap XVIII of the Agra University Statutes which ad- 
mittedly applied in the two cases out of three before 
us. It will be found that conditions of service of teachers 
of affiliated colleges are contained in Statutes starting 
from Statute 28 and ending with Statute 42 Statute 
29-A provides that the Pnncipals and all other mem- 
bers of staff of the colleges shall be appointed on a de- 
finite -written contract of service which shall embody 
the specified points mentioned therein and shall be in 
the form appended at the end of the Chapter Eight 
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points are enumerated Cl 4 deals with the grounds 
on which services can be terminated and mentions' 

(a) wilful neglect of duty, 

(b) misconduct including disobedience of the 
oiders of the Principal, 

(c) breach of any of the terms of contract; 

(d) physical or mental unfitness, 

(e) incompetence provided that the plea of in- 
competence shall not be used against a teacher 
after two years of confirmation, and 

(f) abolition of the post with the prior appro- 
val of the Vice-Chancellor, 

and says that they shall be the only grounds on which 
services can be terminated Cl 5 provides for three 
months’ notice on either side for terminating the con- 
tract or in lieu of such notice the payment of three 
months' salary except when termination of service takes 
place under sub-cls (a), (6), or (c) of d 4 It would 
be noticed that the points which are required to be 
embodied in the written contract {is mentioned in 
Statute 29-A do not mention the procedure to be adop- 
ted for terminating the services of the teacher on the 
grounds enumerated m d 4 Such a provision is made 
by Statute 30, the material portions of which may now 
be quoted* 

30 Every decision by the Management of an 
aflihated college, other than a college maintained 
by Government, to dismiss or remove from ser- 
vice a teacher shall be subject to the provisions of 
this Statute 
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I 


(1) No order dismissing or removing from ser-l 
vice a teacher shall be passed unless charge hasg 
been framed against the teacher and commumcat-" 
ed to him/her with a statement of the grounds on 
which It IS proposed to take action, and he /she 
has been given adequate opportunity — 

(i) of submitting a written statement of 
his/her defence, 

(ii) of being heard in person, if he /she so 
chooses, and 
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(ill) of calling and examming such witnes- 
ses in his/her defence as he/she may wish, 
piovided that the Committee of ofGlcer autho- 
rised by the Managing Committee to conduct 
the enquiry may, for suflEaent reasons to be 
recorded in writing refuse to call any wit- 
ness 


(2) The Committee of Management may at any 
time, not exceeding two months from the date of 
the receipt of the teacher’s explanation m respect 
of the charge or charges communicated to him/ 
her, at a meeting convened under its rules, pass 
a resolution dismissing or removing from service 
a teacher for any one or more of the following 
grounds . 

(i) Wilful neglect of duty, 

(ii) misconduct, including disobedience to 
the order of the Pnnapal m the case of the 
teachers; 

(iii) breach of any of the terms of contract; 
or 


(iv) incompetence, provided that the plea 
of incompetence shall not be used against a 
teacher after two years of confirmation 
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(S) The teacher may at any time within fifteen 
days aftei the passing of such a resolution which 
shall contain the grounds of dismissal or removal, 
as the case may be, and which shall be communi- 
cated to him/her forthwith, apply to have the 
decision of the Committee of Management review- 
ed by It at a subsequent meeting, and the Com- 
mittee shall on receipt of such an application be 
summoned to a second meeting within one month 
of the receipt of such an apphcation. At such a 
meeting the teacher may submit an additional 
statement of his/her case and shall, if he/she so 
desires, be allowed to appear before the Commit- 
tee in person to state his/her case and to answer 
any question that may be put to him/her by any 
member present at the meeting If the teacher 
does not apply to have the resolution of the Com- 
mittee reviewed, or if the resolution is confirmed 
by the Committee at subsequent meeting by a two- 
thirds majority of the members present, further 
notice of dismissal or removal from service need 
not be given to the teacher but he/she shall be 
given a copy of the resolution passed at such a 
meeting 

(4) The Committee of Management may, ins- 
tead of dismissmg or removing from service the 
teacher, pass a resolution inflicting a lesser punish- 
ment by reducing the pay of the teadier for speci- 
ed period or by stopping increments of his/her 
salary for a specified period and/or may deprive 
the teacher of his/her pay during the period, if 
any, of his/her suspension Tlie teacher in such 
a case also shall be entitled to apply to have the 
resplution of ihe Committee reviewed as provided 
above, and if he/she is not satisfied with the deci- 
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Sion o£ the Committee, he/she may appeal to the 
Vice-Chaucelloi £oi reconsideration of his/her 
case and the decision of the Vice-Cliancellor shall 
be final The resolution of the Committee pun- 
ishmg tile teacher shall operate only when and to 
the extent approved by the Vice-Chancellor. 

* * • « 

(10) Every deasion of the Management about 
the dismissal or removal from service of a teacher 
shall be reported forthwith, along with a complete 
report and all connected papers, to the Vice-Chan- 
cellor who shall consider whether the provisions 
of the above Statutes have been complied with. If 
he IS satisfied that the provisions of the Statute 
have not been complied with or that the grounds 
on which the teacher has been dismissed or remov- 
ed from service are not adequate, he will disap- 
prove of the decision of the Managing Committee. 
The decision of the Vice-Chancellor shall be com- 
municated to the Management within six weeks 
of the receipt of the proposal for compliance If, 
however, the Vice-Chancellor feels that any parti- 
cular point needs clarification, he may call upon 
the Committee of the Management and the teacher 
concerned to give the necessary clarification before 
giving his decision The decision of the Manag- 
ing Committee will operate only if and when ap- 
proved by the Vice-Chancellor ” 

19 Sri S iV Kacker and Sri Jagdish Stoarup on be- 
half of the Management of the respective colleges sub- 
mitted that sub-s (2) of s 26-C of the Agra Act and 
the parallel provision contained in sub-s (3) of s 28 of 
the Meerut Act and the Statute 30 of Chap XVIII of 
Statutes of Agra University, by themselves do not have 

the force of law so as to regulate the relationship, bet- 
8 HC (BLR)— M78-.7 
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ween the management and the teacher ana do not 
tontei upon tiie teaciiei any cntorable legal right until 
and unless they axe iiicoiporated m the terms of writ- 
ten conuact between the teacher and the Management 
as envisaged by sub-s (1) ol s 26-C of the Agra Act or 
sub-s. ot s 28 of tile ivleeiut Act It was their sub- 
mission tnat tiiose piovisions being a part of the written 
contract any breach thereof by the Management would 
amount meiely to a breach of contract and not to the 
bleach of any statutory duty imposed by law. To put 
in different words breach of the said provisions by the 
Alanagement will not amount to a breach of law mak- 
ing the acuon null and void entithug a teacher to a de- 
claration or nijunction. Reliance was placed mainl y 
on a decision of the Supreme Court in the case of 
Fid^aiam Alura \ S N J College (1) m support of 
the submission that the provisions of Statute 30 and 
sub-s. (2) of s 25-C of the Agra Act or the parallel 
piovisions of Meerut Act have proptio vigote no force 
of law, the relationship between the parties being pure- 
ly contractual and the Management of the college not 
being a statutory body, the case of the teacher did not 
fall in any of the exceptions laid down by the Supreme 
Court in the case of S. R Tewari v. District Board of 
Agra (2). 


20. Sri Shanti Bhushan appearing for T .avmi 
Naram, Prmapal of Vaish College and Sri Raja Ram 
Agaiwal, appearing for Suresh Chandra, the teacher of 
Dayanand College, contended m reply that in accord- 
ance with the law declared by the Supreme Court in 
the case of Prabhakar Jodh y S A, L Pandey (3) des- 
pite the teacher of the affiliated college of the Meerut 
University having been appointed under a written con- 


(1) AIR 1972 SC. 1460 A ir 

(8) 1966 (2) SCR 718. 


1964 SC 1680. 
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trait the provisions of Statute 30 and of sub-s (2) of 
s 25-C of the Agra Act or sub-s (3) of s 28 of the 
Meerut Act will have the force of law and the relation- 
ship between the oarties cannot be said to be purely 
contractual, the conditions of service being governed 
and regulated by law and the teacher would be entitl- 
ed to a declaiation ot injunction as the Management 
constituted by the University Acts and the Statutes 
made thereunder functioning as a Statutory body in. 
terminating the services of the Principal or the teacher 
\iolated those provisions thus the teacher’s claim being 
based on breach of tlie Statute, the order of termination 
was liable to be declared null and void and the case 
squarely fell within the third exception formulated by 
the Supreme Court in S. R Texuan’s case (1) 
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21 Sri Shanti Bhiishan advanced a further argu- 
ment on behalf of Laxrni Narain, Principal of Vaish 
College, based on sub-s (2) of s 25-C of the Agra Act 
and the parallel provisions contained in sub-s (3) 
of s 28 of the Meerut Act He contended 

that the rule enacted in the said provisions 

was not a condition of service but a limitation 
imposed on the power of Management binding on it. 
therefore, the Vice-Chancellor not having approved of 
the action taken by the Management, the termination 
never became effective, at any rate is not yet effective 
and the Principal was entitled to an injunction or a 
declaration to that effect Sri Kacker for the Manage- 
ment refuted this contention, without prejudice to his 
main argument mentioned above and submitted that 
even without the approval of the Vice-Cliancelloi the 
termination of the senu'ce by the Management factuallv 
brought to an end the relationship of master and servant 
between the parties and at worst it will be a wrongful 
act on the part of the Management and not a bieach 
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ol law as the iailuie on the part of the Management to 
perfoim ith duty to send foi approval its resolution of 
leiminatioii to the Vice-Chancellor would not give any 
cnforcible right to the Principal and will only result 
in disaffiliation of the college at the discretion of the 
University Learned counsel said that mere absence 
of approval by the Vice-Chancelloi will not make the 
actual termination of service non est as there was a 
de facto end of the relationship of master and servant 
when the Management passed the resolution terminating 
the service of the Principal and since then he was ex- 
cluded from his office and did not do any work for 
the college as Principal Two cases were cited in this 
connection — S N Awastkt v President, K A Degree 
College (1) and Francis; v. Municipal Councillors (2) 

22 In AioastMs case (1) the High Court consider- 
ed the effect of cl (d) of the First Statute 6 06 of the 
Kanpur University It reads as follows: 

“The Management may, before or at the end of 
the period of probation (including the extended 
period, if any), terminate the services of a teacher 
of the College if his work or conduct is not consi- 
dered satisfectory 

Provided that prior permission of the Vice-Chan- 
cellor shall be necessary ” 

The probationary service of Awasthi, a teacher in the 
K A Degree College affiliated to Kanpur University 
were terminated by the Management of the College 
ivithout obtaining the prior permission of the Vice- 
Chancellor of the Kanpur University It was held that 
the resolution of the Managing Committee in effect 
terminated the services of the teacher and the termi- 
nation being without prior permission of the Vice- 
Chancellor the resolution made in contravention of 

(1) 1971 A.LJ, 1106 (2) 1960 (8) AU. E R. 688. 
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the Statutes b Ob (d) was iinvalid It was submitted 
by Sri Kackei tliat tliough the piior permission of the 
\ ice-Gancellor was uecessaiy under the Statute yet it 
was held that the lesolutiou of the Management etfec- 
ti\ely terminated the sex vices It is difficult to appre- 
ciate how the decision in Axoasthi s case (1) suppoits 
the pioposition, as the High Gouit struck down the 
resolution holding it invalid In fact the observations 
in para 7 of the reported judgment at p 1109 relied 
upon by Sri Kacker were made to repel an argument 
on behalf of the Management diat there was automatic 
cessation of the services of the teacher as his probation 
which was for two years was never extended and the so- 
called resolution was of no consequence 

23 In the case of Francis v Municipal Councillors 
(2) the Privy Gouncil considered s 16(5) of an Ordi- 
nance empowering the President of the Municipal 
Gouncil to remove persons from office appointed on a 
commencing salary of dollars 200 a month subject to the 
appioval of the Councillors There is nothing in the 
decision of the Privy Council in the case cited which 
may be of any assistance to Sri Racket as the decision 
turned on the finding that Francis was not removed 
from service by the President and was entided to damag- 
es as his services were actually put to an end by the 
Councillors who were the employers by confirming the 
decision of the Establishment Committee who terminat- 
ed the service of Francis Sri Kacker attempted to draw 
assistance from the decision of the Privy Council in 
Ftancis’s case (2) on the ground that though termina- 
tion of service was not in accordance with the law yet 
the termination was held effective as the Councillors 
who were the employers by confirming the decision of 
Establishment Committee, a body not authorised to 
(1) im A L J 1106 (2) 1962 (8) All E R 633. 
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1973 terminate the service, put an end to the relationship 
v«sH o£ master and seivant The submission was that the 
(Soc^l Management of the Vaish College being the employei 
passed a resolution terminating the service of the em- 
liKSHM ployee and no mattei the requuement of the law was 

^ that the termination should receive tlie approval of the 

J- Vice-Chancellor, it would still be effective and if found 
wiongful would only entitle the Principal to claim 
damages. 

24 Sub-s (2) of s 25-C of the Agra Act and the 
parallel provision in sub-s (3) of s 28 of the Meerut Act 
la) down that a decision by the Management of an 
affiliated college to dismiss or remove from service a 
teacher shall not take effect until it has been approved 
by the Vice-Chancellor In the cases cited by Sri Kacker 
the courts had no occasion to consider any such provi- 
sion of law That a decision would be subject to the 
approval of some person or authotity is not the same 
thing as saying that a decision shall not take effect until 
it has been approved by some person or authority It 
cannot be doubted, assuming the abovesaid provisions 
of the Agra Act and the Meerut Act have force of law 
and apply independent of the written contract, the 
dismissal or removal from service of a teacher by the 
Management of an affiliated college will not take effect 
until the happening of an event indicated in the said 
provisions, that is, the approval by the Vice-Chancellor 
The question whether these provisions by themselves 
do not regulate the terms and conditions of service of a 
teacher of affiliated college and acquire vitality and 
force only when they become a part of service contract 
IS yet be determined 

25 It was also suggested by the learned counsel 
for the Management of the colleges that the relation- 
ship between the Management and Us teachers being 
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wholly contractual the teachers did not enjoy any 
status as being occupant of any public office or the 
holder of any public office piotected by any piovision 
of law. This argument was refuted by the learned 
counsel appearing for tlie teacheis on tlie submission 
diat under the scheme ol the Univeisity Acts and the 
btatuies tlie teacheis and the Piincipals are holders of 
office of status as sucli, as the piovisions of ths law pto- 
tect their office and gi\e them security of tenure 

2b The important question then aiises for consi- 
deiation is whether such terms and conditions of service 
of tlie teacher of an affiliated college as find mention in 
Statute 30 or s 25-C(2) of Agra Act or s. 28(3) of the 
Meeiut Act have piopuo vigote force of law For 
the teachers, as said above, it was contended that to 
the natiue and character of their employment under 
the scheme of the Act and the Statute applicable the 
ratio of Jodh’s case (1) decided by tlie Supreme Court 
fully applied while on behalf of the Management it 
was contended that the ratio of Vidyaram Misia’s case 
(2) applied The learned counsel for the Management 
even went to the extent of submitting that the deci- 
sion of the Supreme Court in Vidyaiam Mtsra’s 
case (2) will be deemed to have overruled their ear- 
lier decision in Jodh’s case (1), a proposition which 
is very difficult to accept In Vidyaram Misra's case 
(2) tlie learned Judges of the Supreme Court noticed 
their previous decision in Jodh’s case (1) and disting- 
uished It but did not even remotely hint that Jodh’s 
case (1) was not correctly decided. It is not possible, 
therefore, to hold that the decision in Jodh’s case (1) 
stands overruled and the law declared therein is no 
longer good law and binding Rather a perusal of the 

(1) 1966 (2) S C R. 71S (2) A I R 1972 S C 1460 
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judgment of the Supreme Court in V idyuTctm MtsTa’s 
case (1) clearly shows diat the prinaple of law as for- 
mulated in Jodh’s case (2) was not disapproved but it 
was not found applicable to the facts in Vtdyaram 
Mtsra’s case (1) as the scheme under the Lucknow Uni- 
veisity Act and the Statutes applicable to the Associate 
Colleges of Lucknow University was found to be differ- 
ent in comparison to the scheme under the University 
of Saugar Act and the Ordinances made thereunder. In 
Jodh’s case (2) it was held by the Supreme Court that 
cl 8(vi) (a) of the College Code ^Ordinance 20) framed 
by the University requiring the Governing Body of the 
College not to terminate the service of any teacher con- 
firmed in the service of the college without following 
the procedure mentioned therein despite the fact that 
the teachers of the colleges were duly appointed on a 
written contract, conferred a legal right on the teach- 
ers of the affiliated colleges The argument that the 
College Code merely regulated the legal relationship 
between the affiliated colleges and the University and 
It imposed only contractual terms and conditions of 
service was repelled In Vidyaram Misra’s case (1) the 
Supreme Court found that on a plain readmg of Statute 
151 of Lucknow University it was manifest that all 
the terms and conditions of service of a teacher must be 
incorporated in the contract to be entered into bet- 
ween the college and the teacher concerned and did 
not say that the terms and conditions have any legal 
force without being embodied in an agreement, there- 
fore, without the contract they had no vitality or con- 
ferred any legal right The learned Judges emphasis- 
ed more than once in the course of their judgment that 
Statutes did not specify any procedure for removal of 
a teacher independently of the contract and the terms 


(1) A LR. 1973 S C. 1460. 


(2) 1966 flB) S C R 718 
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and conditions mentioned in Statute 151 had no efficacy 
unless they were incorporated in a contract. Thus two 
principles of law emerge from the decisions of the Sup- 
reme Court in Jodh’s case (1) and Vidyaram Misra’s case 
(2). Where any provisions of an Act, Statute or Ordi- 
nance relating to the conditions of affiliation of col- 
leges to a University on their own force, that is, propno 
vigore are enforable, no matter the teacher of the affi- 
liated college is required to be appointed under a writ- 
ten contract he will have an enforcible right entitling 
hinn to declaration of statutory invalidity of any action 
taken against him in violation of such provisions afEect- 
ing his employment, and (2) where the University 
Act, Statutes or Ordmances relating to affiliation of 
colleges to a Umversity require certain specified tenns 
and conditions to be incorporated in a written contract 
to be entered into between the Management of the affi- 
liated college and its teacher at the time of appointment, 
and nothing else remains affecting the conditions of 
service which is not wholly governed by the contract, 
then anything done by the Management of the affiliated 
college adversely affecting the teacher in respect of his 
employment would amount only to a breach of con- 
tract actionable in damages. 

27. The problem, therefore, in the cases before us 
reduces to this: whether sub-s (1) of s, 25-C and the 
relevant Statutes contained in Chap XVIII of the 
Statutes of Agra University relating to the terms and 
conditions of affiliation require the provisions of Sta- 
tute 30 and the provisions of sub-s. (2) of s. 25-C of 
the xkgra Act to be incorporated in the written con- 
tract ? Do they indicate that the same would not 
have any legal force unless a written contract contain- 
ing such terms and conditions was executed ? That 

(1) 1<)66 S C R 718 (2) A I R 197i8 S C 1460 
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is to say, whether Statute 30 and sub-s. (2) of s. 25-C of 
vll^ the Agra Act have the same character as cl 8 (vi) (a) 
(so^l of the College Code framed under the University of 
shamu ^ Saugar Act conferring an enforcible legal right on the 
LAKsioa teacher or are they merely in the nature of terms and 
conditions required to be incorporated in the written 
Astiisaia., j. contract ?■ 

28. Before examining the above propositions an 
argument raised on behalf of the Management to the 
effect that the Statutes or Ordinances framed under 
the Meerut Act in 'regard to conditions for affiliation 
of collges operate only in the field of relationship of 
the affiliated college with the University and any 
breach thereof by the Management of the affiliated 
college will only visit the affiliated college with the 
penalty of disaffiliation at the discretion of the Univer- 
sity and will not give any right to a teacher which 
could be enforce(i> before a court of law though such 
breach by the affiliated college affects the teacher pre- 
judicially, has to be considered. In JodVs case (1) the 
Supreme Court does not appear to have accepted the 
ailment so widely as stated above. The learned 
Judges observed: 

“It is not disputed on behalf of the respondents 
that the ‘College Code’ has been made by the Uni- 
versity in exercise of its statutory power confer- 
red by s 32 and under s 6(6) of the Act. It is also 
conceded on behalf of the respondents that the 
College Code is not ultra vires of the powers of the 
University contained in s 32 and s. 6(6) of the 
Act In our opinion, the provisions of Ordinance 
20, otherwise called the College Code, have the 
force of law But confers legal rights on the 
teachers of affiliated colleges and it is not the cor- 
rect proposition to say that the College Code 

(1) 1966 (!9 SCR. ns. 
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merely regulates the legal relationship between the 
affiliated colleges and the University alone. We 
do not agree with the High Court that the provi- 
sions of the College Code constitute power of Man- 
agement. On the contrary we are of the view that 
the provisions of College Code relating to the pay 
scale of teachers and their security of tenure pro- 
perly fall within the statutory power of affiliation 
granted to the University under the Act It is 
true that cl 7 of the Ordinance provides that all 
teadiers of affiliated collies shall be appointed 
on a written contraa in the form prescribed Sd. 
A, but that does not mean that teachers have mere- 
ly a contractual remedy against the governing 
body of the college On the other hand, we are 
of opinion that the provisions of d, 8 of the 
Ordinance relating to security of the tenure of 
teachers are part and parcel of the teacher’s service 
conditions and, as we have already pointed out, 
the provisions of the College Code in this regard 
are validly made by the University in exerdse 
of the statutory power and have, therefore, the force 
and effect of law. It follows, therefoire, that the 
College Code creates legal rights in fevour of 
teachers of affiliated colleges and the view taken 
by the High Court is erroneous.” 

29 From what is quoted above it is manifest that 
the Supreme Court took the view that as Ordinance 20 
was made by the University in exerdse of the statutory 
power laying down the terms and conditions of services 
of the teachers relating to thdr pay and scale and secu- 
rity of tenure properly fell within the statutory power 
of affiliation granted to the University under the Act 
and, therefore, they had the force and effect of law 
The Supreme Court deliberately rejected the proposi- 
tion that Ordinance 20 merely regulated the I^ai 
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1OT8 relationship between the affiliated colleges and the Uni- 

v^r yit versity alone. They further did not agree with the 

High Court that the provisions of Ordinance 20 consti- 
* tuted power of management They also repelled the 
laswmi contention that as d 7 of the Ordinance provided that 
all teachers of affiliated colleges shall be appointed on a 
j. written contract in the form prescribed for the teachers 
had merely a contractual remedy against the govern- 
ing body of the college 


30. Then relying upon the decisions of the Sup- 
reme Court in Ware Housing Corporation v. Tyagi 

(1) and Indian Airlines Corporation v. Sukhdeo Rai 

(2) , it was argued by the learned counsel for the Man- 
agement of the Colleges that though the statutes were 
framed under the Agra Act laying down the terms 
and conditions of relationship between the affiliated 
college and its teachers any order made in breach of 
such statutes would not amount to breach of any statu- 
tory obligation entitling the teacher to a dedaration 
and at, worst the resolution of termination passed by 
the Management of the College would only be a breach 
of contract making the management liable for damages 
It is important to note that in the two cases. Ware- 
housing Corporation (1) and Indian Airlines (2) the 
Supreme Court held that the relevant regulations 
framed by the Corporations had no statutory force. 
Since Jodh’s case (3) was not noticed in these cases, it 
cannot be said that the declaration of law in Jodh*s case 

(3) is no longer good and binding In the cases before 
us the teachers stand on a stronger footing. The Statu- 
te under Chap. XVIU of the Agra University Statu- 
tes which are applicable were not framed by the Meerut 
UmvCTsity. The Meerut Act by its s. 50(lXaa) enforc- 


q^'.AJR. 1970 sc 1344 
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ed it In feet these Statutes were substituted for the ion 
First Statutes of the University which up to that time vaish 
had not been framed It is not disputed on behalf of 
the Management that the First Statutes will always be 
a part of the Act and enforcible as such. It is difficult ukshm 
then to agree with the contention that the Statutes 
under Chap XVIII of the Agra University Statutes Aslant j. 
will not have the same force as the provisions of the 
Act. Statutes under Chap. XVIII, therefore, bear no 
resemblance to the regulatiolis made by the Ware- 
housing Corporation or the Indian Airlines Corpora- 
tion. 

31 To surmount the above formidable difficulty 
Sri Kacker for the Management of ths Vaish College 
went so far as to submit that the provisions of s 50(1) 

(fla) of the Meerut Act were ultra vires as they suffer- 
ed from the vice of excessive deljsgation of legislative 
power to the Executive There is hardly any tenability 
in this contention. What was provided by cl. of 
sub-s (1) of s 50 of the Meerut Act was that the State 
Government may, for the purposes of removing any 
difficulty in relation to enforcement of the Act direct 
that all or any of the Statutes or Ordinances made 
under the Agra University Act, 1926 diall with such 
adaptation and modifications whether by way of addi- 
tion, amendment or omission as it may be deemed to 
be necessary or eepedient, apply in relation to the 
University for so long as the First Statutes in respect 
of the same subject-matter arc not made under sub-s.(l) 
of s. 31. Sri Kacker si|bmitted that it has been left 
to the sweet will and upguided discretion of the State 
Government to apply any Statute or Ordinance under 
the Agra Act with any tind of addition, amendment 
or omission as the State Government thought neces- 
sary or expedient and that amounted to excessive 



614 


THE INDUN LAW REPORTS 


imz 

1978 delegation of legislative power Reference was made 
Vmbh to Jalan Trading Company v Mill Mazdoor Sab ha (1) 
wherein the Supreme Court struck down s 37 of Pay- 
shamm ment of Bonus Act, 1965 on the ground that it exceed- 
ed the permissible limit of delegations of legislative 

^ authority It was found that the section authorised the 

Astiuma, j Government to determine for itself what the purposes of 
the Act were and to make provisions for removal of 
doubts and difficulties which was the function of the 
Legislature and the power to remove the doubts 
and difficulty by altering the provisions of the Act 
would in substance amount to exercise of legislative 
function which could not bte delegated to an executive 
authority There is no analogy between the invalid 
s 37 of the Payment of Bonus Act, 1965 and d (aa) of 
sub-s. (I) of s 50 of the Meerut Act. Here the diflSi- 
culty is indicated by the Legislature itself, that is, 
non-framing of the first Statutes of the | University 
The State Government is not empowered to amend 
or modify the provisions of the Meerut Act • after 
forming an opinion what the purpose of the Act was 
and what difficulty was to be surmounted. Here the 
difficulty indicated is obvious The Meerut Act could not 
be worked out unless the first Statute had been framed 
along with it That was the difficulty The Statute 
and Ordinances under the Agra were already known 
and any of them were only left for mechanical appli- 
cation with the necessary adaptations and modifica- 
tions. No doubt some choice was left with the State 
Government as to what addition, amendment or omis- 
sion is to be resorted to for adapting the Statutes of 
Agra University but that would not amount to exces- 
sive delegation of legislative authority- See Re The 
Delhi Laws Act (2) The attack on the vires bfcl. 

<1) AIR 196T Sd «0t 


(2) A'l R. iwa SwC 889. 
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(aa) of sub-fi. (1) pf s. 50 thus fails. The Statutes of 
Chap. XVIII of the Agra University cannot, therefore, vaibh^ 
be equated with thp regulations made by the Warehous- 
ing Corporation or the Indian Airlines Corporation. 

32. For the Management the argument that even if 
the Statutes under Chap, XVIII of Agra University be 
deemed to be part of the Meerut Act stiU they will ope- Astbana, j 
rate only in the field of affiliation was again reiterated. 
Reference was made to two Supreme Court decisions 
iTw Regina v, St. Alloysius High School (1) and 
Dr Rampal Chaturvedt^ v University of Rajasthan (2). 

In Km Regina’s case (1) the Supreme Court found that 
Part II of Rules relied upon by Km Regina as binding 
on the respondent school having not been framed under 
s 56 of the Madrass Elementary Education Act, 1920 
had no statutory force and then held that nothing in 
those rules conferred upon an aggrieved employee of 
a school any right enforcible at law in the event of 
the Management of an Elementary School refusing to 
comply with those rules which, enter aha, enjoined 
upon a school to abide by the directions given there- 
under by the Education Officers of the Government 
named therein. The ratio of the decision in Km. 
Regina’s case (1) is, therefore, not attracted in the cir- 
cumstances of the case before us. In the case of Dr 
Rampal Chctturvedi (2), the decision of the Supreme 
Court turned on the fact that mere appointment of 
some Professors and Principal in the Faculty of Medi- 
cine of the University ignoring the provisions of Ordi- 
nance 65 framed by the University laying down mini- 
mum qualifying experience in service could not 
render the appointments invalid as those appoint- 
ments were validly made under the rules framed by the 
Governor under Art, 309 of the Constitution and Dr 


(1) Ain, 3.97J sc xssa 


(3) 1970 a) S c c IS 
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l«l Rampal Chaturvedi had no right to approach the High 
vaish Couii by means of a petition tor a writ ot quo warramo. 

me ratio ot this case also does not, theretore, help the 
Sh^ ividnagement of the colleges. 

n^yajT 33. In both the above cases ated on behalf of the 
Management certam observations were made that the 
Aittanalj. provisions on which,, the. petiUoners relied pertam to 
uie sphere of recognition and alhliation but that cir- 
comstance was not made th^ basis of the deasion. In 
I^m. Regina’s case (1) the specific rule relied upon by 
the petitioner was not found to have any force of law 
on an examination of the entire scheme of the Madras 
Lducation Act. In Dr. Rampal Chaturvedi s case (2) 
tiie Supreme Court did not examine the true nature of 
Ordinance 65 framed by the Rajasthan University, as 
u found the impugned appomtments justified under 
the rules framed by the Governor under Arf. 309 of 
me Consutution, which had an overriding effect. 

34. Revertmg to the main argument, it was next 
contended 6n behalf of the Management of the colleges 
tliat’even though the Statutes m Chap. XVIII of die 
Agra University Statutes may have derived their force 
from s 50(l)(afl) of the Meerut Act yet they will not 
confer any enforable right on the teacher or the Prui- 
cipal as Statute 29-A has the effect of making the 
conditions of service of teacher of affiliated colleges 
contractual. It 'was submitted that s. 25-C(l) of the 
Agra Act required a written contract which will contain 
such terms and conditions as may be laid down by the 
Statutes, so all those provisions in Chap. XVIII which 
answer to the definition of terms and conditions of ser* 
vice will form a part of the Written contract. It was 
further emphasised that the duty imposed on the 
Management and the power of approval to be exercised 
a) AIR. 1071 Stc 1090. (2> 1070 (1) S.CC 76 
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by the Vice-Chancellor under sub-s. (2) of s. 25-C of 
the Agra Act have been subjected to provisions to be 
maftp by the Statutes hence it is the Statutes which will 
prevail over the section and since the matter of approv- 
al by the Vice-Chancellor also comprises one of the 
terms and vconditions of service, it will also become a 
part of the contract In other words, the submission 
was that no matter pertaining to terms and conditions 
of service of a teacher or Principal of an affiliated 
college is left to be governed and regulated by the 
provisions of the Act or the Statutes independently of 
the contract as every term and condition of service 
has to be reduced mto a contract 

35, Sub-s (1) of s 25-C of the Agra Act says that 
every teacher in an affiliated College shall be appoint- 
ed under a written contract which will contain such 
terms and conditions as may be laid down by the Statu- 
te The plain meaning of the language used is that 
whatever terms and conditions which the statutes lav 
down for being embodied in the written contract will 
form the part of the written contract under which the 
teacher in an affiliated college would be appointed 
The Statutes have to be seen for finding out the terms 
and conditions that shall form part of the written con- 
tract It is not possible to give the meaning to the 
language of sub-s (1) that whatever pertains to terms 
and conditions of service of a teacher in the Statutes 
shall form part of the written contract It is only those 
terms and conditions of service which the Statutes re- 
quires to be embodied in the written contract that will 
form part of the contract. As already pointed out 
above, Statute 29-A of Chap XVITI specifies the points 
pertaining to the condition of service of teachers of affi- 
liated colleges for being reduced into a definite written 
contract of service and the model form of suth written 

8 HG (ILR)— 197S— 9 
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contract is also prescribed Once a document pertain- 
ing to the permanent service is executed embodying the 
points specified under Statute 29-A it will answer the 
requirements of sub-s (1) of s 25-C of the Agra Act 
Eight points have been enumerated in Statute 29-A of 
Chap XVIII None of the eight points jpentioned as 
terms or conditions of service cover the conditions 
found in sub-s (2) of s 25-C or Statute 30 of Chap 
XVIII Thus the Statute 29-A does not lay down 
that what is contained in sub-s (2) of s 25-C and 
Statute 30 must form part of tlie written contract 

36 The form of agreement appended at the end 
of Chap XVIII which is required to be followed for 
members of the staff other than the Principal in an 
afliliated college does not contain any clause in the 
nature of the provisions found in Statute 30 though 
there is a cl (11) to the effect that the decision of the 
college Management to dismiss the teacher shall not 
take effect unless it has been approved bv the Vice- 
Chancellor in accordance with the provisions of s 25-C 
( 2 ) of the Act In the form of agreement with the 
Piincipals of the affiliated colleges appended at the 
end of Chap XVIII els II, 12 and 13 are relevant 
They are reproduced for convenience of reference’ 

“11 That the services of the Principal shall 
not be terminated except by a resolution of the 
Managing Committee passed in a meeting of. the 
Committee expressly called for the purpose and 
attended bv at least two-thirds of the total mem- 
bership and such resolution to be effective must 
be passed by two-thirds raaiority of the members 
present 

12 That before such a resolution is passed the 
Principal., shall be acouiainted in writing with the 
grounds on which it is proposed to remove him 
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and lie shall be given enough time (not less than ^ 
fifteen days) to submit his explanation which shall Vamh 
be duly considered by the Managmg Committee be- 
fore the decision of removal is taken. The Prin- 
apal shall also have the right to be personally pre- 
seat at the meeting of the Managing Committee to — — 
plain his case but he shall withdraw from the As*ai». j. 
meeting when the vote is taken. 

13. That the resolution of the Managing Com- 
mittee removing the Principal shall operate only 
when approved by the Vice-Chancellor.” 

87 Statute 30 says that every decision of the 
Management of an affihated college to dismiss or re- 
move from service a teacher shall be subject to die 
provisions of that Statute It is not disputed that 
Prmapal is mduded within the word ‘teacher’ in the 
said Statute Worded as it is the Statute has an over- 
riding effect An order of dismissal or removal from 
service of a teacher by the Management of an affiliat- 
ed college cannot be made unless the provisions of the 
said Statute have been complied widi The provi- 
sions contained in Statute 30 are not a part of the con- 
tract of a teacher Neither Statute 29- A provides for 
it nor the appended model form Non-compliance 
with the provisions of Statute 30 by the Management 
would not amount to a breach of contract as the provi- 
sions of the Statute 30 are not the terms and conditions 
of the written contract The question is whether cl 
(12) mentioned above in the form of agreement with 
the Principals of colleges excludes the Principal from 
taking benefit of the provisions of Statute 30 in the 
matter of his removal from service. A comparison of 
cl. (12) with Statute 30 will show that while d (12) of 
the agreement does not give the Principal the right of 
cross^eisamining witnesses if he so chooses and of call- 
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mg and examining such witnesses m his defence as he 
may wish and the right of review md askmg tlie Man- 
agement to inflict a lesser punishment and so on, while 
Statute 30 confers all these benefits If in the case of 
a Prmcipal Statute is held to be superimposed by cl 
^12) of the agreement, then the Managmg Committee 
even w'ltliout affording an apportimity to the Principal 
of cross-exanunmg the witnesses and of calling and 
examining the witnesses m his defence, may ternunate 
the services of the Prinapal after meeting the require- 
ments of cl. (12) and the Prmapal will have no 
remedy. Thus the Principal wiU have lesser protec- 
uon than a teacher. For the same reason the 
mere mclusion of clauses in the agreement of the Prin- 
apal and the teaclier that the dismissal will not take 
effect all approved by the Vice-Chancellor wfll not 
mean that tlie provisions of sub-s. (2) of s 25-C of the 
Agra Act will lose their efficacy as a rule of law and 
become contractual. To the phrase “subject to the 
piovisions to be made by the Statute” occurrmg in 
sub-s (2) of s 25-C it is not possible to give the mean- 
ing that merely because Statute 29-A required a defi- 
mte written agreement embodying specific points, the 
contract super-imposes itself and sub-s (2) of s. 25-C 
of the Agra Act no longer remains operative proprto 
vigore I'he position that emerges out, therefore, is 
that despite the requirement of a teacher of an affi- 
liated college being appointed under a written contract 
rontammg such terms and conditions as may be laid 
down by the Statutes the provisions of sub-s. (2) of s 
25-C of the Agra Act and Statute 30 of Chap XVIII 
continue to govern and regulate the terms and condi- 
fions of service of the teacher m the matter of termina- 
tion of his services by the Management of the affiliated 
college and any breach of the provisions thereof will 
be a breadi of law' and not merely a breach of contract. 
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The present cases, thexetore, fall within the rule of 
law of Jodh’s case (1) and Vidyaiam Misra’s case (li) 
will have no application, inasmuch as in the case of 
Lucknow University the relevant provisions of the 
Act and the Statutes did not leave out anything pei- 

to teinis and conditions of a teacher of an asso- 
aated college which was not required to be reduced 
m the iorm of a contract In the case of teachers of 
the assoaated college of Lucknow University as found 
by the Supreme Court the right of a teacher was pure- 
ly a contractual right unprotected, unregulated and 
uncontrolled by any provision of law independent of 
the contract. 

Having held above that the provisions of 
Statute 30 of Chap. XV Iff and sub-s. (k) of s. k5-C of the 
Agra Act contiol and regulate the seivice conditions of 
the teacher of the affiliated college independently of 
written contract, the answer to the question whethei 
the relationship between a teacher and the Manage- 
ment of an affiliated college is that of pure master and 
servant, that is to say, wholly contractual will be obvi- 
ous. As pointed out by the Supreme Court m Jodk’s 
case (1) such provisions are made by the Umversity in 
exercise of its powers of affiliation granted by law to the 
University and are made with the object of afifordmg 
protection to the teachers of the affiliated college against 
any arbitrarmess of the Management m the mterest of 
efficiency in the field of education When a college is 
admitted to the privilege of affiliation or assoaation 
with the University, its Management is bound by the 
conditions of affiliation imposed by the University 
under the Act incorpoiaung such Umversity and the 
Management cannot be heaid to say with unpunity 
diat though it has not complied with the conditions 

(1) 1965 (P) S C R 718. (2) A I R 1979 S C 1«0 
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tlius impoied and at its sweet-will has put an end 
U) the service o£ the teachei, will pay damages to him 
if the teiiniiiation is found to be wrongful. The law 
declaied by the Supieme Court in Jodh's case (1) clear- 
ly lays down that where die services of a teacher are 
teiminated in the breacn of the provisions of the Act 
or the Statutes of the University which propno vigor e 
can be enforced independent of the contract the teach- 
er will have an enforable right. In Vidyaram 
case It has been held that where the provisions of the 
Act or Statutes of the University themselves provide that 
all that pertains to the terms and conditions of service 
will be reduced into a written contract, then the only 
remedy of the teacher is by way of suit for damages as 
the terminaaon of his service in the breach of the terms 
and conditions of his service would merely amount to 
breach of contract. To that extent the rule of law laid 
down by this Court in the case of Dr. Pun v. Meerut 
University (3) is no longer good law as the Supreme 
Court has not recognised the doctrine whereby parties 
are required to enter compulsorily into a contract em- 
bodymg the terms and conditions laid down by that 
law, then the relationship is not that of pure master and 
servant and any breach of the terms and conditions of 
service would amount to a breach of law. 


39 The matter can be examined from another 
angle. It was argued by Sri Shank Bhushan for the 
Principal of the Shamh College that the right flowing 
from s 25-C(2) of the Agra Act and the parallel pro- 
visions of s 28(3) of the Meerut Act in favour of the 
teacher is a legal right independent of the rights flow- 
mg from the written contract He further submitted 
that the same is the position with regard to the rights 
conferred by Statute SO of Chap XVIII of the Agra 

as 1966 ® S G R 718 (2) A I R 1972 S C 1460 

(3) 1969 AL.J 612, 
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University Statutes • Submission was that the teacher 
enjoys an immunity or a protection and no decision of 
the Managing Committee dismissing or removing him 
can be taken without complying with Statute 30 and it 
rt'ill be eftective only when approved by the Vice-Chan- 
celloi. The object, the fulfilment of which the said 
provisions manifest, is that the disruption of the rela- 
tionship of employer and the employee between the 
Management and the teacher cannot take place without 
first fulfilling the duty imposed on the employer and 
further only when a third party that is, the Vice-Chan- 
cellor assents to it The act of assent or approval by 
the Vice-Chancellor is not and cannot be part of the 
contract between the employer and the employee but 
IS a super imposition by law outside the contract 
There appears to be great tenability in this contention 
On behalf of the Management it was, however, submit- 
ted as pointed out above that dismissal or removal from 
service of a teacher by the Management of an aflBliated 
college no doubt shall not take effect until it has been 
approved by the Vice-Chancellor but this section makes 
It subject to the provisions to be made by the Statutes 
and since the Statutes prescribe for the terms and con- 
ditions of service to be embodied in a written contract, 
rhe act of the approval by the Vice-Chancellor in order 
lo give effect to the dismissal or removal of a teacher be- 
comes a part of the contract of service It is difficult 
lo agree with this submission No Statute can reduce 
(he necessity of approval by the Vice-Chancellor to a 
mere contract between the Management and the teadi- 
er as that would imply that the parties can contract 
themselves out of it and render the Act nugatory 
Such a term in the contract will be illegal 

40 The phrase “subject to nrovisions to bq made 
by the Statute" occurring in the s 25-C(2) will only 
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mean that the manner of reporting of the decision by 
the Management of an affiliated college to dismiss or 
remove from service a teacher and the manner of ap- 
proval by the Vice-Chancellor is to be regulated and 
controlled by the Statute Cl. (10) of Statute 30 of 
Chap XVIII lays down the manner and the procedure 
. in this respect It provides that the decision of the 
Management about dismissal or removal from service 
of a teacher shall be reported forthwith along with a 
complete report and all connected papers to the Vice- 
Chancellor who shall consider whether the provisions 
of the above Statutes have been complied with It is 
significant to note here that the Vice-Chancellor is en- 
joined to consider whether the provisions of the Statute 
are complied with and not whether the terms of the 
written contract have been complied with If the Vice- 
Chancellor is satisfied that the provisions of the Statutes 
have not been complied with and the grounds on which 
a teacher has been dismissed or removed from service 
are not adequate he will disapprove the decision of the 
Managing Committee The decision of the Vice-Chan- 
cellor shall be communicated to the Management with- 
in six weeks of the receipt of the proposal for compli- 
ance If, however, the Vice-Chancellor feels that anv 
particular point needs clarification he will call upon 
the Committee of the Manasrement and the teacher 
concerned to give the necessary clarification before 
giving his decision The decision of the Managing 
Committee will operate only if and when approved bv 
the Vice-Chancellor Thus cl (1 0) of Statute 30 which 
as held above is not an essential part of the written con- 
tract contemplated by Statute 29(A), when it says that 
the resolution of the Committee punishing the teacher 
shall operate only when and to the extent approved bv 
the Vice-Chancelloi reinforces what is provided by the 
Act. The Committee of Management and the Vice* 
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Chancellor have to act %\nthin the ambit of the said 
clause and this is what is meant b} subjecting the tahing 
of effect of the decision on the approval of the Vice- 
Chancellor to tlie Statute and nothing more 

41 The provisions of Statute 30 appear to be 
basically founded on the well established principles of 
natuial justice for affording adequate and reasonable 
cprortunity to the teacher accused of misconduct 
Theie appears to be force in the submission of the 
learned counsel appearing for the teachers that it could 
not have been the intention of the framers of the Act 
and the Statutes that any breach of the rules of natural 
justice as embodied in Statute 30 would be merely a 
breach of contract This reinforces the conclusion that 
Stitut^ 30 tvas not intended to be merely an essential 
ine^ediant of the terms and conditions of the contract 

42 To sum up this part of the case it is clear that 
s 25-C(2) of the Agra Act, parallel s 28(3) of the 
Meerut Act and the Statute 30 of Chap XVIII of the 
Agra University are proprio vig;ore enforcible and any 
breach of any terms thereof will be breach of Statute 
and not a breach of contract 

43 The next important question that remains to 
be considered is the nature and status of the Committee 
of Management of the colleges concerned Relying on 
Dr Vidyaram Misra v S J N College (1) the learned 
counsel for the colleges contended that the Committee 
of Management of the colleges concerned is merely a 
private body and not a Statutory body Para 13 at p 
1455 of the report was referred The Supreme 
Court observed: 

“Besides, in order that the third exception to 
the general rule that no writ will lie to quash an 
order terminating a contract of service, albeit il- 

(1) A I R 1973 S C 1450 
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legally, as stated in 5 i? Tewan’s case (1) might 
apply, it is necessary that the order must be the 
order of a statutory body acting in breach of a 
mandatory obligation imposed by a Statute The 
college, of the Managing Committee m question, 
is not a statutory body and so the argument of 
Mr Satalvad that the case in hand will fall under 
the third exception cannot be accepted The 
contention of counsel that this Court has suh- 
silentio sanctioned the issue of a writ under Art 
226 to quash cm order terminating services of a 
teacher passed by a college similarly situate in 
JodNs case (2) and, therefore, the fact that the 
college or the managing committee was not a 
statutory body was no hinderance to the High 
Court issuing the writ prayed for by the appellant 
has no merit and this Court expressly stated in 
the ludgment that no such contention was raised 
in the High Court and so it cannot be allowed to 
be raised in this Court ’ (Italicised mine) 

44. A reading of the above quoted extract would 
show that no question was raised in Vidyaram Misra^s 
case (3) that the Managing Committee of S N J 
College was a Statutory body An argument was ai 
vanced on the footing that though it was not a Statu- 
tory body yet in Jodh’s case (2), the fact that the Man- 
aging Committee of the College being a non-statutory 
body was not considered as hinderance to the High 
Court issuing a writ, therefore, the Supreme Court 
would be deemed to have subsilentio sanctioned in the 
issuance of a writ against a non-statutory body This 
argument was repelled Can it be said then that the 
observation of the Supreme Court “the college, or the 
Managing Committee in question, is not a statutory 

a) 8 SCR 6B* AIR, 1964 (2) (1965^ 0 SCR 718 

C 1680 (3) AIR 1972 SC. 1480, 
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body”, IS a declaration of law to the efiEect that the 
Managing Committee of the Colleges affiliated to all 
the Universities are non-statutory bodies ? No legal 
principle or doctrine can be evo'vcd from the said ob- 
servation of the Supreme Court It is at best a decla- 
ration of fact that the Managing Committee of the 
S. N J College was not a statutory body Since it is 
only a declaration of law which is binding on all courts 
under Art. 141 of the Constitution and not a declara- 
tion of fact, the learned counsel for the Management 
cannot press into service Art 141 of the Constitution 
The said observation also cannot be bmding as a pre- 
cedent inasmuch as the question was not raised before 
the Supreme Court that tlie Managing Committee of 
the S N J College was a statutory body. Therefore, 
the decision of the Supreme Court in Vtdyaram Mtsra 
V S N J. College (1) does not hinder the examination 
of the question whether the Managing Committee of 
the colleges concerned in the case before us can be said 
to be a statutory body within the meaning of the third 
exception laid down by the Supreme Court in Srt Nath 
Ttwart's case (2). 

45. It IS admitted that the Shamli College is owned 
by a Registered Society Similarly the Dayanand 
College, Dehra Dun is owned by a Registered Society. 
The governing body of either of the two institutions 
certainly will not be a statutory body. It was urged 
that the governing body of each of the two colleges or 
any smaller body appointed by it under its registered 
rules to manage the college will also not be a statutory 
body as a statutory body is that body which is created 
by a Statute. For the teachers it was submitted that 
the Committee of Management of an affiliated college 
in its constitution, composition and functions is not a 
body of persons coming into existence under the rules 

(1) A.I R 1973 S C 1460. (2) A I R 1964 S.C 1680 
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of the Registered Society but is a body of peisons having 
a separate composition and is constituted by the Uni- 
versity Act and the Statutes 

46. Statute 14 of Chap XVIII of the Agra Univer- 
sity Statutes by its d (c) lays down that a college apply- 
ing for affiliauon to the University in any faculty shall 
be requiied to satisfy the Vice-Chancellor with regard 
to that It IS suitably organised, is under proper manage- 
ment and the constitution of the Managing Committee 
provides (1) for the Prmcipal of the College to be an ex 
officio member of the Managing Committee of the col- 
lege, (2) for the representation of the teadier on the 
Managing Committee, one teacher who is to be head of 
his Department to be chosen on the Managing Com- 
mittee in order of seniority in the college by rotation 
for one academic season Statute 7-03 of the First 
Statute of the Meerut University by its d (d) requires 
the satisfaction of the Vice-Chancellor as to be consti- 
tution of the Management of the proposed college to be 
so broad-based as to include members from different in- 
terested groups who can be lelied upon to take an en- 
lightenetl interest in the affairs of the college and it 
further provides for representation on the Management 
of (1) the Principal of the college, an ex officio mem- 
ber, (2) the senior most teacher (as judged by length of 
service as a teacher in the college concerned), (3) two 
persons nominated by the Executive Council for a term 
of five years Then by els (e), (f) and (g) placed cer- 
tain limitations as to its membership and constitution 
For the purpose of the cases referred it is the Statute 14 
of Chap XVIII of the Agra University Statutes which 
applies vide s 50(l)(aa) of the Meerut Act 

47. Under s 5(ii) of the Meerut Act a power has 
been conferred on the University to admit to the pri- 
vileges of affiliation under the prescribed conditions 
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any college situate within the area of that University. 1973 
S 2 (a) of the said Act defines an affiliated college as 
being an institution affiliated to the University in ac- collecb 
cordance with the provisions of the Act and the Statutes 
of the University In cl (i) of s 2 of the Meerut Act TAK<ima 
die Management ‘means the Managing Committee or Ntwavan 
bod) charged with managing the aftairs of an affiliated k b 
college Chap XVI II of the Agra University Statutes 
presaibes the conditions for admitting any college to 
the privileges of an affiliation to the University One 
of die conditions pi escribed in Chap XVIII of the 
Statutes as mentioned 111 Statute 14 , stated above, is 
that the College is suitably organised, is under proper 
management, and the constitution of the Managing 
Committee conforms to the provisions therein. Once 
the Managing Committee of an affiliated college is cons- 
tituted and composed in accordance with the Statute 
14 , It becomes the ‘Management’ as defined in cl (i) 
of s 2 of the Meerut Act It is not disputed that the 
two colleges concerned are affiliated colleges of the 
Meerut University as defined under s 2 (a) of the Meerut 
Act. It is further not disputed that the Managing 
Committee of each of the two colleges is constituted 
and composed in accordance with the Statutes. The 
Managing Committee of the colleges then becomes the 
‘Management’ as defined under the Meerut Act. It 
IS not possible to accept the submission of the learned 
counsel for the Management that the Managing Com- 
mittee of the colleges is a body constituted under the 
rules of the Registered Society, which owns those col- 
leges How a Managing Committee of an affiliated 
college is to be constituted is laid down by the Statutes 
relating to affiliation and its constitution and composi- 
tion IS not left to the free will of the members of the 
Registered Society It may be that the very personnel 
of the managing body constituted under the rules of 
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1973 the Registered Society even en-block become a part 
of the personnel of the Managing Committee of the 
affiliated college but the fact that along with them 
SHA^^u* are introduced as members the Principal of the 
Lakshmi college and a repicsentative of the teachers by 
Nar^ rotation as enjoined by the Statute of affiliation, 
Athana j Managing Committee so constituted could not 
' ’ be the same as the original committee constituted under 

the rules of the Registered Society The Meerut Act 
and the Statutes introduce a foreign element into the 
Management consisting of persons who may not be the 
members of the Registered Society Thus the Manage- 
ment of an affiliated college is a creation of the Meerut 
Act and the Statutes and pei forms such duties and func- 
tions as are imposed upon it by the Meerut Act and 
the Statutes It is, thciefore, not possible to accept 
tile argument that the Manegement of an affiliated 
college IS created by non-statutory agency, that is the 
Registered Society Here is a case where under the 
scheme of the Meerut Act and the Statutes a certain 
proportion of the members constituting the Managing 
Committee of the College, be in majority are left at the 
choice of the Registered Society and certain members 
constituting it, though in minority, are imposed by the 
Statutes The recognition of those members constitut- 
ing tlie Managing Committee who are appointed at the 
choice of the Registered Society is itself sanctioned by 
the Statutes The body as a whole with the Principal 
and the representative of teachers then becomes the 
'Management’ as defined under s 2(i) of the Meerut 
Act If It be held that the existing committee select- 
ed or elected by the Registered Society is constituted 
as the Managing Committee with the Principal as ex 
officio and the representative of the teachers by rotation 
as additional member, even so the Meerut Act and 
IStatutes adopt such a body as the Management Thus 
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in any view the ‘Management’ of the affiliated college 
will remain a creature of the Meerut Act and the Sta- 
tutes The power to appoint teachers of the affiliated 
colleges IS conferied on the ‘Management’ in the 
maniiei prescribed by the Statutes, vide s 26(1) of the 
Meerut Act No other body of persons owing or ad- 
ministering the college except the ‘Management’ as 
defined under the Meerut Act can employ a teacher. 
The duty to appoint the teacher, therefore, is cast on 
the ‘Management’ by the Meerut Act. Thus the 
‘Maiiagement’ acts as a statutory functionary when ap- 
pointing a teacher of an affiliated college It follows, 
therefore, that when the Management dismisses or re- 
moves a teacher it also acts under the authority of the 
Statutes as a statutory functionary It is the Manage- 
ment as defined under s 2(i) of the Meerut Act who is 
the employer and not the Registered Society Once 
the Committee of Managtment of an affiliated col- 
lege is constituted as explained above, it no longer 
remains under the control or supervision of the Regis- 
tered Society owing the College The Vice-Chancellor 
of the University exercises general control over the 
affairs of the affiliated college under sub-s 4 of s 10 of 
the Meerut Act Since the affiairs of an affiliated col- 
lege almost in all respects are supervised by the Com- 
mittee of Management of the College, the Vice-Chan- 
cellor of the University will have a controlling hand 
over it Further by its s 6 the Meerut Act em- 
powers the State Government to cause an inspection 
and enquiry to be made of any affiliated college and 
compel the compliance of any direction given by it to 
the Management of the affiliated college Thus under 
the scheme of the Meerut Act the Management of an 
affiliated college does not function as an autonomous 
independent body of private persons but is supervised 
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and controlled by the State Government and the Vice- 
Chancellor of the University. 

48 It was then suggested on behalf of the Manage- 
ment that in so far as the teacher is concerned, his rela- 
tionship with the Management remains contractual as 
the Meerut Act lays down that every teacher of an affi- 
Asthana, j iiated College will be appointed under a written con- 
tract and without first entering into a contract the 
Management will not have any jurisdiction over the 
teacher The submission was that the Management of 
a college even if said to be functioning under the 
Meerut Act and Statutes, will have no jurisdiction over 
a teacher unless a contract is entered into between the 
Management and the teacher and the Management being 
that of a private college entirely managed by private 
funds the mere fact of affiliation of the College to the 
University will not make it quasi-public authority 
amenable to the jurisdiction of the High Court under 
Art 226 of the Constitution Reliance was placed on 
Josheph Mundassery v Manager, St Thomas College, 
Tnchur (1) wherein it has been held that a Manage- 
ment of private college entirely managed by private 
funds would not be a quasi-public authority merely 
because of its affiliation to an University Even if this 
be true, it will not help in solving the problem arising 
before us In the case cited the learned Judges found 
that there was nothing in the Madras University Act, 
the Statutes, the Ordinances and the Regulations im- 
posing any duty on the Management of an affiliated col- 
lege in regard to the conditions and terms of service of 
its teachers and they held that a mere resolution of the 
Executive Council of the University approving of the 
report of inspection recommending that in case of dis- 
pute between the Management and its teacher, the 
rules applicable to Government servants would apply 
will not become the law of the University The deci- 

fl) AIR 1954 Tra Co 199 
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Mon 111 the said case thus turned ou the absence ol any 

piovision in the Umveisity 4ct, Statutes, Ordinances vmsh 

and Pcgulations legulating and controlling the lela- 

Uonship beliv'een the Management oi an affiliated Col- shamu 

lege and its teacher This is not the case heie It i'*wsn.ir 

has been demonstrated above diat the Meerut Act and 

K B 

the Statute do regulate and conliol the lelatioii'hip Astbana, j 
between the Management of affiliated college and us 
teacheis imposing certain duties on the Management 
and the Vice-Chancellor Though the relationship 
between the teacher and the Management of an affiliat- 
ed college originates from a contract but once such a 
relationship arises and that relationship in certain res- 
pects is controlled and regulated by the Meerut Act 
and the Statute and the duties are imposed on the 
Management by the Meerut Act and the Statute in re- 
gard to the lelationship then in performing its duties, 
the Management would be subject to the power of 
judicial review b\ the High Court In “judicial 
Review of Admmistiative Action” S A de Smith at 
p 391 (Second Edition) savs 

“On the other hand a body invested bv Statute 
With jurisdiction over persons who have entered 
tito contractual relationship with it may be sub- 
j’ecf to certiorari and prohibition although the oc- 
ocasion for the exercise of its j'urisdiction does not 
arise until the contractual relationship is fonnecl.” 

It has been .shown above that the Meerut Act by its 
>< 28(3) and the Agra Act by its s 2.'>-C(2) impose a 
duty on the Management of an affiliated college and 
Statute 30 of Chap XVIIT also imposes a duty on the 
Management whicli wholly fall outside the scope of the 
imtten contract The Management while performing 

(hose functions will be exerasing a statutory jurisdic- 
S HC (ELK)— 1973— U 
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tion on the teacher not as a private body thou3;h a part 
o£ its membership may have been elected oi selecterl 
originally by the Registeied Soaety, a private body, 
and when it acts in breach of the provisions of the Act 
and the Statutes m any mattei in regard to a teacher 
falling outside the scope of the written contract, ir 
would be amenable to the jurisdiction of High Court 
under Art 226 of the Constitution The Supreme 
Couit appears to have approved of the above principle 
in Roshan Lai Tandon v Union of India (1) It 
observed: 

“It IS true that the origin of Government service 
IS contractual There is an offer and acceptance 
in eveiv case But once appointed to his post or 
office the Government servant acquires a status and 
his rights and obligations are no longer determin- 
ed by the consent of both the parties, but bt 
Statute or Statutory rules which may be framed 
and altered unilaterally by the Government In 
other words, the legal position of a Government 
servant is more of status than of contract The 
hall-mark of status is the attachment to a legal le- 
lationship of rights and duties imposed hy public 
law and not by mere agreement of the parties ” 
(Italicised mine) 


49 In sum it can be stated that there may be bodies 
which are Statutory and which are non-Statutory Sta- 
tutory bodies may perform statutory functions and may 
perform non-statutory functions When statuton 
bodies perform statutory functions their acts will be 
amenable to judiaal review by the Court When sta- 
tutory bodies perform non-statutory functions their 
acts may not be amenable to judicial review b^ the 


O) A l R 1967 S C 1889 at 1894 para 6 
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fouii When non-s1atlltf/l^ bodie& [xnioim non-s<atu- 
ff)i » function'' then .itt > uiP iiot he subject to judicial 
leuew h\ the coiiit h-it ■\hc-i tile's nerfoini statutory 
functions theie is no ■'alicl ic.tson wh\ it not be held 
that their actions will be amenable to judicial review 
l)s the Court inasinui n as nnu-statutor\ bodies when 
jieilotmina; siatuton functions will be notluns else 
than mere instiument dities actint!, unde’ the Statute 
which imposes duties -toon it affecting the rights of 
thiid persons and jiaities 

aO The conclusion therefore is that the Manage- 
ment of an affiliated c ihegc of the Meerut Universitv 
IS a statutorv body or a statutory functionary while dis- 
chaiginu its functions imdei the Act and the Statutes 
within the meaning of the third exception formidated 
by the Supieme Court in S R Tervari’s case 0^ 

51 It has been demonstrated that- the Management 
of an affiliated college of the Meerut University when 
appointing a teacher or when terminating his sendee 
functions as a statutoiv body, s 25-C(2^ of the Agra ^ci: 
or the parallel s 28(3') of the Meerut Act and Statute 
30 of the Chap X^TII of the Agra Universits’ Sta*^ufes 
are enforcible Pio/u?o vispTc and thoueh the origin of 
service of a teacher or Principal is contractual but once 
appointed to his post he acquires a status as attached 
to that relationship are rights and duties imposed bv 
the Meerut Act and the Statutes 

i2 The discussion above is sufficient for formulit- 
ing the answers to the three propositions framed in 
pua 1 i 

(1) The service of a teacher inchidino the Pnn- 
cipal of the affiliated colleges in quevtion is not 
pu’ol\ ronti actual and is regulated and controlled 

Cl) AIR 1964 SC 1680 
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b' Hie ]5rovisions of the Meerut Act and the Sta- 
tutes 

(2) The ‘Management’ of the two colleges con- 
cerned acts as a statutoiy body or statutoiy lunc- 
tionary when u takes action to terminate the ser- 
vice of a teacher 

(3) The teacl'ci will be entitled to an appro- 
jinate in]unction and a declaration of statutory in- 
vahdit) of the action taken against him in terminat- 
ing his service by the Management in violation of 
any provision of the Meerut Act and Statutes 

5 i In Second Appeal No 2973 of 1 972, Vaish Col- 
lege, Sliamli o Sn Laxmi Naiain. the plaintiff-i espon- 
deiit I.axmi Narain tvould be entitled to the relief 
claimed in the plaint on the facts and circumstances 
of the case 


54 In Special Appeal No 1516 of 1971, the Board 
of Management of Dayanand Bri]endra Swarup Degree 
College V Suresh Chandra Verma, the petitioner-res- 
pondent Suresh Chandra Veima will be entitled to the 
appropiiate relief if the ‘Special Appeal Bench affirms 
the factual findings recorded by the learned sinele 
fudge 

Wnt Petition No 858 of 1970 

55 Now the question referred in Writ Petition 
No 858 of 1970 Ahmand Husain v Aligarh University 
be considered That question is whetlier a writ peti- 
tion is maintainable by an employee of an University 
which is a Statutory body on the ground that hio services 
have been terminated or he has been reduced in rank 
m violation of the provisions of the regulations fiamed 
by the University? 

56 The question is couched in ivords general in 
nature The question postulates that the University 
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IS a sta..ct!or) bocK w^nch it certainly is It has been 
laid down b\ the Supieme Court in S JR Tewan’s case Vaish 
(1) that when a Statutory Bodv acts in the breach of a ^sooietv) 
statutoiv provision while terminating the sei vices of 
Its employee its action is amenable to the writ juris- 

diction of the High Court under Art 226 of the Consti- 

lution The question therefore, reduces to whethei Astnana I 
I lie regulations of which the breach is complained of 
jte m the nature of statutory regulations or provisions^ 

If the answer is in the affirmative then the remedy 
under Art 226 of the Constitution will be available 
when the University terminates the services of its em- 
ployee in the breach of such regulations 


f)7 Since a reference has been made in the case of 
Aligarh University, the nature and the character of 
the Regulations framed under the Aligarh University 
Act, 1 <?20 of which the breach is complained of by the 
petitioner have to be examined The petitioner is a 
Head Cleric in the Aligarh Muslim University He 
was promoted to the post of Assistant Registrar and 
tvas kept on probation for one year The petitioner 
claimed that he successfully completed the period of 
])iobation and became confirmed in the ix>st The 
petitioner, however was reverted to his substantive 
PO‘-t of Head Clerk The petitioner has questioned 
the validity of the resolution of the Executive Com- 
mittee of the University in his petition undei Art 226 
of the Constitution He questioned the validity of the 
order on the ground that he was a confirmed Assistant 
Registrar and the resolution refusing to confirm him 
in the post of Assistant Registrar and levertinv 
him to the post of Head Clerk amounted to his 
removal from the post of Assistant Registrar and 
reduction in rank without affording him a reason- 
ihle opportunity of showing cause The writ 

01 AIR lOfij S r IfifiQ 
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petition was heaid b'^ our brother G C Mathur 
An objection was laised by the learned counsel foi thf 
UniveisiU that the petitioner’s lemedy, if any, la\ by 
i\a) of a smt for damages Reliance was placed on 
behalf ol the Unnei-sxt) on a decision of the Division 
Bencii in the case of Mohd Nafis Khan v 'Aligarh Vni- 
i>n<!ity (D Riothei Mathttr held that another Divi- 
sion Bench decision to which he was a party in F P 
Kapooi V University of Roo'tkee (2), was in conflict 
with the former decision He, therefore, directed the 
reference 

58 It appears from the petition that the petitioner 
was appointed as officiating Assistant Registrar by the 
Vice-Chancellor on 23rd January, 1963 His substan- 
tne post at that time was that of a Head Clerk in the 
University The action of the Vice-Chancellor ap- 
pointing the petitioner as an officiating Assistant Regis- 
trar was ratified bv the Executive Council of the Uni- 
versity' The petitioner was then appointed in tem- 
porary capacit\ as Assistant Registrar till such time as 
regular arrangement yras made oi till further order, 
whichey^er lyas earlier Then by a resolution of the 
Executive Council of the Universiti, held on 6th Feb- 
ruary. 1965, the petitioner was appointed as Assistant 
Registrar of the Univeisity on probation of one year 
with effect from 7th February, 1965 on the recom- 
mendation of a duly constituted selection committee 
The petitionei claims that after he had completed the 
period of probation of one year, he should have been 
confirmed as Assistant Registrar of the University ivith 
effect from 7th February, 1966 but the Univeisity 
neither confirmed the petitioner nor extended the 
period of probation and, therefore, the petitioner 
became confirmed in the eye of law as an Assistant 

(1) Spl App No 95 of 72 dated (2) Spl App no 640 of 1S71 datof 

91-4-'72 19-1-1972 
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Registiai o£ liie bui\ei!>ity but the RegiiU.ti oi tlic 
buiveiaity by hib lettei dated oth Apiii, iyt>b iiiioua- 
eU Uit peuuonei tliat the Jbxecuti\c bouncii oi the 
Uiuveiiii) at it!> meeting held on 2btli xMaioi, I90u Jub 
appioved die extention oi die petitiouei b piobationai) 
appointment ab an Abbistaiit RegibUai oi Uie Uaivei* 
bit) b) SIX months from 7di februai), lUbb One oi 
the challenges raised by the petitioner m the writ peti- 
tion was that he had akead) become confirmed and the 
Executive Council of the Umversity had no jurisdiction 
to extend the probation retrospective!). The peti- 
tioner then further stated that even aftei the expir) 
of SIX months die so-called extended peiiod came to 
an end on 6th August, 1966 but the Executive Council 
oi the Uiiiveisit) did not pass any ordei eithei extend- 
ing the period of probation or confirming the petitioner 
on die post. Then it was said that the Executive 
Council on 9th Febiuary, 196b iurthei extended the 
piobation period b) thiee months This action of the 
Council was also challenged on the same giound as 
stated above When this extended probation came to 
an end on bth November, 1966, even dien die Execu- 
tive Council neither extended the probation nor con- 
liimed the petitionei Yet by a resolution passed on 
22nd December, 1967 the Executive Counal again ex- 
tended the period of probation of the petitioner up to 
jlst January, 1968 This action was again questioned 
by the petitioner on the same ground slated above. 
When this extended piobation came to an end, the 
Vice-Chancellor by his older extended the piobation 
till the date of the next meeting of the Executive 
Council which was held on 6th July, 1968 at which no 
action ivas taken b) the Executive Councd either con- 
firming the petitioner or extending the probation It 
IS alleged that the Executive Coimcil extended the 
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petiliuiiei b lei HI ot appoiiiuiieiii iiom ibi Apiil, iU06 
and uluuiateiy on IjLJi i^ebiuaiy, i'J/O leiused to tou- 
iiiux tiie jjelitioiiei on die pobt ot Ab6iiL<int JKogibitai 
llie main attack ot the ptmonei seeui!) to be that die 
lesolution ot die jLxecutive Council dated IJth x^eu- 
luaiy, ly/U amounted to teiminatiou ot the petition- 
ei b bervice ai an Assistant Registrar oi the University 
without aitording him an oppoitunity to show cause, 
the petitioner appeals to be complaming ot bieach 
ot Regulation 3. A subsequent amendment ot this 
Regulation was characterised as ultra vires and not ap- 
plicable to his case This is a question on which we 
aie not called upon to express any opinion The writ 
petition seems to be based on the petitioner’s claim that 
he was a peimanent Assistant Registiai and the resolu- 
tion ot the Executive Council ot the University not 
conhiming him amounted to termination of his seivice 
as Assistant Registrar and i eduction in rank On this 
basis the petitioner sought an order, wiit oi diiection 
foi quashmg of the resolution of the Executive Council 
dated 13th February, 1970 and as well as for quashing 
of the various ordeis of the Vice-Chancellor and the 
Executive Council of the University 


59 In the counter-affidavit filed on behalf of th< 
University the mam averments were that while the 
petitioner worked as a probationer, his work was not 
found satisfactory he having been warned from time 
to time and that he never successfully completed the 
period of probation though it was extended repeatedly 


60 It IS not disputed that the Aligarh Muslim Um- 
versity is constituted as a body corporate under the 
Aligarh Muslim University Aci, 1920 (hereinafter cal- 
led as the Act) and thus is a statutory body The Exe- 
cutive Counal is an Authority of the University and 
derives its powers from the provisions of the Act, Sta- 
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tutcb. Oidinances and Regulations framed tliereunder. 
It IS the settled law that the power of a statutory body 
flows from its corpoiati\e character and it is limited by 
the Statute constituting it The courts in appropriate 
cases have power to declare an action of a statutory body 
illegal and ultra vires if found acting in breach of a 
mandatory obligation imposed by the Statute It fol- 
lows, therefore, if in terminating the services of the 
petitioner as Assistant Registrar and reverting him to 
his substantive post of Head Clerk the University or 
any of its Authority acted in the breach of any Statutory 
provision the petitioner would be entitled to the ap- 
propriate relief under Art 226 of the Constitution 

61 In answering the question referred, the real 
nature and character of the Re,guIations framed by the 
Exeaitive Council of the AHgaih University has to be 
determined If the Regulations have statutorv force 
then the answer would be that the writ petition will 
be maintainable 

62 S 31 of the Aligarh Muslim Universitv Act 
empowers the Authorities of the Universitv to make 
Reeulations consistent with the Act, Statutes and the 
Ordinances providing for all matters which bv Act, 
Statute or the Ordinances are to be prescribed by the 
Reaailations and providinsr for all other matters con- 
cerning such Authorities or Committees appointed bv 
them not provided for by the Act, Statute and Ord'- 
nances As observed above, the Exeaitive Council is 
an Authority of the Universitv and it is the Executive 
Body of the University presided by the Vice-Chancellor 
The constitution and the terms of office of the members 
and the powers and duties of the Executive Council 
are as prescribed bv the Statutes Under Statute 16 
the Executive Council has been conferred the power 
to appoint members of the administrative staff The 

8 HC (HR)— 1978—12 
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petitioner is a member of the administrative staff He 
was appointed by the Executive Council on an ad* 
ministrative or ministerial post created by the Univer- 
sity under sub-s (11-B) of s 5 of the Act There is 
no dispute that Chap IX of the Regulation framed by 
the Executive Council of the University regulating the 
conditions of service of the officers or servants of the 
University apply in the case of the petitioner The 
petitioner was appointed on probation as Assistant 
Registrar Reg 3 of Chap IX applied. One of the con- 
tentions of the petitioner is that since the probation 
could not be extended beyond two years, he became 
automatically confirmed in his post immediately on the 
expiry of two years as no order terminating the proba- 
tion was passed prior to the expiry of two years This 
is disputed by the learned counsel for the University, 
who contended that under Reg 3 there is no automa- 
tic confirmation On this question we express no opi- 
nion The Executive Council being the appointing 
authority had under Reg 10 of Chap IX the power 
to dispense with his services as Assistant Registrar 
The argument for the petitioner was, assuming the 
petitioner was still on probation, if he was considered 
incompetent then he was entitled to a reasonable op- 
portunity to explain his conduct and if his services 
were no loneer needed then six months’ notice was 
necessarv stating that his services were no longer 
needed 


63 Hhri Hyder appearins: for the University con- 
tended that the reversion of the petitioner to his subs- 
tantive post was not in the breach of tKe Regulations. 
In the alternative the learned counsel submitted that 
the Regulations framed under s 31 of the Act Had no 
statutory force and even if there was any violation 
of the said Regulations, the petitioner was not entitled 
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to any lelief under Art 226 o£ the Constitution, his 
remedy, i£ any, lay in suit for breach of contract. 

64 We are not called upon to decide the question 
whether the reversion of the petitioner to his substan- 
tive post was not in the breach of the said Regulations. 
The question referred as framed assumes it. We have 
to examine whether the Regulations framed by the 
Executive Counal of the University under s 31 have 
statutory force. 

66. On behalf of the petitioner reliance was placed 
on the case of State of U P. v Baburam Upadhaya (1) 
wherein the Supreme Court held that if a Statute could 
be made by the Legislature withm permissible linuts, 
rules made by an Authority in exerase of powers con- 
ferred thereunder would likewise be efficacious within 
the said limits and they must be treated for all purposes 
of construcuon or obligation exactly as if they were in 
the Act and of the same efiect as if they were contained 
in the Act. The Act empowers the Executive Counal 
to frame Regulations It is in exercise of that power that 
the Regulations were framed by the Executive Council. 
These Regulations would be in the nature of ancillary 
rules subserving the purpose of carrying out the essen- 
tial policy laid down m the Act The Executive 
Council having framed such Regulations will be bound 
by them Cl (2) of Statute 3 lays down : 

“It shall be the duty of the Vice-Chancellor to 
see that the Act, the Statutes, the Ordmances and 
the Regulations are duly observed and he shall 
have all powers necessary for that purpose ” 

The language of cl (2) of Statute 3 is as emphatic 
as It can be and there is no escape from the conclusion 
that the Vice-Chancellor has been vested with all 
powers to compel the Authorities of the University to 
duly observe the Regulations A clear intention 

(1) A I R 1961 S C 761. “ 
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manifeM that the Regulations framed by any Authoiity 
Univeisity are meant to be observed and follow- 
(ixKiLnj, ed The Vice-Chancellor is duty bound to see that a 
particular Authority of the University duly observes 
the Regulations It was submitted by Shn Hyder 
^ ‘ that by Statute 3(5) the Vice-Chancellor is under a duty 
Aitbana, j’ to ^ve effect to the decision of the Authorities of the 
University, the Executive Council being an Authority 
of the University the Vice-Chancellor was bound to 
give effect to the decision of the Executive Counal re- 
fusing to confirm the petitioner and reverting him to 
his substantive post The learned counsel further sub- 
mitted that Statute 3(2), therefore, cannot be inter- 
pieted as coufeiiing on the Vice-Chancellor a power to 
oveiiidc the decision of the Executive Council or to 
cxeicise a veto over it even though such decision may 
be given in contiavention of the Regulations The 
argument was that Statute 3(2) is only directory in 
natuie and its provisions are not mandatory conferring 
an enforcible right on the petitioner Reliance was 
placed on the following passage from Crawford “Statu- 
tory Construction’’ at p 516 

“The question as to whether a Statute is man- 
datory or directoiy depends upon the intent of the 
Legislature and not upon the language in which 
the intent is clothed The meaning and intention 
of the Legislature must govern, and these are to 
be ascertained not only from the phraseology of the 
piovision, but also by considering its nature, its 
design and the consequence which would follow 
from construing it one way or the other ” 

66 It IS difficult to accept the contention of Shri 
Hyder that Statute 3(2) was framed with intent and 
purpose of conferring on the Vice-Chancellor a power 
directory in nature or a discretionary power Once 
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Matute 3(2) IS read as vesting oal> a discretion in the 
\'ice-Chaiicellor, decisions and oideis of the Authori- 
ties of University, made vvitliout obseiving die Act, the 
Statutes, the Ordinances and the Regulations, will pie- 
vail, a state of affairs which cannot be countenanced. iWuf, 
The use of the word “shall” in respect of the duty cast 
on the Vice-Chancelloi can have only one meaning as Asthana.j 
imposing a mandate on the Vice-Chancellor that he 
must exercise his powers to see that the Act, the Sta- 
tutes, the Ordinances and the Regulations are duly ob- 
seived This is further emphasised by the framers of 
tlie Statutes by enacting “and he shall have all powers 
necessary for that purpose ” There will not arise any 
conflict between Statute 3 (2) and Statute 3(5), if the 
latter Statute is constmed as casting a duty on the Vice- 
Chancellor to give effect to all such decisions of the 
University Authorities which are made after duly ob- 
serving the Act, Statutes, Ordinances and the Regula- 
tions Any decision made by the Executive Council 
without observing tlie Regulations, as is alleged by the 
petitioner, will not be given effect by the Vice-Chan- 
cellor ind he will be under a duty to point out to the 
Executive Council the error and ask it to consider the 
matter in accordance with the Regulations applicable 
Such a direction given by the Vice-Chancellor who is 
also a member of the Executive Counal and presides 
ovei it will not amount to exercising a power of veto 
01 any overriding power The passage quoted above 
from Crawford^ relied upon by Shii Hyder instead of 
supporting his contention militates against it. 

67 It was then suggested by Shn Hyder tliat the 
Regulations made under s 3 1 of the Act have no force 
of law as they are merely measures for day-to-day ad- 
ministration and can always be changed. Statute 3(2) 
places the Act, the Statutes, the Ordinances and the 
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Regulations on equal footing A Regulation is defin- 
ed as a Regulation of tlie University for the time being 
in force The mere circumstance that a particular 
Regulation can be changed at convenience from time to 
time will not derogate from its character of being a 
Regulation as defined by the Act to be duly observed 
by the Executive Counal of University and will be the 
duty of the Vice-Chancellor to see that it is duly ob- 
served Nothing, therefore, turns on the submission 
diat a Regulation is a measure for a day-to-day adminis- 
tration and can always be changed There is a dear 
intention manifest by the framers of the Act 
and the Statute that the Regulations are meant 
to be obseived and followed and their breach 
by ail) Authority of the University in making a decision 
will make tliat decision invalid in the same way as a 
decision made in breach of the provisions of the Act, 
the Statutes and the Ordinances The decision of the 
Division Bench of this Court in Mohammad Nafis 
Khan v Aligarh Muslim University (1) is not a well 
considered decision and is incorrect The law dec- 
lared by the Supreme Court in the cases of Executive 
Committee of the U P State Warehousing Corpora- 
tion V Chandra Kiran Tyagi (2) and the Indian Airlines 
Corporation v Sukhdeo Rai (3) will not apply in 
determining the true nature and character of the Re- 
gulations made by the Executive Council of the Ali- 
gaih University as the scheme of the Act and the Sta- 
tutes of die Aligarh Muslim University leaves no doubt 
that the Regulations have the same force as the provi- 
sions of the Act, the Statutes and the Ordinances of 
the Aligaih Muslim University 

68. The answer to the question referred is in the 
affirmative. 

(1) Spl App no 96 of 1973 dated 24-1-1978. 

(2) AIR. 197D S C 1244. (8) A I R 1971 S C, 1828, 
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R B Misra^ J — I have persued the judgment pre- 1973 
pared by Asthana, J and I entiiely agree with him vaisu 
B ut as the question referred in these cases is of general 
importance and was debated before this Bench at snmu 
areat length. I would like to add a fexv words of my iakwimi 

” ° Narayan 

own - 

The facts of the three cases have been given in de- 
tail by Asthana, J and it is not necessary for me to 
reiterate them again I would rest content by giving 
a bare outline of the fects to bring out the points for 
consideration 

In Second Appeal No 2973 of 1971, the following 
two questions have been referred* 

“1 Whether the view taken by the Division 
Bench of this Court in Managing Committee of 
Meerut College, Meeiut v Dr V Pun (1) is no 
longer a good law in view of the two decisions of 
the Supreme Court in Executive Committee of 
State Warehousing Corpoiation v Chandra Kiran 
Tyagi (2) and Indian Airlines Corporation v 
Sukhdeo Rat (3)^ 

2 Can the Civil Court grant the relief of in- 
junction in view of the facts and circumstances of 
the present case?’’ 

The Division Bench admitting the Special Appeal 
No 1516 of 1971, referred the appeal itself to a Full 
Bench, as it doubted the correctness of the decision of 
the Division Bench in Managing Commttee of Meerut 
College, Meerut v Dr V Puri (1) 

In Writ No 858 of 1970, the learned single Judge 
referred the following question for decision by the 
Full Bench • 

(3) 1969 A L J 613 (3) A I R 1970 S C 1344 

(S) A.IR 1971 SC 1828 
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"Whether a writ petition is maintainable by 
an employee of an University, which is a sta- 
tutory body, on the ground that his services have 
been terminated or he had been reduced in rank 
in violation of the provisions of the Regulations 
framed by the University?" 

Learned counsel for the parties were agreeable that 
in the Special Appeal also, only the question of law 
involved alone should be decided and, thereafter, the 
case might be referred back to the Division Bench for 
deciding the appeal on merits This Bench will, 
therefore, answer only the questions of law involved in 
these cases , 

In the second appeal, Sri Laxmi Narain, the plain- 
tiff-respondent, was the permanent Principal of the 
Vaish College, Shamli, district Muzaffamaear, then 
aflSliated to the Agra University His services were 
terminated by the Management with effect from 24th 
October, 1966 on the grounli that he had absented 
himself from duty He challenged the termination 
order by filing a regular suit on the grounds, inter 
aha, that the termination of his services without the 
approval of the Vice-Chancellor of the Kanpur and 
Meerut Universities to which the college stood affiliat- 
ed after the passing of the said Act, was void and ineffec- 
tive and he continued to be in service The defence 
of the Management, among others. Was that the suit 
was not maintainable in view of s 21(b) of the Specific 
Relief Act The trial court dismissed the suit on the 
ground that the appointment of the Principal was not 
under a written contract, as required by s 25(c) of the 
Agra University Act and so he could not seek the pro- 
^tion of the Act or the Statutes framed thereunder. 
The first appellate court, however reversed the judg- 
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ment o£ the trial court and decreed the suit holding 
that the Pnnapal was entitled to the protection of the 
Act or the Statutes framed thereunder even in the 
absence of a written contract of service. The Judge 
has relied upon the decision of the Division Bench of 
this Court in Managing Committee of Meerut College, 
Meerut v. Dr. V Pun (1) and of the Supreme Court 
in Piahhakar Ram Krishna Jodh v A L Pande (2) 
On appeal to this Court, the learned single Judge re- 
ferred the aforesaid questions in view of the later deci- 
sion of the Supreme Court. 

In Special Appeal No. 1516 of 1971, Suresh Chandra 
Verma was a confirmed Geography teacher in Dayanand 
Vijendra Swarup Degree College, Dehra Dun, then 
affiliated to Agra University On certain chargci, 
framed against him, he was suspended and, eventually, 
removed from service as his explanation did not satisfy 
the Management. The resolution terminating his 
service in this case was approved by the Vice-Chancel- 
lor concerned. The teacher questions the validity and 
legality of the termination of the service in defiance of 
Statute 30 of Chap. XVIII of the Agra University Act 
which is applicable to the College, which stood affiliat- 
ed to the Meerut University after the enforcement of 
the Kanpur and Meerut Universities Act, 1969. The 
learned smgle Judge relying on the Managing Com- 
mittee of Meerut College, Meerut v. Dr. V. Pun (1) 
allowed the petition and set aside the order of termina- 
tion on the ground that he had not been afforded 
reasonable opportunity, as required by Statute 30. 
The contention on behalf of the Management was that 
the jurisdiction of the High Court even under Art. 226 
of the Constitution was restricted by s. 21(6) of the 

(1) 1M9 ALJ, 613. 
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larly, under the industrial law, jurisdiction of the 
Labour and Industrial Tribunal to compel the em- 
ployer to employ a worker, whom he does not desire 
to employ, is recognized. The Courts are also invested 
with the power to declare invalid the act of a statutory 
body, if by doing the act, the body has acted in breach 
of a mandatory obligation imposed by Statute, even if 
by making the declaration, the body is compelled to be 
something it does not desire to do, 

' The same view was reiterated in Executive Com- 
mittee of U P State Warehousing Corporation, Luck- 
now V. Chandra Kiran Tyagt (1). After reviewing its 
earlier decisions and English cases, the Supreme Court 
laid down as follows* 

"From the two decisions of this Court, referred 
to above, the position in law is that no declaration 
to enforce a contract of personal service will be 
normally granted. But there are certain well- 
recognised exceptions to this rule and they are: 
To grant such a declaration in appropriate cases 
regarding (1) a public servant, who has been 
dismissed from service in contravention of Art. 
311, (2) reinstatement of a dismissed worker under 
Industrial Law by Labour or Industrial Tri- 
bunals, (3) a statutory body when it has acted in 
breach of a mandatory obligation, imposed by 
statute ” 

t ^ 

' In view of the aforesaid decisions of the Supreme 
Court, unless a case is covered by any of the three cx- 
ci“ptions, there can be no enforcement of a contract of 
p'lfersonaJ service Now the question is whether the em- 
ployees in' the three cases come within any of three 
ekctfptions.^ Obvioddy, the first and the second cxcep- 

a) AIR two sa ia«. 
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tions have no application to the present case It is 
only the third exception, which can be attracted. 

Sri S N Kacker, appearing for the Management, t ^"*^ '** 
contended that even the third exception has no appli- v. 
cation His stand is that two conditions must be satis- 
fied before the case can come within the four comers 
of the third exception They are, firsdy, that the body Mura, ]. 
terminating the service must be a statutory body, and 
secondly, that the body must have acted in breach of 
a mandatory obligation imposed by the Statute. Ac- 
cording to him, the body, in this case, is not a statutory 
one and, as such, the first requirement is lacking In 
support of his contention, he strongly relied upon S R 
Tewari v District Board, 'Agra (1), Executive Com- 
mittee of U P State Warehousing Corporation, Luck- 
now v Chamdia Kiran Tyagt (2), and Indian Air- 
lines Corporation v Sukhdeo Rai (3) I find great difS- 
culty in accepting his contention There may be cases 
in which the body is not a statutory one yet it is requir- 
ed under a statutory obligation to act in a particular 
manner. Such a case would, in my opinion, be also 
covered within the third exception. 

In Praga Tools Corporation v. C. V. Imanual (4) the 
Supreme Court laid down that the condition precedent 
for the issue of mandamus, is that there is one claiming 
it a lea^l right to the performance of a legal duty by 
one against whom it is sought An order of mandamus 
is in the form of a command, directed to a person. Cor- 
poration or an inferior Tribunal requiring him or 
them to do a particular thing therein specified which 
pertained to him or their office and is in the nature 
of a public duty It is, however, not necessary that 
the person or the authority or whom the statutory duty 

(PAIR 1064 SC 16fi0 f3)ATR 1070 SC 1944 

(S)AIR 1971 SC 1838 (4) AIR 1989 SC 1806 
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is imposed need be a public official or an official body. 
If writ can be issued to a non-statutory body for the 
performance of a statutory duty a fortiori a suit for 
injunction would also lie. 

Even assuming but not conceding that the body must 
be a statutory body, Asthana, J has held that the 
Managing Committee in question is a statutory body. 
He has given copius and weighty reasons for his find- 
ing with which I fully agree and it is not necessary to 
repeat those reasons over again here. 


Sri Kacker next contended that the second requisite 
of the third exception is also lacking here. Namely, 
there is no statutory obligation on the Management to 
act in a particular manner The obligation at the 
most, is a contractual one. In order to appreciate this 
point, it is necessary to read the relevant provisions of 
the relevant Act and the Statutes framed therein. 


At the time of the anpointment of the two teachers, 
the tivo colleges, namely, Vaish College, Shamli and 
Dayanand Vijendra Swarup Degree College, were affi- 
liated to the Agra University. It is, therefore, the 
provision of the Agra University Act, which would be 
applicable to their cases, in spite of the subsequent 
affiliation of the said colleges to the Meerut University 
after the enforcement of the Meerut and Kanpur Uni- 
versities Act The first Statute of the two Universities 
was to be framed by the Government, as required by 
s 51 of the Meerut and Kanpur Universities Act The 
Government, however, did not frame any Statute The* 
Meerut and Kanpur Universities Act, by its s. 60(U (aa) 
authorised the Government to apply the Statutes or Ordi- 
nances made under the Agra University Act, 1926 with 
such adaptations and modifications, as it may deem neces- 
sary and expedient The State Government by its 
notification dated I8th November, 1966, directed that 
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the Statutes and Ordinances of the Agra University, mt* 
as amended up to date, shall apply to the Meerut ^ ^717 
University so long as the First Statute was not made 
under sub-s. (1) of s. 31. The result is that it is the Shamu 
A gra University Act and the Statutes framed therein, Lamhw 
which would be relevant for the purposes of decision 
of the second appeal and the special appeal. J«»*| 

S. 25-C(l) of the Agra University Act provides; 

"Every teacher in an affiliated college, not being 
a college maintained exclusively by Government, 
who is recruited after the commencement of the 
Agra University (Amendment) Act, 1953, shall be 
appointed under a written contract which will 
contain such terms and conditions as may be laid 
down by the Statutes ” 

Sub-s, (2) of s 25-C of the Agra University Act con- 
templates that: 

“Every decision by the Mainagement of an affi- 
liated college, other than a college maintained by 
Government, to dismiss or remove from service a 
teacher shall be reported forthwith to the Vice- 
Chancellor and subject to provisions to be made 
by the Statutes shall not take effect until it has 
been approved by the Vice-Chancellor." 

The conditions of service of the teachers of the affi- 
liated colleges have been provided in Statutes 28 
onwards The Statute further prescribes a form of 
agreement with the Prinspal or Members of the staff 
other than the Principal in the Appendix attached to 
the Statute 

The point raised by Sri S. N Kacker is that s 25-C 
of the Agra University Act is subject to the provisions 
made by the Statute and the Statute provides for a 
contract about the terms and conditions of the service. 

As the approval of the order of dismissal by the Vice* 
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Chancellor has been incorporated in serial no. 13 of 
the terms of contract in the prescribed form, therefore, 
that also becomes a part of the contract and if there is 
a defiance of this condition, it is only a breach of the 
terms of the contract and not a breach of the Statute 
The conditions of service, therefore, become a part and 
parcel of the agreement and not a mattei of Statute. 
If, therefore, there is a defiance of s. 25-C(2) of the 
Agra University Act, it is only a breach of the terms 
of the contract of personal service and not a breach of 
the Statute. 


It IS true that s 25-C(2) provides that the decision 
by the Management of an affiliated college to dismiss 
or remove from service a teacher shall subject to the 
provisions to be made by the Statute not take effect 
until It has been approved by the Vice-Chancellor 
The deasion by the Management will take effect subject 
to the provisions of the Statutes only after the approval 
of the Vice-Chancellor It is the decision of the 
Management which is subject to the Statute The 
prescribed form of agreement appended to the Statute 
which IS a part of the Statute, by cl. 12, provides that 
the Principal shall be acquainted, in writing with the 
grounds on which it is proposed to remove him and 
he shall be given enough time (not less than 15 days) 
to submit his explanation, which shall be duly consider- 
ed by the Mlajnaging Committee before the deasion 
of removal is taken It further requires that the 
member shall also have a right to be personally pre- 
sent at the meeting of the Managing Committee to 
explain his case subject to the other requirements of 
the Statute But on that account, it cannot be said 
that s 25-C(2) of the Agra University Act itself is sub- 
ject to the Statute This would be clarified by a refe- 
rence to s. 26 of the Agra University Act. S 26, in so 
tar as it is material for the purpose of this case reads : 
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“Subject to the provisions of this Act, the Statute 
may provide for any matter relatmg to the Univer- 
sity and shall in particular provide for the follow- 
ing* — 

There is no room for doubt that the Statutes are 
subject to the provisions of the Act and not vice versa 
To interpret sub-s (2) of s 25-G of the Act differently 
would militate against the provisions of s 26 of the 
said Act If s 25-C is not controlled by the Statute 
or the prescribed form of contract appended to the 
Statute, it will work independently of Ae agreement 
between the parties and merely because the require- 
ment of s 25-C (2) has been also incroporated in Item 
no 13 of the prescribed form of agreement, it will not 
cease to have its operation as a law S 25-C is not 
sub-servient to the Statute or the prescribed form of 
agreement attached to the Statute It has its indepen- 
dent existence If the law requires that the order of 
dismissal by the Management shall not take effect 
until it has been approved bv the Vice-Chancellor, 
there would, in effect, be no qrder of dismissal or ter- 
mination in die eye of law 
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The contention of Sri S N Kacker, however ,is that 
merely because certain restrictions have been imposed 
on the right of the parties, the contract, will not 
cease to be a contract It would still remain a contract 
The tendencv of the Legislature, in recent years, has 
been to regulate the contract of the parties Instances 
are not wanting where law has intervened and regulated 
the contract between the parties Parties, therefore, 
cannot be allowed to contract themselves out of law 
The mere fact that law has regulated the contract or 
put certain restrictions on the right of the parties to 
contract will not make the contract a Statute It will 
still be a contract between the parliies. The view 

8 HG (ILR)~ie7S— 14 
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iwi by the Division Bench of this Court in Managing 

vamh Committee of Meerut College, Meerut v. Dr. V Pun 
(1), that the agreement being the creature of the Act 
and the Statutes and, therefore, Statute 29-A and the 
lAXBHMi agreement cannot be separated and, therefore, the 
agreement partakes the character of a Statute, in my 
opinion, is no longer a good law in view of the recent 
decision of the Supreme Court in Indian Airlines 
Corporation v Sukhdev Rat (2) and Executive Commit- 
tee of State Warehousing Corporation v. Chandra 
Kiran Tyagi (3). 

In Indian Airlines Corporation v. Sukhdeo Rai (2), 
it has been held that* 

“The fact, therefore, that the appellant Corpora- 
tion was one set up under and was regulated by Act 
XXVII of 1953 would not take away, without 
anything more, the relationship between it and 
its employees from the category of purely master 
and servant relationship” 

The mere fact that the terms of contract between the 
employer and the employee have been regulated by 
the Statute will not make the contract Statute It will 
still remain a contract. 

In Executive Committee of U P State Warehousing 
Corporation, Lucknow v. Chandra Kiran Tyagi (3) 
summing up the legal point, the Supreme Court ob- 
-rved as follows: 

"From a review of the English decision, refer- 
red,, to above, the position emerges as follows* 
“The law relating to master and servant is clear A 
contract for personal service will not be enforced 
by an order for specific performance nor will it 
, be open for a servant to refuse to accept the repu- 

a) iflsf ,A Ljsi* rti^ATRiansc isas. 

(Si AIR W70 sc. 1944. 
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diauon oi a contxaci of service by bis master and 
say that the contract has never been leiminated. 
The remedy of the employee is a claim toi danuges 
for wrongful dismissal or for breach of contiact. 

But when a statutory status is given 

to an employee and theie has been a violation of 
the provisions of the Statute while terminating the 
services of such an employee, the later will be eh- 
gible to get the relief of a declaration that the order 
1 $ null and void and that he continues to be m 
service, as it will not then be a mere case of master 
terminatmg the services of a servant.” 

In the present case, however, there is something 
which entitles the teachers to get the relief of decla- 
ration from the Court, either by means of a suit or by 
means of a petition under Art. 1^26 of die Constitution. 
S. 25-C(2) of the Agra University Act enjoms that the 
order of dismissal or termination shall not be given 
effea to unless approved by the Vice-Chancellor. 
This provision entitles the teachers to get the rehef 
of declaration, that they are in service, on accoimt of 
the breach of law. 

Sn Jagdtsh Swarup, appearing for the Management 
in Special Appeal no. 1616 of 1.971, also contended 
that a wnt can be issued to a statutory body performmg 
statutory functions. While dealmg with the contentions 
raised by Sri S. N. Kacker, I have already pomted out 
that a writ can be issued even to a non-statutory body 
provided it is under a legal obligation to act in a par- 
ticular manner. He, however, contended that the 
teachers in the two cases had no status and, therefore, 
could be no declaration that they still contmue to be 
teachers despite termination. He referred to Corpus 
Juris Secundum^ Vol 81, p 1349, to explain the 
meaning of the term ‘status’. The word ‘status’ has 
refeience to, and means, the person’s legal social relation 
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1978 and condition; the legal position of the individual in 
vaibh or with regard to the rest of the community; a person’s 
condition arising out of legal station. Thus, as applied 
shwoj ^ person ‘status’ means condition, such as being an 
Uksh m infant, a slave, a married man or woman, a ward, or a 

piisoner, and it can be determined only by the state 

'j aiid. not by agreement of the parties. So, the ‘status’ in 
common pai lance is different from the status, as con- 
templated in law It IS conferred by law and not by 
an agreement. 

Jurisprudence by George Whitecross Paton des- 
cribes “status” as follows. 

‘Status’ IS a word which has no very precise 
connotation. Salmond gives four meanings . 

(a) legal condition of any kmd, whether 
personal or proprietary, 

(b) personal legal condition, excluding pro- 
prietary relation, 

(c) personal capacities and mcapaaties as 
opposed to other elements of personal status, 

(d) compulsory as opposed to conventional 
legal position ” 

One of the best analysis is that of Allen Status may 
be described as the fact or condition of membership 
of a group of which the powers are determined ex- 
trinsically by law, status affecting not meTely one 
particular relationship, but being a condition affect- 
ing generally though in varying degree a member’s 
daims and powers 

It IS clear from the extracts from the .standard text 
bopks that the status of a person is a creature of law 
ap4 not of. contract. In the instant case, it is true that 
the ^pointment of the teachers was by virtue of a 
between the employer and the employee, but 
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law has conferred status on the teachers They have to 
perform certain duties required by the Act or the 
Statutes. This question has been dealt with by 
Asthana J. in the judgment prepared by him and I 
agree with him in holding that the teachers of the 
affiliated colleges, have status and, therefore, they can 
seek a declaration 

There have been, however, two decisions of the 
Supreme Court Prabhakar Ram Krishna Jodh y A L 
Pande (1) and Vtdya Ram Misra v The Managing 
Committee, Shri Jai Narain College (2) The teachers 
strongly relied on Jodh’s case (1) to contend that 
s 25-C (2) and Statute 30 have the force of law 
while on behalf of die Management, reliance is 
placed on the ratio of Vidya Ram Misra v The Manag- 
ing Committee, Shri Jat Narain College (2) Both the 
Supreme Court cases have been exhaustively dealt 
with by Asthana, J in his judgment and I do not 
think I can usefully add anything in what has already 
been said by him 

In Writ Petition No 858 of 1970, the question was 
whether a writ petition is maintainable by an employee 
of the University, which is a statutory body, on the 
ground that his services had been terminated or he 
had been reduced in rank in violauon of the provi- 
sions framed by the University I have already held 
that if the order of termination is in breach of some 
Statute, a writ would lie Now, the question arises 
whether the regulations framed by the Aligarh Uni- 
versity have force of law or not I entirely agree with 
Asthana, J. that the regulations have the force of 
Statutes. 

r*- 

(1) 1966 (3) SCR 71«. (2) A I R. 1873 S C 1460 
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For the foregoing discussion, my conclusions are: 

1. The view taken by the Division Bench of 
this Court in Managing Committee of Meerut 
College, Meerut v. Dr. V. Pun (1) is no longer a 
good law m so far as it rules that an agreement 
between the Managmg Committee of a 
college and newly appointed teacher is 
entered mto not because of the free will of the 
parties, but under the compulsive force of the 
Act and the Statute and the terms contained 
therem are not those voluntarily agreed to by the 
parties; but those which are prescribed. Sudi an 
agreement has the same force as the Act and the 
Statutes in view of the two latter decisions of the 
Supreme Court in Executive Committee of State 
Warehousing Corporation v. Chandra Kiran Tyagi 
(2) and Indian Airlines Corporation v. Sukhdeo 
Rat (3). 

2. The avil court can grant a relief of injunc- 
tion t® an employee who had been dismissed or 
removed from service in breach of the Statute. 


3. The writ petition is maintainable by an 
employee of an University, which is a statutory 
body, on the ground that his services had been 
termmated or he had been reduced in rank m vio- 
lation of the provisions of the regulations framed 
by the University, if the regulations have the force 
of Statute. 


T S Misra, J : — have had the benefit of reading 
the judgment prepared to be delivered by my brother 
Asthana, J. I agree with the conclusions reached by 
him. However, as serious arguments were raised at 


(1) 1969 A.LJ. Ktt. (2)AI.R 

(8)A1.R. 1971 S.C. 10S8. 


1970 S,C, 1944. 
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the Bar relating to the relationship of master and ser- 
vant and the status of a teacher and a Principal of affiliat- 
ed colleges governed by the provisions of the Kanpur 
and Meerut Universities Act, 1965, I would like to 
express my views with regard to the same The various 
submissions made by the learned counsel for the part- 
ies have been set out in detail by brother Asthana 
J. in this judgment hence the same need not be stated 
here Since the questions are of great public import- 
ance affecting a large number of teachers including 
Principals of affiliated colleges of the Universities 
concerned, it would be proper to examine 
in detail the provisions of law relating to the rela- 
tionship of master and servant and the various deci- 
sions of the Supreme Court as well as the English 
decisions cited at the Bar. 

S 21, cl (b) of the Specific Relief Act, no 1 of 1877, 
provided that a contract which is dependent on the 
personal qualifications or volition of the parties could 
not be specifically enforced The aforesaid Act No 1 
of 1877 was repealed by the Specific Relief Act, No 47 
of 1963. However the provisions of the said s 2Ub) 
were repeated in s 14(1) (b) of the Act No. 47 of 1963 
From these provisions it is manifest that a contract of 
personal service cannot be specificallv enforced 
There are, however, certain exceptions to this rule as 
would be noticed later 

As far back as in 1948 the Privy Council in the case 
of the I/is^b Commissioner for Inlia v I M Lai (1) 
made a declaration of a statutory invaliditv of an act 
which a thing entirely different from enforcing a con- 
tract of personal service The Supreme Court in the 
case of Dr S Dutt v University of Delhi (2) referred 
to / Af. LaPs case (1) and observed that the Junicial 

a) ALR 1948 P.C. Ml. 
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Committee accepted the claim of I M Lai and made 
the dedaration that his purported dismissal was void 
and inoperative and he remained a member of the 
service on the date of the institution of the suit and 
that the declaration did not enforce a contract of per- 
sonal service but proceeded on the basis that the dis- 
missal could only be effected in terms of the Statute 
and as that had not been done it was a nullity from 
which the result followed that I M Lai contmued in 
service In the case of Dr S Dutt v University of Delhi 
(1) the relevant facts were these On 28th April, 1963 
Dr Dutt wrote a letter to the University claiming 
under the provisions of the Delhi University Act an 
arbitration with regard to various disputes mentioned 
in It He appointed professor M N Saha an abitrator 
and asked the University to nominate another arbitrator 
The Uuniversity refused to do so whereupon Dr Dutt 
appointed Professor Saha the sole arbitrator who made 
his award on 17th June, 1953, inter aha, deading that Dr 
Dutt was wrongfully dismissed, his dismissal was ultra 
vires, mala fide and had no effect on his status and that he 
continued to be a Professor of the University At 
the request of Dr Dutt the award was filed in the court 
by the arbitrator The University filed its o]ections 
The objections were overruled and a decree in terms 
of the award was passed On appeal the High Court 
set aside the award on the ground that it was not open 
to the arbitrator to grant Dr Dutt a declaraion that 
he was a Professor in the University which no court could 
or would give him The High Court felt that this de- 
claration amounted to specific enforcement of a con- 
tract of personal service which was forbidden by s 21 of 
the Specific Relief Act and therefore, disclosed an error 


(1) AIR 1968 sq 1060 
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on the face of the at\aul The Supieme Court on 
appeal agreed with the view expiessed b> the High Court 
It held. 

“Theie is no doubt that a contiact of personal 
seiMce cannot be specifically enforced S 21 cl. 
(b) of the Specific Relief Act, 1877, and the second 
illustiation under this clause given in the section 
make it so cleai that further elaboiation of the 
point is not required It seems to us that the pre- 
sent award does pin port to enforce a contiact of 
personal service when it states that the dismissal 
of the appellant ‘has no effect on his .status’ and 
‘He still continues to be a Professor of the Uni- 
\ersity ’ When a decree is passed according to 
the award which if the aivavd is unexceptionable, 
has to be done under s 17 of the Arbitration Act 
after it has been filed in Court that decree ivill 
direct that the award be carried out and hence 
direct that the appellant be treated as still in the 
service of the respondent It would then enforce 
a contract of personal service, for the appellant 
claimed to be a professor under a contract of 
personal service, and so offend S 21 (b) ” 

It was further held 

“The award held that the appellant had been 
dismissed wrongfully and mala fide Now, it 
IS not consequential to such a finding that the dis- 
missal was of no effect, for a wrongful and mala 
fide dismissal is nonetheless an effective dismis- 
sal though it may give rise to a claim in damages 
The award, no doubt, also said that the dismissal 
of the appellant was ultra vtre’> but as 'will be seen 
later, it did not thereby hold the act of dismissal 
to be nullity and therefore of no effect ’’ 

S HC (ILR)— 1973— 15 
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In the case of Baiter u Manchester Hospital Board 
Barber having been dismissed without the prescribed 
procedure being folloived it was held that despite the 
statutory flavour attaching to his contract it was an 
ordinary contract between master and servant 

In the case of Vidyodava University v Silva (2) a 
teacher appointed by the University was found not to be 
holding an office or status and though the .University 
was established under a Statute it was under no statu- 
tory obligation or restriction subject to which only it 
could terminate the service of the teacher The service 
of Silva was brought to an end by a resolution of the 
University Council set up under the statute esiablish- 
mg the University Under s 18 (e) of the Act the 
Council had the power to dismiss an officer or a teacher 
on the grounds of incapacity or conduct which m 
the opinion of not less than two-thirds of the members 
of the Council rendered him unfit to be an officer or a 
teacher of the University, such a resolution with the 
requisite majority was passed The Privy Council 
held that the mere arcumstance that the University 
was established by the Statute and was regulated by 
statutory enactments contained in the Act did not 
mean that the contracts of employment made wnh 
teacher, though subject to s 18 (c), were other than 
ordinary contracts of master and servant, and therefore, 
the procedure of being heard invoked by the respon 
dent was not available to him and no wit could be- 
issued against the University The test laid down in 
this case was whether the employer was under any sta- 
tutory obligation or restriction subject to which onlv 
he could terminate the services of the employee 

In the case of Ridge v Baldxoiii (3) Lord Reid ob- 
sefved that cases of dismissal fall into three classes, 

O) All ER 820 (2) 1964 (8) All ER 866 

(8) 1964 AC 40 
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nanicl), (Ij dismissal oi a sen ant b) his mastei (2j 
dismiss'd lioni ofhtc licld cliumg pleasure, and (3) dis- 
missal horn office whcic theie must be something 
against a man to wan ant his dismissal and added diat 
in a case of purely mastei and seivant relationship, die 
servant is not entitled to say that he was not heaid by 
his mastei before his dismissal A question of being 
heard or not could onl) anse ivheie the authoiity 
employing the servant is under some statutory or othei 
lestnction as to the kind of contract which it can make 
With Its servants or the grounds on which it can dismiss 
them 

In tlie case of Lije Imwance Coiporation of India v. 
Mukherjee (1) the Supieme Court held that s 11(2) of 
the Life Insurance Corporation Act, 1956 was paramount 
and would override any provisions of the Order passed 
by the Central Government if it was contrary to * it 
NeM would come the Ordei and lastly the regulations 
which weie subject to the Act and the Order and there- 
fore, if the regulations i\ere inconsistent with the pro- 
visions of s 11(2) or the said Order, the legulations 
would be to that extent invalid Hence, even if the re- 
gulations provided for te'nmnation of services they would 
have to he lead subject to the Order of the Government 
and consequently, the order terminating the service of an 
officer would have to be in consonance with the pro- 
visions of the said Order Consequently, an Order 
terminating the services of an officer without giving him 
an opportunity of being heaid, as provided by cl (10) of 
the said Order, would be without power, and therefore, 
invalid The Supreme Court held tliat the impugned 
dismissal was invalid also for the reason that regulation 
4(3) provided for determination of pay and allow 
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(1) A I R 1964 S C 847 
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ances and the fitment of officers in accordance with the 
piinciple laid down in the said circulars, and therefoic, 
the service of an officer could not be determined 
under the guise of fitment That could be done onl} 
under cl (10) of the Order and in accordance with the 
procedure laid down in that clause Thus the order 
declaring the dismissal invalid was based on the ground 
that the regulations and the Order of the Central 
Government must be read harmoniously and when 
so read, the Central Government’s order gave power 
to terminate the services of an officer after following 
the procedure there laid down and consequently the 
impugned dismissal made inconsistently with the pro- 
visions of the said Order was without jurisdiction and 
therefore, a nullity 

In the case oi S R Tixomi v Distnct Boaid, Agra 
(1) It was laid down that there were only three well 
recognised exceptions to the general rule under the 
law of master and servant where such a declaration 
would be issued, namely (1) cases of public servants 
falling under Art 311 (2) of the Constitution, (2) cases 
falling under the industrial law, and (3) cases where 
acts of statutory bodies are in breach of a mandatory 
obligation imposed b) a Statute It was held in S 21 
Tfzvftn's case (1) tint his case did not fall under any 
of the said three exceptions It was further held tJiat 
the dismissal was wiongful inamuch as it was in bieach 
of the terms and conditions of employment embodied 
in the reg^ilations and not in breach of a statutory res- 
triction or obligation subject to which only the power 
to terminate the relationship depended In S R 
T exoart’s case (1) the decision of this Court in Ram 
Babu Rathaxir v Life Insurance Corporation (2) was 
noticed with approval In Ram Babu Rathaur’s case (2) 

P)AIR 1964 sc 1688, (2) A 1 R> 1961 All 602 
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The case of P^abhakar Ram Ktnhna Jodh v 
L Pande (1) was of a teacher in a college afhhated 
to the Univcrsits of Saugar and managed b\ the 
goserning bod) established under the piovisions of 
the Uni\ersity of Saugar Act Certain chaiges were 
flamed against the appellant b^ the Principal of the 
College and he was asked to submit his explanation 
He submitted his explanation derning all the charges 
and requested foi paiticiilais on which one of the 
charge was based The paiticulars were not supplied 
and the goscinmg bod) teiminated his sen ices without 
holding an) enquir) Jodh moved the High Court 
under Ait 226 of the Constitution for a writ quashing 
the Older of the governing body and for his reinstate- 
ment contending that the governing bod) had made 
the order in violation of tlie prosisions of Oidiiiance 
20, otherwise called the "College Code”, framed 
Under s 32 of the Unnersits "of Saugar Act lead with 
'■ 6(b) of that Act The High Court held that the 
conditions of service of JocUi weie not goveined by the 
“College Code” but b) the contract made between him 
and the governing bod) and therefore, dismissed the 
petition On appeal to the Supreme Comt it tvas 
held that the “College Code ’ had the force of law and 
that It not merely regulated the legal relationship bei- 
ween the affiliated colleges and the Univeisitv Int also 


this Com I had held tint thniigh the Coi potation 
ms a sLitiitoi) bod\ the iclatiuiis bctuccn it and its 
eniplo)ccs t\eie goictncd In coiitiact ami wcie of 
master and sen ant and not subject to aii) slatiiton 
obligation although the Coipoiatiou had lianied undci 
Its power uiidci the Act legulatioiis cont lining coii- 
ditions^f service in the Corpoialion 


(1) 1065 (2) SCR 713 
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conteirM legal rights on the teachers o£ affiliated 
colleges It was observed by the Supreme Couit, 

“It IS tiue that cl 7 of the Ordinance pro\ides 
that all teachers of affiliated colleges shall be ap- 
pointed on a written contract in the form pi escribed 
in Sch A but that does not mean that teachers 
have meiely contractual lemedy against the govern- 
ing body of the college On the other hand we 
are of opinion that the provisions of cl 8 of the 
Oidinance relating to security of the tenure of 
teachers are part and parcel of the teachers’ ser- 
vice conditions 

Having held that the order of dismissal was passed in 
violation of cl 8 (\i) (a) of the “College Codfe’’ the appeal 
was allowed In Jodh’s case (1), however the fact that 
the Managing Committee was not a statutory body 
was not allowed to be raised before the Supreme Couit 
on the ground that no such' contention was rafsed in 
the High Court 

In the case of Bmot v S T Corporation (2) the ques- 
tion whethei the legulations constituted a statu toi} 
obligation subject to which only the power to teimi- 
natc tile employment could be exercised or not oi the 
ipiestion whether they took the employment out of 
master and seivant relationship was, not convassed 

In the case of Rajasthan State Elechiaty Boaid v 
Mohan Lai (3) the Supreme Court held that the Board 
set up under the Electricity (Supply) Act, 54 of 1948, 
was a ‘State’ within the meaning of Art 12 of the Cons- 
titution against which mandamus could issue under 
Alt 226 

In the caae of Bank of Baroda v Mehiotra (4) the 
Supreme Court reiterated the principles laid down in 
S R Teioari’s case (5) 

(1) 1965 (2) SCR 718 (2J A I R 1966 S C 1864 

(3) A I R 1967 S C 1857 (4) 1970 (20 1 L R 389 

(6) A I R 1964 S.C 1680 



ALLAHABAD SLRIES 


671 


2 ALL.3 

In the case U P Stale Waiehousniir Go) [wmlion 
Ltd \ Cliaudxi Knan Tyagt (1) the facts disclosed 
that T)agi was dismissed fiom sen ice without follow- 
ing the pioceduie laid donm in legulation 16 (3) 
The question which arose foi detcimmation in tliat 
case was w^hether a declaration to the ettect that the 
tei nil nation was imalid and void on the ground of non- 
tompliance of regulation 16(3), could be gi anted 
The Supreme Couit aftei examining a numbei of 
decisions, followed the decision in S i? Tcwan v 
Dishitt Board, Agra (2) and held that an order made 
in bleach of regulation 16(3) w^as not in breach of any 
statutoiy obligation any that the relevant Act did not 
‘guarantee any statu tor) status to Tyagi’ nor did it 
impose any obligation on the Warehousing Corporation 
in the matter of dismissal Thus the ratio in this case 
w'as that violation of Regulation 16(3) was a breach 
of terms and conditions of relationship of master and 
seivant and that master was liable for damages for 
wrongful dismissal 

In the case of Indian Airlines Corporation v 
Sukhdeo Rai (3) it was found that under ss 8(2) and 
20 of the Air Corpoiation Act of 1953, the Indian Air- 
lines Corporation Was given the power to employ its 
owm officers, and other employees to the extent it 
thought necessary on terms and conditions provided 
by the in regulations made under s 45 The regula- 
tions contained terms and conditions wffiich governed 
the relationship between the Corporation and its emp- 
loyees The Supreme Court held that the Regulations 
made under the power conferred by the Statute, merely 
embody the terms and conditions of service in the 
Corporation but they do not constitute a statutory res- 
tiiction as to the kind of contracts which the Corpora- 

rn AIR 1970 s C 1341. A I R 1964 S C 1680. 

(8) A I R 1971 S C 1838 
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lion can make with its seivanls or the grounds on which 
it Call terminate them That being so and the Corpo- 
ration ha\ing undoubtedly the power to dismiss its 
employees, the dismissal of the employee concerned 
was with jurisdiction, and although, it was wrongful m 
the sense of its being in breach of the teims and con- 
ditions which governed the relationship between the 
Gorpoialion and the respondent it did subsist The 
case of that employee did not fall under any of the 
three well recognised exceptions, and therefore, he was 
only entitled to damages and not to the declaration that 
his dismissal was null and void In para 4 of its judg- 
ment Supreme Court laid down 

“It is well settled principle tliat when there is a 
purpoited teimination of a contract of Service 
a declaration, that the contract of service still sub- 
sited would not be made in the absence of special 
< ircumstances because of the principle that courts 
do not ordinarily grant speafic performance of 
service This is so even in cases where the author- 
ity appointing an employee was acting in exercise 
of statutory authority The relationship between 
person appointed and the employer would in 
such cases be contractual, i e as between a master 
and servant and the termination of that relation- 
ship would not entitle the servant to a declara- 
tion that his employment had not been validly 
determined (See A Francis v Municipal Coun- 
cillors of Julia Lumpur (1), and Barhar v Man- 
chestei Regional Hospital Board (2) ” 

It was further observed that “the power of the Cor- 
poration to terminate the employment of its officers 
and. other employees was no where disputed, the only 
dispute raised was as to the manner in which it could 
be exercised It is necessary to observe in this con- 
nection that neither the Act nor the rules made under 
p.) (1962) 3 All E.R. 688. (!« (1988) 1 All E.R. 823. 
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<; 44 by the Central Got eminent lav down am obhga- 
tion or restriction as to the power of the Corporation vakh 
to teiminate the emplotment of its employees or ant 
piocedural safeguards, subject to which onlt, such shamu 
power could be exercised” The employment of 
Sukhdeo Rai not being one to an office or status and there — ~ 
being no obligation or restriction m the Act or the rules Misra, j 
subject to which only the power to terminate his emp- 
loyment could be exercised, it was held that he tvas 
not entitled to the declaration that the order of dismis- 
sal was null and void and that he continued to be in 
service 

In the case of Regina vSt A H E School (1) Km 
Regina was working as a Head Mistress She was 
served "With certain charges The reply given by her 
was found to be unsatisfactory and the Management 
by an order passed on 1st June, 1956 reduced her to 
the position of an assistant teacher Her appeal before 
the 'District Educational Officer was rejected She 
fu/rther appealed before the Divisional Inspector of 
Schools and succeeded The Management was direct- 
ed to restore her origional position as Head Mistress 
The Management declined to do so whereupon she 
filed the suit which was ultimately carried to the 
Supreme Court on appeal The Supreme Court found 
that Part II of the Rules which dealt with recognition 
could not be said to be statutory rules framed under 
the Madras Elementary Education Act, 1920, although 
the power to make such rules was still retained with 
the Government by reason of cl (h) being still there 
in s 56(2) The Supreme Court observed that ordi- 
narily the relations between the Management of an 
elementary school and the teachers employed in it 
would be governed by the terms of the contract of 
employment and the law of master and servant in the 
absence of any statute controlling or abrogating such a 

(1)AIR 1971 S.C 1920. 

8 HC (ILR)— 1973— 18 
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contract of employment and providing to the contrary. 
The mere fact that such a sAool had obtained recog- 
nition and aid from the education department would 
not mean that the relationship between the Management 
and its employees had ceased to be governed by the con- 
tracts of employment under which the employees 
were recruited and by the law of master and servant 
unless there was some provision in the Act overriding 
■the law as one finds in statutes dealing with industrial 
disputes and similar other matters There was in fact 
no such provision in the Madras Elementary Education 
(Amendment) Act. The result was that the relations 
between the management and the teachers even in 
recognised elementary schools had to be regarded as 
being governed by the contracts of employment and the 
terms and conditions contakned therein Part II 
Rules, which could not be regarded as having the 
status of statutory rules made under s 56 could not be 
said to have the effect of controlling the relations 
between the management of the schools and its 
teacher or the terms and conditions of employment 
of such teachers or abrogating the law of master and 
servant which ordinarily could govern those relations 
In the absence of any such provision in the Act and the 
Rules not being statutory rules Km Regina could not 
be said to have had a cause of action for enforcing the 
directions given by the Divisional Inspector to restore 
her as the Head Mistress in the appeal filed by her 
The Supreme Court further held that if the rules lay 
down conditions the Government could insist that 
satisfaction of such conditions would be condition 
precedent to obtaining recognition and aid and that 
a breach or non-compliance of such conditions would 
entail either the denial or withdrawal of recognition 
and aid The management of a school, therefore, 
V«>uld commit a breach or non-compliance of the condi 
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tions laid down in the lulcs on pain of deprivation of 
iccogiiition and aid Tlie I'ules thus govern the teima vmbh 
on which the orovernment would giant rectum tioii 
and aid and the Government can enforce these rules Sh^ 
upon the management But the enforcement of such lakshmi 

rules IS a matter between the Government and tlie 

management and a thud party, such as a teacher j 

aggricied b) an order of the Management, cannot 
deiive fiom the rules any enforceable right against 
tlie management on the ground of a breach or non- 
compliance of any of the rules. 

In the case of Vidya Ram v S J. N. College (1) the 
Supreme Court agam examined the various decisions 
relating to die law of master and servant. Vidya Ram 
Misia was the Head of the department of Zoology in 
Jai Narain College, Lucknow, which is an assoaate 
college of the Lucknow University Charges were 
flamed against him and his explanation was called for. 

He submitted an explanation which was not found to be 
satisfactoiy and the Management Committee passed a 
resolution for his removal from service. This resolu- 
tion was challenged by Vidya Ram Misra m a writ 
petition A learned single Judge of this Court having 
found diat the Managing Committee in terminating 
the services acted in violation of the principles of natur- 
al justice quashed the resolution On appeal a Division 
Bench of this Court found that the relationship bet- 
ween the College and Vidya Ram Mirsa was that of 
master and servant and that even if his services had 
been terminated in breach of the audt alteram partem 
rule of natural justice the remedy was to file a suit for 
damages and not apply under Art. 226 of the Consti- 
tution for a writ Vidya Ram Misra preferred an 
appeal before the Supreme Court by special leave. 

The Supreme Court observed: 

(I) A I R 1972 5 C. 1460. 
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“It IS well settled that, when there is a pui ported 
termination of a contract of service, a declaration 
that the contract of service still subsisted would 
not be made in tlie absence of special circum- 
stances, because of the piinciple Uiat Couits do 
not ordinarily enforce specific performance of 
contracts of seivice If the master rightfully 
ends the contract, there can be no complaint If 
the master wrongfully ends the contract, then 
servant can pursue a claim for damages So 
even if the master wrongfully dismisses the servant 
in breach erf the contract, the employment is 
effectively terminated ” 

The Supreme Court le-affirmed the exceptions 
formulated in S R Tewan’& case (1) to the general 
rule that when there is a termination of a contract of 
service, a declaration that the contract of service still 
subsisted would not be made by saying 

“But this rule is subject to certain well recognis- 
ed exceptions It is open to the courts, in a appro- 
priate case, to declare that a public servant who is 
dismissed from service in contravention of Art. 
311 continues to remain in service, even tliough 
by So doing tlie State is in effect forced to continue 
to employ the servant whom it does not desire 
to employ Similiarly, under the industrial law, 
jurisdiction of the labour and industrial tribunals 
to compel the employer to employ a worker, whom 
he does not desire to employ, is recognised The 
Courts are also invested with the power to declare 
invalid the act of a siatuioiy body, if by doing the 
act, the body has acted in breach of a mandatory 
obligation imposed by the statute, even if by making 
the declaration the body is compelled to cki some- 
thing which It does not desire to do ” 

(1) A I R 1964 S C 1680. 
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Statute 151 Lamed under the piotisious of the 
Lucknow UmveiMty Act piovides that teacheu of an 
associated college including the Pimcipal shall be ap- 
pointed on written contiatt and that the contiact shall 
inten aha, piovide the conditions mentioned dieie- 
in m addition to such othei conditions not inconsistent 
with the Act and the Statutes as an Associate College 
may include in its own form of agreement The 
statute speafies the grounds on which a teachei’s ser- 
vices can be terminated. Statute 152 stipulates that 
the form of agreement to be adopted by each college 
shall be approved by the Executive Council before it is 
put in force Statute 153 provides for a form of agree- 
ment which shall serve as a model Thus Statute 151 did 
not provide for any particular procedure for dismissal 
or removal of a teacher for being mcorporated in the 
contract Nor does the model of contract lay down 
any particular procedure for that purpose Cl (5) of 
the agreement executed by Vidya Ram, however, pro- 
vided that procedure The Supreme Court in these 
circumstances held that Statute 151 only provided that 
the terms and conditions mentioned therem must be 
incorporated in the cantract to be entered into between 
the College and the teacher. It did not say that these 
terms and conditions had any legal force, until and 
unless they are embodied in an agreement. To put 
It in other words, the terms and conditions of service 
mentioned in Statute 161 had propno vigor e no force 
of law They become terms and conditions of seivdce 
only by virtue of their being incorporated in the con- 
tract Without the contract, they had no vitality and 
can confer no legal rights Therefore Vidya Ram 
could not find any cause of action of the breach of any 
law but only the breach of the contract. It was further 
held that in order that the third exception to the 
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general lule that no writ will lie to quash an ordei 
terminating a contract of service, al-beit illegally, 
might apply, it is necessary that the order must be tlie 
order of a statutory body acting in breach of a man- 
datory obligation imposed by a statute It was held 
tliat the Managing Committee in question was not a 
statutory body and so the case of Vidya Ram did not 
fall under the third exception. 

The Supreme Court has recently again exammed 
the law of master and servant in the ease of Smi 
Mumcipahty v Caeeha Kok Francis Tellis (1) and 
observed 

“The cases of dismissal of servant fall under 
three broad heads The first head relates to re- 
lationship of master and servant governed purely 
be contract of employment Any breach of con- 
tract in such a case is enforced by a suit for 
wrongful dismissal and damages Just as a con- 
tract of employment is not capable of specific 
performance similarly breach of contracts of emp- 
loyment IS not capable of finding a declaratory 
judgment of subsistance of employment A 'de- 
claration of unlawful termination and restoration 
to service in such a case of contract of employ- 
ment would be indirectly an instance of specific 
performance of contract for personal services 
Such a declaration is not permissible under the 
law of Speafic Relief Act 

The second type of cases of master and servant 
arises under Industrial Law Under that branch 
of law a servant who is wrongfully dismissed may 
be reinstated This is a special provision under 
Industrial Law This relief is a departure from 

OL) 1978 d) SC.C, 409. 
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the reliefs available under the Indian Contract 
Act and the Specific Relief Act which do not pro- 
vide for reinstatement of a servant. 

The third category of cases of master and ser- 
vant arises in regard to the servant in the emp- 
loyment of the State or of other public or local 
authorities or bodies created under statute 

Termination or dismissal of what is described 
> as a pure contract of master and servant is not de- 
clared to be nullity however wrongful or illegal 
it may be. The reason is that dismissal in breach 
of contract is remedied by damages In the case 
of servant of the State or of local authorities or 
statutory bodies, courts have declared in appro- 
priat cases the dismissal to be invalid if the dismis- 
sal is contrary to rules of natural justice or if the 
dismissal is in violation of the provisions of the 
Statute Apart from the intervention of statute 
there would not be a declaration of nullity in the 
jcase of termination or dismissal of a servant of 
the State or of other local authorities or statu- 
tory bodies 

The courts keep the State and the public autho- 
rities within the limits of their statutory powers. 
Where a State or a public authority dismisses an 
employee in violation of the mandatory proce- 
dural requirements or on grounds which are not 
sanctioned or supported by statute the Courts mav 
exercise jurisdiction to declare the act of dismissal 
to be a nullity Such implication of public emp- 
loyment is thus distinguished from private 
employment in pure cases of master and servant.” 

The Supreme Court also considered in this case the 
question of “statutory status” of an employee and ob- 
served that the cases of a “statutory status” of an 
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employee can also form the sub]ect-matter of protec- 
tion of the rights of an employee under the statute 
The statutory scheme of employment in this case of 
Vine V National Dock Labour Board (1), was held to 
confer on the worker a status and an unlawful act of 
the Board was found to be interference with status 
The status of the dock worker was recognised by the 
Supreme Court in the case of Calcutta Dock Labour 
Board v Jaffar Imam (2) and the termination of the 
employment in breach of cl 36 (3) of the scheme made 
by tile Central Government in exercise of the power 
confmed on it by s 4 (1) of the Dock Workers (Regu- 
late m of Employment) Act, 1948 was held to be bad 
In Smt Muntcipahiy case (3) it was found that dismis- 
sal was in violation of r 143 which imposed a manda- 
tory obligation The rules were made in exercise of 
the power conferred on the municipality by statute 
and were binding on the municipality The dismissal 
was, therefore, held to be ultra vires. 

The result of the enquiry into the various cases may 
be stated as follows 

(1) The cases of dismissal of servant fall under 
three broad heads, (i) cases of master and servant 
governed purely by contract of employment, (ii) 
cases of master and servant arising under industrial 
law, and (iii) cases of servants in the employment 
of the State or other public or local body or autho- 
rity created under the statute 

(2) When there is a purported termination 
of a contract of personal service, a declaration that 
the contract of service still subsisted would not 
be made nor would the dismissal or termination 
in such a case be declared a nullity however 

1) 1936 (8) All ER 989 (2) AIR 196fi SC .282 

(8) 1978 a) see 409. 
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wrongful or illegal it nia-i be The lemedy of 
an employee m such an t\ent will only sound in 
damages A declaration of unlawful termination 
and restoration to seivice in such a case of contract 
of employment amounts to enforcement of con- 
tract of personal service and is not permissible 
under the provisions of the Specific Relief Act 

(3) In the cases governed by the Industrial law 
a servant who is wrongfully dismissed may be 
reinstated. 

(4) In the case of sen^ants in the employment 
of the State or other public or local bodies or 
athorities created under the statute courts may in 
appropriate cases declare a dismissal to be void if 
the dismissal is contrary to rules of natural justice 
oi is in violation of the provisions of the statute 
or lules having the foice of law or some provisions 
of the Constitution 

(5) There are thus three recognised exceptions 
to the general rule under the law of master and 
servant where a declaration that the determination 
of the employment is void and ultra vires may be 
made, namely, (i) cases of public servants f^ing 
under Art 311(2) of the ConsUtution, (ii) cases 
falling under the Industrial law, (iii) cases where 
acts of statutory bodies or public authorities are in 
breach of a mandatory obligation or restriction 
imposed by a statute 

(6) Where the provisions of an Act or statute 
relating to security of tenure of an employee are 
part and parcel of conditions of service apart from 
the terms and conditions stipulated in the written 
contract and such provisions have statutory force 
the order of termination of service passed in viola- 
tion thereof may be challenged in an appropriate 

proceeding. In all such cases the acid test is whe- 
8 HC (ILR)— 1973— 17 


1973 

COLLCGB 

(Society^, 

Sh\mli 

V 

Lakshmi 

Narayan 

T S 
Misra, J 
Vaibh 



682 


THE INDIAN LAW REPORTS 


1973 

Vaish 

College 

(SOOXETVj, 

Shamli 

V* 

LAK8HMI 

Nara\an 

T S. 
Misra, }. 


1197^ 

ther an employer is under any statutory obligation 
or restriction subject to which alone he can ter- 
minate the services of the employee 

(7) The dismissal of a servant by statutory in- 
cluding local authorities or bodies in breach of the 
provisions of the statutes or order or schemes made 

■ under the statute which regulate the exercise of 
the power is invalid or ultra vites and the prin- 
ciple of pure master and servant contractual rela- 
tionship has no application to such cases. 

(8) If a right is claimed in terms of a contract 
sudi a right cannot be enforced in a writ petition 
In other words if the cause of action is based not 
on the breach of a mandatory obligation imposed 
by a statute but only on the breach of contract the 
remedy is only by way of a suit for damages and 
not by way of an application under Art 226 of 
the Constitution 

The next question relates to the ‘status’ of a teacher 
or principal of afi&liated colleges in question. It was 
contended on behalf of the management that there was 
nothing in the nature of status which was capable of 
protection hence a teacher or a principal of an affiliated 
college governed by the provisions of the Kanpur and 
Meeiut Universities Act cannot seek a declaration that 
the order of dismissal is void and ultra vires. The sub- 
mission was that the relationship between a teacher and 
the management is a pure relationship of master and 
servant governed by the terms of contract, hence even 
if the order of dismissal is found to be illegal his re-] 
medy would only sound in damages. In order to appre-i 
date this contention raised on behalf of the manage-; 
ment it is necessary to understand the meaning of the 
term ‘status’ as operative in the field of law. 
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In Coipus Juns Secundum, Vol LXXXI, p 1349 the 
word ‘status’ has been defined. It reads: 

"The word ‘status’ defined generally, means 
standing, state or condition 

As applied to a person, ‘status’ has reference to, 
and means, the person’s legal relation and condi- 
tion, the legal position of the individual in or with 
regard to the rest of the community, a person’s con- 
dition arising out of a legal station Thus, as ap- 
plied to a person, ‘status’ means condition, such 
as being an infant, a slave, a married man or wo- 
man, a ward, or a piisoner, and it can be determin- 
ed only by the state and not by agreement of the 
parties 

Status, as applied to a person, is frequently a 
conflict of laws problem ’’ 

The word ‘status’ has also been defined in English 
Conflict of Laws by Schmitthoff Chap XI of that book 
deals with the status of a person Relying on the defi- 
nition of the term ‘status’ given in the Amencnn Restate- 
ment para 119 the learned author states: 

"A ‘status’ means a legal personal relationship, 
not temporary in its nature nor terminable at the 
mere will of the parties, with which third parties 
and the state are concerned 

The legal characteristic of status is, then that it 
is generally not temporary nor terminable at will. 
In this respect, status is unlike contract A con- 
tract of service or of partnership niay be limited in 
time and terminable at the will of one or more of 
the parties thereto, but the status of marriage is 
contemplated as permanent and can be dissolved 
only by the State.” 
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Lord Haldane in Salvesen v. Administrator of Aus- 
trian Property (1), while considering the ‘status’ of mar- 
riage said: 

“For what does status mean in this connection? 
Something more than a mere contractual relation 
between the parties to the contract of marriage. 
Status may result from such a contractual relation- 
ship, but only when the contract has passed into 
something which Private International Law recog- 
nises as having been superadded to it by the autho- 
rity of the State ” 


Brett, L. J , in Niboyet v Niboyet (2) said that • 


“The status of an individual, used as a legal 
term, means the legal position of the individual in 
or with regard ,to the rest of a community 
As that relation and status are imposed by law, 
the only law which can impose or define such a 
relation or status (i e relative position) so as to 
bind an individual, is the law to which such indi- 
vidual is subject ” 


In the case of Luck Walker v Luck (3) it was observ- 
ed: 


“Status is in every case the creature of substan- 
tive law It is not created by contract, although it 
may arise out of contract, as in the case of marriage, 
wheie the contract serves as the occasion for the 
law ' of the country of the husband’s domicile to fix 
the married status of the parties to the contract 
Perhaps the most far-reaching characteristic of 
status, and most material to the decision of the 
present case, is its quality of universality, both in 
the general jurisprudence of other nations and in 
private international law’’ 

(1) 19®7 A C 841 at 668 (3) (1878) L R 4 P D 1, 11 

1940 (8) AU, E R 807 
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Before the nineteenth century, the term “status” had 
not received complete recognition as a separate judicial vim 
conception. In 1834, Story on Conflict of Laws, 1st 
Edn said: ahamu 

“The subject has never been systematically treat- 
ed by writers on the common law of England, and 
indeed, seems to be of very modem growth in that J 
kingdom; and can hardly, as yet, be deemed to be 
more cultivated ” 

The judgments of the first half of the nineteenth 
century disclose that status is the effect of domicile 
There seemed to be occasional conflict between domi- 
cile and nationality Napolenic Code placed reliance 
on nationality Universality was the basic principle of 
status in private international law but it was a difiicult 
problem in private international law. 

In the case of Roshan Lai v. Unton of India (1) the 
Supreme Court observed: 

“The hallmark of status is the attachment to a 
legal relationship of rights and duties imposed by 
the public law and not by mere agreement of the 
parties The emolument of the Government ser- 
vant and his terms of service are governed by sta- 
tute or statutory rules which may be unilaterally 
altered by the Government without the consent of 
(he employee It is true that Art 311 imposes 
constitutional restrictions upon the power of res- 
moval granted to the President and the Governor 
under Art. 310. But it is obvious that the rela- 
tionship between the Government and its servant 
is not like an ordinary contract of service between 
'a master and servant The legal relationship is 
something entirely different, something in the 
nature of status. It is much more than a purely 

(1) A.I R, 1967 5 C 1889 at 1894 
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contractual relationship vountaiily entered into 
between the parties The duties of status are fixed 
by the law and in the enforcement of these duties 
society has an interest In the language of juris- 
prudence status is a condition of membership of 
a group of which powers and duties are exclusively 
determined by law and not by agreement between 
the parties concerned The matter is deaily stat- 
ed by Salmond and Williams on Contracts (2nd 
Edition, p 12) as follows 

“So we may find both contractual and status- 
obligations produced by the same transaction The 
one transaction may result in the creation not only 
of obligations defined by the parties and so per- 
taining to the sphere of contract but also and con- 
currently of obligation defined by the law itself, 
and so pertaining to the sphere of status A con- 
tract of service between employer and employee, 
while for the most part pertaining exclusively to 
the sphere of contract, pertains also to that of status 
so hr as the law itself has seen fit to attach to this 
relation compulsory incidents, such as liability to 
pay compensation for accidents The extent to 
which the law is content to have matters within the 
domain of contract to be determined by the exer- 
cise of the autonomous authority of the parties 
themselves, or thinks fit to bring the matter within 
the sphere of status by authoritatively determining 
for itself the contents of the relationship, is a matter 
depending on considerations of public policy In 
such contracts as those of service the tendency in 
modern times is to withdraw the matter more and 
more from the domain of contract into that of 
status ” 


In my view, maintainence of social institutions and 
orderly relationship between different individuals and 
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groups witliin tlit State aie the piincipai objects ot the 
juti.}tic concept of status iliis concept goes on re- 
shaping being affected by economic and political philo- 
sophies and new sociological schools ot juiisprudeiite 
On the establisliment of a classless society the word 
‘status’ would acqune a completely different connota- 
tion Eien in a welfare State pledged to provide great- 
est good to the gieatest number the concept of status 
has received a new meaning It is now linked with 
the relationship of labour with capital A workman 
has a definite and recognised status So do have all 
those persons who contribute their energy and labour 
to production and to various developmental and nation- 
building activities set up for the welfare of the soaety. 
A teacher has had a status He has always been held in 
high esteem and reveiance by his disciples and students. 
Society has always given him a place of honour. From 
ages past a day has been fixed in this countiy called as 
“Guru Purnima” when a student goes to his Guru to 
pay his respects Even in modern times fifth day of 
September every year is a teachers’ day in our country. 
The tendency in modern legislation seems to be to re- 
cognise tire status of a teacher as understood in the field 
of law Teachers of the afiiliated colleges governed by 
the provisions of Agra University Act and Kanpur and 
Meerut Universities Act, with which I am concerned 
in these cases at hand have, in my opimon, a status. 
Tb'' lesml relationship between them and the manage- 
ment is sometlring m the nature of status. The tran- 
saction of their appointment with afiihated colleges re- 
sults in the creation not only of obligations defined by 
the parties but also and concurrently of obligations de- 
fined by the aforesaid enactments and the Statutes 
framed thereunder. 

The management of an affiliated college may appoint 
a person as a teacher and for that purpose both the 
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1973 parties have to execute a written contract as required 
vaisiT by the said Acts but the appointment is subject to the 
approval of the Vice-Chancellor If the Vice-Chancel- 
shamli lor disapproves of the appointment the services of the 
ijiKSHMi teacher will have to be terminated Similarly the ter- 
mination or removal from service is also subject to the 
Misra j Vice-Chancellor in that behalf The re- 

solution of the management of an affiliated college to 
terminate the services of a teacher is not effective until 
and unless it is approved of by the Vice-Chancellor of 
the University The matter, therefore, is not confined 
to the realm of contract only It is not an employment 
depending merely on the terms of the contract. It is 
much more than a purely contractual relationship. The 
law, as pointed out above, imposes certain conditions 
which are essential to not only bringing into effect the 
appointment but also bringing into effect the termination 
of semce The powers and duties are thus determined 
by law as well The relationship in the case of a teacher 
of an affiliated college governed by the said Acts may arise 
out of contract but the contract serves as an occasion for 
the law to fix the status of the teacher The law in the 


case of teachers of such an affiliated college attaches to 
the relationship compulsory incidents such as approval 
of the Vice-Chancellor to the proposed dismissal as also 
the liability to pay provident fund etc. Statute 29 con- 
tained in Chap. XVIII leaves certain matters within 
the domain of contract but they are by law required 
to be necessarily incorporated in the contract govern- 
ing the terms and conditions, which as mentioned in 
Statute 29, can also not be unilaterally altered. They 
are also fixed by the law. ’At the same time the condi- 
tions mentioned in Statute 30 which is independent of 
Statute 29 relates to matters depending on considerations 
of public policy to guarantee secunty of service. Of 
course, in a case of ordinary contract of service between 
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a master and servant where the powers and duties are 
not determined by law but by agreement between the 
parties concerned it may be said that the relationship 
IS merely contractual 

A Principal of an affiliated college governed by the 
provisions of the aforesaid Acts having prescribed quali- 
fications is a member of the Senate and the Court of 
the Univeisity See s 17(1)(4) of the Agra Uni\ersity 
Act, s 18(1)(5) of the Kanpur and Meeiut Univei sides 
Act He has certain statutory duties to perform He 
IS lesponsible for the maintenance of discipline in the 
college (s 33 of tlie Kanpur and Meerut Universities 
Act) He has a right of representation on University 
bodies and of being appointed as examiner [See Chap 
I, Statute 5(1)(2)(9) of the Agra University Statutes'' 
Chap XVIII of the Agi'a University Statutes prescribes 
the qualifications of a Principal and also his grade and 
salary He is an ex officio member of the managing 
committee He is entitled to the benefits of provident 
fund and to certain leave He is a member of the selec- 
tion committee for the appointment of teachers He 
has to ceitifv to the University legardmg the fulfilment 
of conditions of affiliation The disputes about seniority 
of teachers are first to be decided by the Principd 
He is also a member of the Finance Committee Boys' 
fund is admimsteied by him A student can be admit- 
ted only when a Principal accepts his application He 
has a power of punishing the students by placing them 
under suspension, imposing fine or passing an order of 
rustication He has to send a list of the students ad- 
mitted JO the College to the Registrar All applications 
for examination are sent through him The refund of 
fee IS to be gi anted by him He has power to detain 
students from appearing at the examination and con- 
done attendance in college and National Cadet Corps 
The duties of a Principal are thus fixed by law and in 

8 HC (ILR)— 197S-18 
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the enforcement of these duties society has an interest 
The fate of thousands of students hangs on the manner 
o£ the performance of those duties A lapse on the 
part of the management or the Principal or even a 
teacher may result in the disaffiliation of the college 
ultimately affecting the student community which is al- 
ways a future hope of the country 
The learned counsel appearing for the management 
referred me to Vtdya Ram’s case (1) in which it was ob- 
served that in that case there was no element of public 
employment, nothing in the nature of an office or status 
which is capable of protection That case is, however, 
distinguishable Vidya Ram's appointment was held to 
be purely contractual The relevant regulations fram- 
ed under the Lucknow University Act relating to the 
terms and conditions of service were held to be not 
having any force and vitality of their own unless they 
were incorporated in a deed of agreement It was ob- 
served that without the contract they have no vitality 
and can confer no legal rights This is not so in the 
cases of appointments of a teacher and a Principal made 
under the Agra University Act and Kanpur and Meerut 
Universities Act and the statutes framed under those 
Acts In view of the legal position discussed above I am 
of the view that a teacher including the Principal of 
an affiliated college whose terms of service are governed 
by the Agra University Act and Kanpur and Meerut 
Universities Act have status which is capable of protec- 
tion 


Examining the cases at hand in the light of the legal 
position discussed above I would agree with the con- 
clusions arrived at by the brother Asthana, J However, 
I do not find it necessary to make a detailed examina- 
tion of those cases as also of the submissions made by 
the learned counsel for the parties inasmuch as the same 
has been done by brother AsthanAj J and I agree with 
bis answers to the questions posed. 

(1) AIR 1978 SC 1460, 
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Order by the Court 

Second Appeal no 2973 of 1971 

We hold, that the plaintiif-respondent Sn Laxtni 
Naram is entitled to the relief claimed in the plaint on 
the facts and circumstances of the case 

The second appeal may now be listed before the 
learned single Judge for further hearing on any point 
surviving and for decision in accordance with law. 

Special Appeal no 516 o/ 1971 • 

We hold that the petitioner Sri Suresh Chandra 
Sharma is entitled to the appropriate relief in the writ 
petition which is maintainable if the Special Appeal 
Bench affirms the factual findings recorded by the learn- 
ed single Judge 

The speaal appeal may now be listed before the 
Bench concerned for further hearing and decision in 
accordance with law. 

Wnt Petition no 858 of 1970* 

The question referred is answered in the affirmative. 
The writ petition is maintainable. The petition may 
now be listed before the learned single Judge for deci- 
sion in accordance with law. 

Writ Petition no 68 of 1971 . 

As the learned counsel for the parties had stated that 
they did not want any decision from the Court in this 
petition, it would be listed before the learned single 
Judge to be decided in accordance with law and in the 
light of the Full Bench decision in the above connect- 
ed cases 
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Ordered accordingly. 
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Before Mr. Justice S Chaudia and Mi Justice K N 

Seth 

HAR NARAIN ASHOK KUMAR and 
ANOTHER Petitioners^ 

V 

STATE OF U P and oihers Respondents 

Tni!iisti»ifl.T Disputes Act, J947, s Z-A — Individual dispute i elat- 
ing to woikman — Industrial dtipute — S 2-A — Validity of 

Conferment of legislative power with respect of industrial 
disputes included the power to legislate on individual disputes 
S 2-A was within the legislative competence of Parliament 

Writ Petition no 8782 of 1971 connected with Writ 
Petitions nos 6320, 6322 to 6326, 6586, 6587, 6699 of 
1971 and 1907, 1911 and 2156 of 1972 
Bharatp Agaiwal, for the Petitioners 
SC, for the Opposite-parties 

S Chandra, J . — One of the questions raised in this 
group of cases was that s 2-A of the Central Industrial 
Disputes Act, 1947, was constitutionally ultra vires 
Considering the importance of this question, a learned 
single Juc^e referred these cases to a larger Bench for 
deading this question Learned counsel appearing for 
the parties confined their arguments to the validity of 
s. 2-A We shall hence deal with only that question 

S- 2(A) of the Industrial Disputes Act, 1947, defined 
an industrial dispute In C P. Transport Service v. 
Raghunaih (1) it was observed that decided cases in 
India disclosed 3 different views as to the meaning of 
‘industrial dispute’ (1) a dispute between an employ- 
er and a single workman is not an industrial dispute, 
(2) it can be an industrial dispute; and (3) it cannot per 
je be an industrial dispute, but may become one if it is 
taken up by the Union or a number of workmen The 
(1) A.I.R. 1967 S.C. 104. 
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Supreme Couit observed that the pi epondeiancc of 
judicial opinion is clearly m favour of the last of the 
three views Notwithstanding that the laneuao-e of s 
2(A) IS wide enough to co\er a dispute between an em- 
ployei and a single employee, the scheme of the Indus- Suwoi. 
tiial Disputes Act does appear to contemplate that the ^ ^ 
machinery provided therein should be set in motion to 
settle only disputes which involve the rights of work- 
men as a class and that a dispute touching the indivi- 
dual lights of a workman was not intended to be the 
subject of adjudication under the Act, when the same 
had not been taken up by the Union or a number of 
workmen This view was re-afi&imed by the Supreme 
Couit in the case of Newspapers Ltd v State Industrial 
Tribunal (1) I he Court obsened that this view is in 
consonance with the basic idea underlying modern 
industrial legislation The interj^reLition given to the 
corresponding phrase "trade dispute” m English law and 
“Industrial dispute” in Austialian Law also accords with 
this view' and in the absence of an express provision to 
the contrary oi necessary intendment there is no reason 
to give a diffeient interpretation to the expression in 
the Indian statute 

In view' of this state of judicial opinion, Parliament 
by the Amending Act no 35 of 1965 added s 2'A to 
the Industrial Disputes Act It provided. 

“2-A Dismissal, etc of an individual work- 
man to be deemed to be an industrial dispute — 

Where any employer discharges, dismisses, retren- 
ches or otherwise terminates the services of an in- 
dividual workman, any dispute or difference bet- 
ween that workman and his employer connected 
with, or arising out of, such discharge, dismissal, 
retrenchment or termination shall be deemed to 
be an industrial dispute notwithstanding that no 
(1) A I R. 1957 S.C 630 
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other workman nor any union of workmen is a 
party to the dispute ” 

Under this provision, individual disputes relating to 
termination of the services of an individual workman 
have been made an industrial dispute 
Mr Khare appearing for the petitioners challenged 
the vires of s 2-A on die following grounds . 

(1) The concept of industrial dispute had become 
well settled when the Government of India Act, 
1936, was enacted The power to legislate in res- 
pect of industrial disputes was confined to collec- 
tive disputes The Constitution of India confer- 
red power on Parliament to legislate with regard 
to industrial disputes Parliament hence was not 
competent to enlarge the concept of industrial dis- 
putes so as to include individual disputes in it 

(2) In view of Entries 22, 23 and 24 of List III 
of the Seventh Schedule to the Constitution, Par- 
liament could not make an individual dispute an 
industnal dispute without enacting substantive 
law therefor 

(3) Since the U. P Industrial Disputes Act cover- 
ed the whole filed of industrial disputes, s 2-A of 
the Central Act was not operative in this State 

(4) S 2-A violated Art 14 of the Constitution 
because it did not lay down any policy or standard 
to guide the discretion of the State Government 
in referring industrial disputes 

The relevant entries in the Government of India 
Act, 1935, and the Constitution in relation to indus- 
trial disputes are: 

Government of India Act Constitution 

List III, Entry 29 ... List III, Entry 22 

List III, Entry 26 ... List III, Entry 23 

List III, Entry 27 ... List III, Entry 24 
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Entry 29 and Entry 22 both were “trade unions; in- iws 
dustnal and labour disputes”. Entry 26 was “Factories ” 5]^ 

Entry 27 was “Welfare of labour; conditions of labour; 
provident funds; employers’ liability and workmen’s 
compensation; health insurance, including invalidity sta^of 
pensions, old age pensions”. ^ ^ 

The submission was that since the Government of ^ 

India Act, 1935, was enacted by the British Parliament, 
the power given by it to the Indian Legislature to make 
laws in respect of industrial and labour disputes must 
be confined to what was in England considered to be 
the concept of industrial disputes So far, there may 
not be any quarrel The argument, however, proceed- 
ed that in England the corresponding term was “trade 
dispute” and the English Courts consistently held that 
trade disputes referred to collective disputes and did 
not include industrial disputes Similar was the posi- 
tion in Australia 

In the first place, if the British Parliament had in- 
tended to confer legislative power upon the Indian 
Legislature in respect of what was then known as “trade 
disputes”. It would have used the phrase “trade disputes” 
in Entry 29 of List HI rather than an unknown term 
in England namely “industrial and labour disputes” 
Assuming, however, that the term “industrial and 
labour disputes” was intended to refer to the corres- 
ponding English term “trade dispute”, let us examine 
the concept of “trade dispute” as obtaining in England 

Trade disputes were not the subject-matter of the 
common law of England 

The British Parliament enacted the conspiracy and 
Protection of Property Act, 1875, which was followed 
by the Trades Disputes Act, 1906, and the Industrial 
Courts Act, 1919 All these enactments defined the 
term "trade dispute” in identical language with a minor 
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change in punctuation These enactments were follow^ 
ed by the Conditions of Employment and National Arbi- 
tration Order, 1940, which was made under regulation 
58-AA of the Defence (General) Regulations, 1939, and, 
the Industrial Disputes Order, 1951 

The definition of the tenn “trade dispute” as occur- 
ring III tile 19-10 Order and the 1951 Order came up 
for consideration in Rex v National Arbitration Tri- 
bunal (1) In that case a dispute between a town clerk 
and the Municipal Corporation was referred to the 
National Arbitration Tiibunal under the 1940 Order 
The lefeience was proceeded with by the Industrial 
Disputes Tiibunal which superseded the earlier Tri- 
bunal undei the Industrial Disputes Older, 1951 The 
Municipal Corporation took the matter to the King’s 
Bench Division foi an order prohibiting the Tribunal 
from proceeding with the case on the ground that the 
referred dispute was between a single workman and 
the employer and it was outside the purview of the 
trade disputes referred to in the Order of 1940 and of 
1951 and so the Tribunal had no jurisdiction Cons- 
truing the provisions of the 1940 Order, Lord God- 
dard, C J speaking for the Court held that the defini- 
tion of the term “trade dispute” theiein read with s, 
1(1) of the Interpretation Act of 1889 (which provided 
that unless the contrary intention appears, words in the 
singular shall include the plural and words in the 
plural shall include the singular) established that an 
individual dispute was included in it He observed* 

“It cannot, we think, be contended that the 
wording of the Order of 1940 indicates any inten- 
tion to exclude the application of the words of s 
1(1) of the Interpretation Act set out above We 
therefore conclude that a dispute between one 
employar and one workman was within the Order 

(1) (1961) 3 All E R S2fi 



ALLAHABAD Sl'KlES 


697 


2 Alth.J 

of 1940 and in this respect some reliance was placed Jfll 
on the opinion of Lord Atk-INSon in Conway v 
Wade (1), where he said — 

‘In order that a dispute ma-v be a trade dispute «, 
at all, a workman must be a party to it on each 
side, or a workman on one side and an employer j 
on the other ’ J 

His Lordship was theie considering a matter 
arising under the Trade Disputes Act, 1906, in 
which the definition of trade dispute is in the same 
words as in the order although the punctuation is 
different In fact, in the Industrial Courts Act, 

1919, the definition of trade dispute is in the same 
words as in the Act of 1906, and in that the punc- 
tupation is the same as in the order we are now 
considering. 

In our opinion this question whether the refer- 
ences were validly made under the order of 1940 ii 
not to be determined by any nice question as to 
the presence or absence of a comma but we think 
that the application of the Interpretation Act, 

1889, concludes the matter In our opinion, there 
fore, there was power, when the references were 
made to refei the dispute, which was a dispute 
between an employer and a workman, to the tribu- 
nal and the tribunal had authority to deal with it. 

The Older of 1940 was, howevei, revoked on 1st August, 

1951 by the Industrial Disputes Order, 1951 Consr 
tiLiing the various provisions of the 1951 Order the 
learned Chief Justice came to the conclusion that an 
individual dispute was not a tiade dispute within mean- 
mg of the 1951 Ordei It was obseived that the whok 
tenoi of the Order of 1951. and the fact that thiough- 
out the Order the word ‘employer’ in the singular is 
used in conjunction with the word “workers in t e 
plural, indicates an intention that these words should 
be interpreted literally and in consequence that s 1(1) 

of the Interpretation Act, 1889, should not appy 
nj 1909 A C. 606 at 617. 

S HC (ILR)— 1973—19 



VJVu 


HTar 

RAIAN 

^bllOK 

T\f\R 

V. 

TATE or 

v.v 

Chandra 

j 


t)98 THE INDIAN LAW REPORTS .[1973 

This decision brings out the position tliat the term 
“trade dispute” did not have any unifoiin or well settled 
concept in England Its meaning and connotation de- 
pended U 2 >on its definition in the statutory enact- 
ments considered in tlte light of the scheme of the parti- 
cular statute lead as a whole It is equally evident that 
at least the Conditions of Employment and National 
Arbitration Older, 1940 which remained in operation 
foi more than 10 )eais, included individual dispute to 
be a trade dispute under it 

S of the Australian Constitution gave legislative 
power in sub-s XXXV, with respect to “Conciliation 
and aibitration for the pievention and settlement of in- 
dustiial disjiutes extending beyond the limits of any 
one State” The teim “industrial disputes” was con- 
sideied by the High Court of Australia in the context 
of the entiy to be confined to collective disputes In 
the Jumbunna Coal Mme, No Liability v Victorian 
Coal Miners’ Association (1) Isaacs^ J observed ^ 

m) 

“The dispute in the industiy generally, which 
IS an industrial dispute in the large economic sense, 
must be caiefully distinguished from an individual 
dispute between a specific single employer and one 
of his employees The latter may be an industrial 
dispute too but in a nariowei sense, and not in the 
bioad national sense which the Constitution in- 
tended ” 

The term “industrial dispute” was construed in its 
broad sense in Australia m the context of the constitu- 
tional piovisions theie The constitutional provisions 
in our country' are entirely different The Govern- 
ment of India Act, 1936, or the Constitution of India 
was not based on the Australian Constitution The 
Australian decisions, theiefoie, cannot be utilised to 
establish that the term “industrial dispute” had acquir- 

(1>6 CL.R 809. 
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ed a well icttled meaning bv 1935 when the Govern- 
ment of India Act was enacted 

The Supreme Court decisions m the cases of C. P. 
Transport Sennces Limited (1) and the Newspapers 
Limited (2) show that the term “industrial dispute” as STATf,oi 
occurring in the Industiial Disputes Act, 1947, was cons- ^ 
trued to exclude individual disputes because of the ® **®"‘*’ 
scheme of the Act It was not even whispered that the 
Legislatuie was incompetent to legislate with regard to 
individual disputes under the Entry 

In our opinion, the legislative history relating to 
industrial and labour disputes shows that the term “in- 
dustrial dispute” included individual disputes also m 
Its narrower sense m England, Australia as well as this 
country. Conferment of legislative power with respect 
of industrial disputes included the power to legislate 
on individual disputes S 2-A was within the legis- 
lative competence of Parliament 

In the next place, Mr Khare urged that legislation 
with regard to individual disputes for die first time 
could be operative and efficacious only if Parliament 
had alone: with s. 2-A enacted substantive law in rela- 
tion to individual disputes The Industrial Disputes 
Act contained various substantive provisions with re- 
gard to reference and resolution of industrial disputes 
There was no necessity for Parliament to enact the sarne 
provisions all over again, foi making an individual ^s- 
pute of the kind mentioned m s 2-A, an industrial ms- 
pute Various provisions of the Industrial Disputes Act 
all become applicable to individual disputes We see no 
infiimity in s 2-A on this ground 

The next submission was that smce the field of indm- 
tnal dispute was fully covered by tiie U P 
Disputes Act, s 2-A of the Central Act could not operate 
in this State S. 12 of the U P. Act provides: 

(1) A.IR 1967 SC 10*. ^ A.I.R. 1««7 SC. 639. 
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"Unless any order made under this Act makes ex- 
press provision to the contrary, nothing in this Act 
shall affect the power of the State Government to 
refer any industrial dispute or matters connected 
therewith under the Industrial Disputes Act, 1947 
or to deal with any report or settlement in accord- 
ance with the provisions of that Act,” 

Thus, the U. P Act expressly confers power upon the 
State Government to make references under the Central 
Act With regard to such references s 2-A of the Cen- 
tral Act would clearly be applicable. In the present 
group of cases references have been made under the 
Central Act 

The subject-matter of industrial dispute being in the 
Concurrent List, the proviso to Art 254(2) of the Cons- 
titution is attracted. Under it, nothing in Art. 254(2) 
could prevent Pailiament from enacting at any time any 
law with respect to the same matter including a law add- 
ing to, amending, varying or repealing the law made by 
the Legislature of the State The U. P. State Legislature 
had enacted the Industrial Disputes Act in 1947. Par- 
liament could thereafter make any law with respect to 
the same subject-matter, namely industrial disputes. 
Consequently, s 2-A having been added in 1965, was 
sa\ed by the proviso aforesaid; and would operate even 
in this State 

The last submission of the learned counsel was that 
s 2-A was violative of Art 14 of the Constitution because 
It did not lay down any pohcy or standard for guiding 
the State Government for choosing individual cases foi 
reference S 2-A does not deal with the power of the 
Government to lefer a particular case to adjudication. 
Upon the ground uiged by learned counsel the sections 
of die Act conferring power upon die State Government 
to refer individual cases for adjudication may be hit by 
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Art. 14, but that was not the argument before us On iwa 
the ground urged by learned counsel, s 2-A could not " 
possibly be held to be violative of Art 14 of the Consti- 
tution. 

Tn P JanMdhana v. Union of India (1); Toshmwal 
Bros. (P.) Ltd V Presiding Officer, Labour Court (2), — — 

and T V. S. Iyengar ir Sons v. State (3) the validity of 
s. 2-A was upheld. In Jute and Jute Goods Buffer Stock 
Association v. Second Industrial Tribunal, West Bengal 
(4) a single Judge of the Calcutta High Court held that 
8. 2-A was violative of Art. 14 of the Constitution. But 
this decision was overruled by a Division Bench of that 
Court in The State of West Bengal v. Jute and Jute 
Goods Buffer Stock Association (5). The appeal Bench 
held that neither s 2-A of the Industrial Disputes Act, 

1947 nor s. 10 of the said Act offends Art. 14 of the Cons- 
titution We are in respectful agreement with this view. 

We answer the reference by saying that s 2-A is mtra 
vires the powers of Parliament and is valid. 

Let the papers be returned to the learned single Judge 
with this opinion and answer. 

Question answered. 


APPELLATE CIVIL 


Before Mr Justice D S Mathur, on difference of 
opinion between Mr Justice G. C Mathur and Mr 
Justice H Swarup. 

municipal board, 

GHAZIABAD Appellant, 

V, iwa 

JAI PRAKASH AND oiHERs Respondents, octofrer, 31 

U. P. Abolition and Land Refonns Act, 1950, ss 

2(l)(c), 1(3) and 117v4 and U P Zamindan Abolitiw 
1952 T 115-C — Act tnttpplu able to lomd coveted by s 2(1) 

(1>AIR 1970 Mys 171 (3) I'lBO QS) IF and LTL 863 

(8) AIR. 1970 Mad, 82 J 

(8) App. no. 806 ot 1971, dated M May 1978. 
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(c) m the absence of notification under s 1(3) — State Gov- 
ernment cannot vest it in Municipal Board- — R 115-C in- 
applicable to such land 

I£ the land is covered by the provisions of d (c) of sub-s. (i) 
of s 2 of the Act the Act will not apply to such land in the 
absence of a iiotificalion uiidei s ^3) of the Act Such land 
will not vest in the State Government and the latter will have 
no power to vest it in the Muniapal Board under s 117-A of 
the Act For the same leason r 115-C of the U P Zamindari 
Abolition and Land Reforms Rules will also not apply to such 
land 

Held, that the notification under s. 117-A of the Act and the 
order of the Tahsildar issued under r 115-C of the U. P 
Zamindari Abolition Rules were invalid 

Special Appeal uo 99 of 1966 connected with Special 
Appeal no 339 of 1966 against the order of D D Seth, 
J., dated 3rd Januaiy 1966 in Civil Miscellaneous Writ 
no 1429 of 1959. 

Ashok Gupta, foi the Appellant, 

Shanti Bhushan, Sudhir Chandra and S C., for the 
Opposite-parties, 

D S Mathur, J , — In view of the difference of opi 
mon between brother G C, MArauR, J and brother 
Hari Swarup, j. the following question has been refer- 
red to me for opinion* 

"Whether the land in dispute is an aiea covered 
by the provisions of cl (c) of sub-s (1) of s 2 of the 
U P Zamindari Abolition and Land Reforms Act?” 

The fact of the case are not in dispute The land in 
question formed part of land acquired for the purposes 
of the Railw^ay under die Land Acquisition Act, 1894 
It w^as in 1943 that the land being surplus was sold by the 
Railway to Mnkand Lai, father of Jai Prakash, petition- 
er The U P Zamindari Abolition and Land Reforms 
Act (heremafter referred to as the Act) came into force 
on 26th January, 1951, though estates vested in the 



ALL.3 AXLAHABAD SERIES 703 

ate Government on 1st July, 1962 The material 
lestion for consider dtion is whether the disputed land 
covered bv cl (c) of s 2(1) of the Act If so, in the 
(sence of a notification under s ] (^) of the Act the land 
ould still belong to the intermediary and shall not be 
le ivhich could or had vested in the State Govem- 
lent, but if the land is not covered by the above clause, 
falls in the category of an estate and shall vest in the 
^te Government from 1st July, 1952, and later shall 
and transferred to the Municipal Board 

The material portion of s 2 of the Act runs as fol- 

DWS 

“2(1) The State Government may by notifica- 
tion in the Gazette apply the whole or any provi- 
sion of this Act to any of the following areas or 
estates subject to such ecceptions or modifications 
not affecting the substance, as the circumstances of 
the case may require — 

* * * 

(c) aieas held and occupied for a public 
purpose or a work of public utility and de- 
clared as such by the State Government or ac- 
quired under the Land Acquisition Act, 1894, 
the United Provinces Land Acquisition (Re- 
habilitation of Refugees) Act, 1 948, the United 
Provinces Acquisition of Property (Flood Re- 
lief) Temporary Powers Act, 1948, or any 
other enactment other than this Act, i elating 
to acquisition of land for a public piu'pose* 

# # # 

(2) The declaiation of the State Government 
under cl (c) of sub-s (1) shall be conclusive evi- 
dence that the land is held and occupied for a pub- 
lic purpose 01 a work of public utility' 
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Explanation — ^Any area held on the seventh day 
of July, 1949, for the purposes of a housing scheme 
by a Co-operative Society registered under the Co- 
operative Soaeties Act, 1912, or a society register- 
ed under the Societies Registration Act, 1860, or a 
limited liability company under the Indian Com- 
panies Act. 1913, shall be deemed to be held foi 
a work of public utility ” 

Brother Hari Swarup, J. has expressed the opinion 
that the words "or acquired under the Land Acquisi- 
tion Act” are an alternative for the earlier expression 
“declaration as such by the State Government” and, 
therefore, the land acquired under the Land Acquisi- 
tion Act as contemplated by this clause must be one 
which is held and ocaipied for a public purpose or a 
work of public utility Brother G C Mathur, J has 
expressed a contrary opinion 

Punctuation marks are not a good guide for the inter- 
pretation of a statute, though in case of any doubt or 
where the enactment is capable of two interpretations, 
the punctuation marks, whether added or already exist- 
ing, can be utilised for giving a proper meaning The 
underlying object always is to determine and to gi-^e 
effect to the intention of the Legislature 

Ordinarily, the courts of law do not have the power 
to add, substitute or delete words in the enactment but 
can adopt such a course in exceptional circumstances 
only when otherwise it is not possible to give effect to 
the intention of the Legislature. 

A perusal of s 1 of the Act shall make it clear that 
the piovisions of the Act were not made applicable to 
all kinds of land in the State Lands of various kinds 
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had, one may say, been classified and the Act "vvas made 
applicalde to some kinds of kind and not all though the 
State Government was given the power under s. 1(3) of ghmubah 
the Act to extend the provisions of the Act subject to 

such exceptions or modifications as may be necessary 

to tlie aieas detailed in els (a) to (/) of s 2(1) of the Act j 

In case the State Govei nment was not given the power 
to extend the provisions of the Act to the areas covered 
by s 2(1) of the Act, it could be urged with some force 
that we must not only determine the intention of the 
Legislatuie, but forthwith give effect to such intention 
by including all the areas meant to be governed by the 
piovisions of the Act However, because the State 
Government can at a later date extend the provisions of 
the Act to some or all the areas included in s 2(1) of 
the Act we need not unnecessarily restrict the scope of 
s 2(1) a'j It shall always be open to the State Govern- 
ment to issue a notification and to extend the provisions 
of the Act to such areas fiom a specified date 

Another principle which must be kept m mind is 
that the Legislature has no intention to use superfluous 
words in the enactment Each word or expression 
must be given its proper meaning In case the Legisla- 
ture was giving stress to the words * held and occupied 
for a public purpose or a work of public utility” it was 
not necessary to include m d (c) of s 2(1) the second 
pait diereof, namely, “or acquired under the Land Ac- 
quisition Act ” The earlier part, namely, areas 

held and occupied foi a public purpose or a work ot 
public utility and declared as such by the State Gov- 
ernment” would cover land not only of an intermediary 
obtained by transfer, gift or devolution but also land 
pu, chased Erom the Stale or from the Railway whi* 
was in the past acquired under one enactment ot ' 
other. The stress would have been on the pu^ to 
which the land was held and occupied and not how the 

8 HC (ILR)— 1973— 20 
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1973 ownership had passed to the intermediaiy Similarly, 
It would not have been necessary for the Legislature to 
Ghaziibau j-gpeat at a later stage the words "for a public purpose " 
jAi prakas h jj. expression "acquisition of land for a 

Matiur, j public purpose” has reference to enactments other than 
those detailed in cl (c), but if this expression had not 
been used and the words "areas held and occupied for 
a public purpose” covered even land acquired under 
one enactment or the other it was not necessary to speci- 
fy the various enactments and also to provide that the 
acquisition must be for a public purpose 


Considered in this light the second part beginning 
from "or acquired under the Land Acquisition Act, etc ” 
cannot be covered by the main poition of the earlier 
part Sub-s (2) of s 2 of the Act cannot be of any help. 
It simply provides that the declaration of the State Gov- 
ernment under cl (c) shall be conclusive evidence that 
the land was held and occupied for a public purpose or 
a work of public utility 

It can be contended on behalf of the appellant that 
each clause of s 2(1) of the Act covers a distinct cate- 
gory of land, and therefore, all the areas included in cl, 
(c) must be co-related to a public purpose or a work of 
public utility It was evidently for this reason that the 
expression relating to acquisition of land for a public 
purpose had been incorporated at the end of the clause 
to make it clear that the acquisition of land must have 
been for public purpose. In this view of the matter 
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there can be no difficulty m dividing cl (c) into two 
parts both being co-related to “public purpose” 
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My answer to the question referred for opinion is that jai piukabh 
the land m dispute is an area covered by the provisions 
of cl (c) of sub-s (1) of s 2 of the Act 


The case shall now be laid before the Bench con- 
cerned for further orders 


By iHE Court — ^These appeals were heard by us 
We were agreed that the land in dispute was included 
in the term “estate” within the meaning of the U P 
Zamindan Abolition and Land Reforms Act But there 
was a difference of opinion between us on the question 
whether the land in dispute is an area covered by the 
provisions of cl (c) of sub-s (1) of s 2 of the U P 
Zamindan Abolition and Land Reforms Act On 
account of this difference this question was referred for 
opinion to a third Judge The third Judge has given 
his opinion that the land m dispute is covered by the 
piovisions of cl (c) of sub-s (1) of s 2 of the Act That 
being so, since, admittedly, no notification undei s 1(3) 
of Act has been issued in respect of the land m suit the 
Act will not apply to the land in dispute The land, 
therefore, did not vest m the State Government and the 
State Cto\ ernment had no power to vest it in the muni- 
cipal boaid under s ri7-A of the Act For the same 
reason,! 115-Cot the U P Zamindan Abolition Rules 
also did not apply to the land m dispute Accordingly, 
the notification dated 11th August, 1954, under s 117-A 
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of the Act and the order of the Tahsildar dated 29th 
September, 1958, under rule 115-C of the Rules are in- 
talid 

The learned single Judge rightly allowed the writ 
petition The appeals are accordingly dismissed with 
costs 

Appeals dismissed 


PSUP— « HC (ILR>— 19-12-’73— 1,26(> (L) 
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SUPREME COURT 


APPELLATIS CIYIL 

Before Mr Justice P Jaganmohan Reddy 
and K K Mathew 

M L SETHI Appellant, 

V. 

R r KAPUR Respondent. 

Ccda of Civil Prccadura, 1308, O 83 and O 11, r 12— Pro-^ 
ceedings for pauperism — Discovery of document— Can be 
oydeied 

The piovisions of r 12 of O 11 relating to discovery of 
docuiiieats apply to proceedings under O 3 j 
T here is no reason to hold, if costs could be saved, that it 
IS not salutory to lesort to the piocedure of di.coveiy of docu- 
meiits in pioceedings under O 33 

1938, O 11^ 7 21 — Oidsr for discovery of docu- 

menls — Opposite-pay iy bound to make an ajidavit of docu- 
ments — yyoduUion of documents for inspection 

When the couit makes an Older for discovery under the 
rule, tne opposite-party is bound to make an affidavit of docu- 
ments and on his failure, he will be subject to the penalties 
specihed m r 21 of O 11 

After he has disclosed the documents by the aflGid-.v.t, he 
may be req lined to produce for i spccLon such o. the docu- 
ments as he is in po session of and as are rchvant 
1903, O 11, r 12 — Document relevant though inad- 
missible in evidence — Discovery to be oidered 
The documents sought to be discovered need not be admis- 
sible "m evidence in tne enquiry or proceedings It is suffi- 
cient if the documents would be relevant tor the purpose of 
thiowmg light on the matter in contioveisy Every document 
which will thiow any light on the case is a document relating 
to a matter m dispute in the proceedings, though it m ght not 
be admissible in evidence. 

, 1908, s 115 — Discovery of documents — Jurisdiction — 

Order not viit% cd by error of law 
Held .hat the trial court had jurisd ction to piss the order 
for discovery Held that such an order is not v^Lated by any 
error of law. 

VH.C (ILR)— 1978-1 
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19-3 Civil Appeal No 665(N) of 1972 from the judgme.:t 
M.L Sethi and order dated the 2/th August, 1971 of the High 
R p K.4PUR Court of Judicature at AUahaDad in Civil Revision 
No. 680 of 1970 

y. M Taikundcj {Hardeo Singh, with him) for the 
Appellant 

The Respondent m person. 

Mathew, J . — Ihis appeal, by special leave, is frcm 
the order oi tne High Court of Allahabad allowing an 
application for revision of orders pas:ed by the Civil 
Judge, bahaianpur, directing discovery of documents 
by the respondent and dismissing an appiicat..on by him 
for permission to sue m forma pauperis. 

The respondent filed a suit m forma pauperis on 
29th April, 1962, against the appellant and his wTe 
for recoveiy of damages to the tune of Rs 7,48,000 for 
malicious prosecution Notice of tlie petition to sue 
in forma pauperis was given to the State Government 
and the appellant under O 33, r. 6 of the Civil Pro- 
cedure Code. Both the Government and the appellant 
filed objections stating that the 'respondent is not a 
pauper. The appellant thereafter filed an applicahon 
lor discovery of documents from the respondent for 
proving that the respondent is not a pauper. The 
Court passed an order on 23rd February, 1970, direct- 
ing the respondent to discover on affidavit, the docu- 
ments relatmg to the bank accounts of the respondent, 
namely, pass books, cheque books, counterfoils, etc, 
from 1st March, 1963 to the date of filing the affidavit 
of discovery, as also the documents, in respect of the 
properties held by him and the personal accounts 
maintained by him. The respondent was to file 
the affidavit of discovery on 8th March, 1970 It 
was specifically stated that no extension of time will be 
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illoxved for filing the affidavit and that the discovery 
.hould be made within the time The re pendent did 
lot file the affidavit in pursuance to the order On 
31st March, 1970, he moved an application stating th t 
le wants to file a revision agamet the order dated 23rd 
February 1970, before the High Court and that tvo 
months’ time may be allowed for the purpose The 
Court rejected the application for time cn 4th Apr 1, 
1970, on the ground that the application fer permission 
to sue m forma pauperis was pending for the last seven 
years and that the respondent had ample time for fi’ing 
the revision if he was diligent in the matter The 
respondent’s counsel then moved another application 
on the same day stating that the respondent wants to 
adduce evidence and that since he had not come to 
Court m the expectation that his earlier application 
dated 31st March, 1970, for adjournment would be 
allowed, the case may be adjourned This applicati*n 
was also rejected by the Couit And as counsel for 
the respondent reported no instruction and as there 
was no evidence to show that the respondent was a 
pauper, the Court dismissed the application for permis- 
sion to sue m forma pauperis and directed the res- 
pondent to pay the court fee within 15 diys 

The respondent challenged the order directi’^g 
discovery of documents passed on 23rd February, 1970 
and that dismissing his application for permission to 
sue m forma paupeus passed on 4th April, 1970, in 
revision before the High Court 

The High Court held that sirce the proceedm'S 
under rr 6 and 7 of O 33 are summary m characte', 
the “sophisticated procedure”’ for discovery should 
not have been resorted to by the appeUant, that the 
documents of which discovery was sought were n t 
specified m the application of the appellant and, 
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J973 therefore, the apphcaiion for discovery was bad, that 
M L sbthi the enquiry under rr 6 and 7 of O 33 was pri narily a 
R p*h.iPUR matter between the respondent and the Si-te Govern- 

the procedure for discovery and mspectiDn at the 
instance of a private party like the appellant The 
Court further held that the trial Court acted v i h 
material irregularity as it did not consider the ques ion 
of the necessity for discovery^ of the documents or t’ e 
relevancy of the documents of which discovery vas 
sought and also for the reason that, in crde'^ing dis- 
covery of the documents relating to personal accounts, 
and pass books, it overlooked the right of the responflent 
to claim privilege And as legards the order passed 
on 4th April, 1970, dismissing the app'i'at on fcr 
permission to sue m fotma panpeyts after reiecting the 
application for adjournment, the Court said that the 
trial court betiayed an anxietv to get rid of an applica- 
tion to add to the figures of its disposal The Ccur% 
therefore set aside the o“der for discovery as we’l as the 
order dismissing the anplication for permi s.on to sue 
in forma pauperis 

The respondent submitted that the p’‘oc''dure f'r 
discoverv of documents is not permissible in proceed- 
ings under O 33 and that it is not salutary to adopt 
the procedure even if permis'ible In Vt]av Pratap 
Smsh v Dukh Haran Nath Smg;h (1) this Court h’S 
held that “the suit commences from the moment rn 
application for permission to sue m forma paupens as 
required by O 33 is presented ” If that be so, the 
provisions of r 12 of O 11 relating to di'coverv woul'l 
in terms apply to proceedings under O. 33. There is 


p.) (1962) s C.R Supp a, CT5. 
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also no reason why, if the pro\isions of O 1, r 10 re- 
lating to additions of parties, of O 9 dealing \sith 
jj!peaidnce of parties and consequence of non-aj’pear- 
ance, and of O 39 relating to temporary mjuicticns 
would apply to proceeding under O 33, the provis.ors 
in O 11 dealing with discovery of documents shou’d 
not apply to such proceedings In England, discovery r, 
ordered in any ‘cause’ or ‘matter’ in the SuprcTe Ccu t 
to which the rules of the Supreme Court apa’'y And 
‘cau<!e’ includes any action, suit or ether crigiral pro- 
ceeding between a plaintiff and defendant Generally 
speaking, discovery is granted there in a’l proceedings 
except pureh criminal proceedings, and civ 1 proceedi-gs 
avhere the action is brought merely to e'tab’ish a for- 
feiture or enforce a penalty /'Ha’sburv’s Laws of Ene, 
Vol 12 p 2) There is no reason to hold, if costs coul 1 
be saved, that it is not salutary resort to the procedure 
in proceedings under O 33 

We think that the High Court was wrong in hold'ng 
that since the application for discovery did not 'pecift 
the documents sought to be discovered, the lower Court 
acted illegally in the exercise of its lunsdiction m 
ordering discoverv Generally speaking, a party is 
entitled to inspection of all documents whi'h do not 
themselves constitute exclusively the other party’s 
evidence of his case or tide If a party wants inspcc ion 
of documents m the possession of the oppodte-party, 
he cannot inspect them unless the other party p'-oduces 
them The party wanting inspection must, (herefo’-e, 
call upon the opposite-party to produce the docuire-t 
And how can a party do this uidess he knows what 
documents are in the possession or power of the onpos't^- 
party? In other words, unless tlie party reeking dis- 
covery knows what are the documents in the posse''sicn 
or custody of the opposite party which would threw 


1073 

M L Sethi 

V 

H P Kill It 
MathCiV, J. 
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light upon the question in controversy, how is it po:- 

M. L Sethi siblc for him to ask for discovery of specific documents? 

R P Kitur O II, r 12 provides 

Mathew, j. “22 Any party may, without filing any affidavit, 

apply to the Court for an order directing any other 
party to any suit to make discovery on cath of the 
documents which are or have been m his posse's on 
or power, relating to an\ matter in quesfon 
therein On the hearing of such application the 
Court may either refuse or adjourn the same, if 
satisfied that such discovery is not nece"sary or net 
necessary at that stage of the suit or make such 
order, either generally or limited to certain classes 
of documents, as may in its di‘’cretion, be thought 
fit* Provided that discovery shall not be ordered 
when and so far as the Court shall be of opinion 
that it is not necessary either for disposing fairly 
of the suit or for saving costs " 

When the Court makes an order for discovery under 
the rule, the opposite-party is bound to make an afTi-’avit 
of documents and if he fails to do so, he will be sub ect 
to the penalties specified in r 21 of O 11. An affidavit 
of documents shall set forth all the documents which 
are, or have been in his possession or power relating 
to the matter in que'vtion in the proceedings And 
as to the documents whfch are not, but have been in 
his possession or power he must state what has become 
of them and in whose possession they are, in order that 
the opposite-party may be enabled to get production 
from the persons who have possession of them (see 
form no 5 in App C of the Civil Procedure Code\ 
After he has disclosed the documents by the affidaii^, 
he may be required to produce for inspect'on such cf 
the documents as he is in possession of and as are 
relevant. 
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^ AJUJL.3 

The High Court was equally wrong in thmkzug that lora 
in passing me order ior discoveiy, the trial Court acted m l seth* 
illegally in tiie exeicise ol its juusdicti_n as it depnvtd 
me lesponaent ot his right to claim pr^viie^e lor non- - 
production ot his paas book and personal a.CDunt, 
because the stage lor claiming piivilege had not yet 
been reached that would be 1 cached only when the 
affadavit oi discovery is made O. 1 1 , r. Id provides 
that every alhdavit ot documents should specuy whiJh 
of the documents theiein set forth the party objects to 
produce tor inspection of the opponte-paity together 
with the grounds ot objection 

Nor do we tliiiik that die High Court rvas right la 
holding tliat the documents ordered to be (Lscovered 
weie not relevant to me inquiiy. The documenta 
sought to be discovered need not be admissible in evi- 
dence 111 die enquiry 01 proceedings It is su&cient 
il me documents would be lelevant tor the purpose 
ot mrowing light 011 the matter in controversy, hvery 
document which will throw any light on me case is a 
document relating to a matter m dispute m the pro- 
ceedings, though It might not be admiss-ble in evidence. 

In other words, a document might be madmiss-ble m 
evidence yet it may contain intormation which may 
either directly or indirecdy enable the party seeking 
discovery either to advance his case or damage the ad- 
versary’s case or which may lead to a trial ot enquiry 
which may have either of these two consequences The 
word ‘document’ in this context includes anything that 
is written or printed, no matter what the material may 
be upon which the writing or printing is inserted cr 
imprinted We think that the documents of which 
the discovery was sought would throw light ^ 

means of the respondent to pay court-fee and hence 

relevant. 
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veiituie to tuiiiL Ll.dt the High Court was 
M L '^ETHi ubouiuig uiicler a mi^UKe when it i,a*d uiat tne enqu..ry 
5 i i' kamir iiito uic quciuon wheUiei tiie lespondent was a paupei 
exuuoueiy a mattei betvveen him and the S.a e 
LruveiJinient and mat the appellant was net interested 
in establishing that the lespondent was not a pauper. 
O dd, r. b piovides that li tae Court dees not leje-t tee 
application under r o, tiie Court shall hx a day cf 
wiiich at least 10 days’ notice shall be given to the 
opposite-paity and the Government pleader tor re- 
ceiauig such evidence as the applicant may adduce in 
proot ot paupei ism and tor hearing any evidence in 
d.ipiuof tneieof. Under O 3d, i 9, it is open to the 
Court on tiie application ot the delendant to dispauper 
the plaintih on the grounds specified therein, one of 
them being that his means are such that he ought net 
to continue to sue as a pauper An immunity from 
a litigation unless the requisite couit fee is paid by t e 
plaintiji is a valuable right for the defendant And 
does It not follow as a corollary that the proceedings to 
establish that the applicant-plaintiff is a pauper, which 
will take away that immunity, is a proceed-ng in which 
the defendant is vitally interested? To what purpose 
does O 33, r 6 confei the right on the opp site-party 
to participate in the enquiry into the pauperism and 
adduce evidence to establish that the applicant is not 
a pauper unless the opposite-party is interested in the 
question and entitled to avail himself cf all the normal 
procedure to establish it? We can think of no reason 
why if the procedure for discovery is applicable to p o- 
ceedmg under O 33, the appellant should not be en- 
titled to avail himself of it 

We also do not think that there is any point in the 
criticism of the High Court that the order for discove y 
was vagfue. The first item in the order was in respect 
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of the documents relating to the bank accounts of the 
respondent from 1st March, 1963, to the date of the urTTESHH 
affidavit The second item related to documents m r p.*k^ptR 
respect of the immovable properties held by him durine . 

ijiii ^ ^ MitlicWj J» 

the same period and the third item was m respect of 
documents relating to th& peisonal accounts maintain- 
ed by him for the same period The order was as 
sperific as it could be 

Counsel for the appellant contended that even if the 
order for discovery of documents was bad in law, the 
High Court was not justified in interfering with it 
And as regards the order dated 4th April, 1970, dismis- 
sing the application for permission to sue in forma pau- 
peris after rejecting the application for time, he said, 
the High Court was really interfering with the discre- 
tion of the trial Court m the matter of adjournment 
The jurisdiction of the High Court under s 115 of 
the Civil Procedure Code is a limited one. As long 
ago as 1884, in Rajah Amir Hassan Khan v Sheo Baksh 
Singh (1), the Privy Council made the following obser- 
vation on s 622 of the former Code of Civil Procedure, 
which was replaced by s 115 of the Code of 1908: 

“The question then is, did the judges of the 
lower Courts in this case,in the exercise of their 
jurisdiction, act illegally or with material irregu- 
larity It appears that they had perfect jurisdic- 
tion to decide the question which was before them, 
and they did decide it Whether they decided 
rightly or wrongly, they had jurisdiction to decide 
the case, and even if they decided wrongly, they 
did not exercise their jurisdiction illegally or with 
material irregularity" 

(1) (1884) IL.R 11 I A. 237 
9 HC (ILR)— 197S-a 
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In Balaknshna Udyar v Vasudeva Aiyar (1), the Board 

M L^ Skthi observed 

K P Kapur 

— — “It wall be observed that the section applies to 

Mathew, J. i i .i. i 

jurisdiction alone, the ii regular exercise or non- 

exercise of It, or the illegal assumption of it The 

section IS not directed against conclusions of law 

or fact in which the question of jurisdiction is not 

involved ” 

In N S Venkaiagiii Ayyangar v. Hindu Religious 
Endowments Board, 'Madras (2), the Judical Committee 
said that s 115 empowers the High Court to satisfy 
Itself on three matteis, (a) that the order of the sub- 
ordinate court IS within its jurisdiction, (b) that the 
case is one in which the Court ought to exercise juris- 
diction; and (c) that m exercising jurisdiction the 
Court has not acted illegally, that is, in breach 
of some provision of law, or with material irregu- 
larity, that IS, by committing some error of procedure 
in the course of the trial which is material in that it 
'may have affected the ultimate decision And if the 
High Court IS satisfied on those three matters, it has 
no power tp interfere because it differs from the con- 
clusions of the subordinate court on questions of fact 
or law. 


This Court, in Manidra Land and Building Corpora- 
tion Ltd v Bhutnath Banerjee (3) and Fora 
Abbasbhai Alimahomed v. Haji Gulamnabi Haji Saffi- 
bhai (4) has held that a distinction must be drawn 
between the errors committed by subordinate courts 
in deciding questions of law which have relation to, 
or are concerned with, questions of jurisdiction of the 


(1) (1917) L R 44 I A 261, 267. (2) (1948-49) L R ve, I A 73, 

(8) AIR 1964 SC. 1896. (4)A1.R, 1964 S,C, 1841. 
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said Court, and errors of law which have no such rela- im 
tion or connection In Pandurang Dhoni Chowgule m.l 
V Maruti Han Jadhav (1), this Court said. opI 


“The provisions of s 1 15 of the Code have been 
examined by judicial decisions on several occasions 
While exercising its jurisdiction under s 115, it is 
not competent to the High Court to correct errors 
of fact however gross they may be, or even errors 
of law, unless the said errors have relation to the 
jurisdiction of the Court to try the dispute itself 
As els (a), (b) and (c) of s 115 indicate, it is only 
in cases where the subordinate Court has exercised 
a jurisdiction not vested in it by law, or has failed 
to exercise a jurisdiction so vasted, or has acted 
in the exercise of its jurisdiction illegally or with 
material irregularity that the revisional jurisdicA 
tion of the High Court can be properly invoked. 
It is conceivable that points of law may arise in 
proceedings instituted before subordinate counts 
which are related to questions of jurisdiction It 
is well settled that a plea of limitation or a plea of 
res judicata is a plea of law which concerns the 
jurisdiction of the Court which tries the proceed- 
ings A finding on these pleas in fev'^ur of the 
party raising them would oust the jurisdiction of 
the court and so, an erroneous decision on these 
plea can be said to be concerned with Questions of 
jurisdiction which fall within the purview of s H5 
of the Code But an erroneous decision on a Ques- 
tion of law reached bv the subordinate court which 
has no relation to questions of jn isdiction of that 
court, cannot be corrected by the High Court 
under s 115” 


d) a960) 1 SCR 10? 
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1913 The word “jurisdiction” is a verbal coat of many 
M. L feTHi colours. Jurisdiction originally seems to have had the 
R. p*kAPUR meaning which Lord Reid ascribed to it in Anisminic 
Math^ j ^ Foreign Compensation Commission (1) namely, 
the entitlement “to enter upon the enquiry in ques- 
tion” If there was an entitlement to enter upon an 
enquiry into the question, then any subsequent error 
could only be regarded as an error within the jurisdic- 
tion. The best known formulation of this theory is 
that made by Lord Danman in jR V Bolton (2) He 
said that the question of jurisdiction is determinable 
at the commencement, not at the conclusion of the 
enquiry In Anismvnic Ltd , (1), Lord Reid said- 

“But there are many cases where, although the 
tribunal had jurisdiction to enter on the enquiry 
It has done or failed to do something in the course 
of the enquiry which is of such a nature that its 
decision is a nullity It may have given its 
decision in bad faith. It may have made a decision 
which It had no power to make It may have failed 
in the course of the enquiry to comply with the 
requirements of natural justice It may in perfect 
good faith have misconstrued the provisions 
giving It power to act so that it failed to deal with 
the question remitted to it and decided some ques- 
tion which was not remitted to it It may have 
refused to take into account something which it 
was required to take into account Or it may have 
based its decision on some matter which, under 
the provisions setting it up, it had no right to take 

into account I do not intend this list to be 
• exhaustive ” 


n the same case. Lord Pearce said* 

Lack of jurisdication may arise in various ways 
There may be an absence of those formalities or 


(1) (1969) 3 A C, 147, 


(3) (1941) I QB, 65. 



ALLAHABAD SERIES 


721 


2 ALL.] 

things which are conditions precedence to the 1972 
tribunal having any jurisdication to embark on an jj. l Sssmi 
enquiry. Or the tribunal may at the end make an 

order that it has no lunsdication to make Or, in 

the intervening stage while engaged on a proper 
enquiry, the tribunal may depart from the rules 
of natural justice, or it may ask itself the wrong 
questions, or it may take into account matters which 
it was not directed to take into account Thereby 
it would step outside its j'urisdication It would 
turn its inquiry into something not directed by 
Parliament and fail to make the inquiry which 
the Parliament did direct Any of these things 
would cause its purported decision to be a 
nullity ” 

The dicta of the majority of the House of Lords 
in the above case would show the extent to which ‘lack’ 
and ‘excess’ of jurisdiction have been assimilated or, 
in other words, the extent to which we have moved away 
from the traditional concept of “jurisdiction” The 
effect of the dicta in that case is to reduce the difference 
between jurisdictional error and error of law within 
jurisdiction almost to vanishing point The practical 
effect of the decision is that any error of law can be 
reckoned as jurisdicational This comes perilously 
close to saying that there is jurisdiction if the decision 
IS right in law but none if it is wrong Almost any 
misconstruction of a statute can be represented as 
“basing their decision on a matter with which they have 
no right to deal”, “imposing an unwarranted condition” 
or “addressing themselves to a wrong question”. The 
majority opinion in the case leaves a Court or Tribunal 
with virtually no margin of legal error Whethw 
there is excess of jurisdicatioti or merely error within 
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1972 juTisdication can be determined only by construing the 
empowering statute, which will give little guidence. 

V It IS really a question of now much latitude the Court 
^ ^ IS prepared to allow In the end it can only be a value 
Mathew, j judgement (see H W R Wade, "Constitutional and 
Administrative Aspects of the Anisraanic case”, Law 
Quarterly Review, Vol 85, 1969, p 198) Why is it 
that a wong decision on a question of limitation or 
res judicata was treated as a jurisdictional error and 
liable to be interfered with in revision? It is a bit 
difficult to understand how an erroneous decision on 
a question of limitation or res judicata would oust the 
jurisdiction of the Court m the primitive sense of the 
term and render the decision or a decree embodying 
the decision a nullity liable to collateral attack. The 
reason can only be that the error of law was considered 
as vital by the Court And there is no yardstick to 
determine the magnitude of the error other than the 
opinion of the Court 

The trial Court had jurisdiction to pass the order 
for discovery Even if lack of jurisdiction is assumed 
to result from every material error of law — even an 
error of law within the jurisdiction in the primitive 
sense of the term — ^we do not think the order was vitiat- 
ed by any error of law The rejection of the applica- 
tion for time and the consequent dismissal of the peti- 
tion for permission to sue in forma pauperis can hardly 
be said to sound in jurisdictional error even in its extend- 
ed sense, as already explained We are also not satis- 
fied thal the refusal to adjourn occasioned any failure 
of natural justice so as to render the order a nullity 
Nor is there anything to show that in rejecting the 
application for time the Court acted illegally or with 
material irregularity in the exercise of its jurisdiction. 
W? would, therefore, set aside the order of the High 
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Couit and allow the appeal but in the cncumstances 
make no ordei as to costs This order will not in any 
way affect the validity of the order passed b) the High 
Court on August 26, 1071, directing the respondent 
to delete tlie name of the wife of the appellint frcm 
the an ay of parties 

Appeal alloioed 


CIYIL MISCELLANEOUS 


Before Mr jmtice S Chandra and 
Ml Justice N D Ojha 

DEO NARAIN and others . . Petitioners, 

BOARD OF REVENUE, U. P 

and others . Opposite-Parties 


V. 

U. P. Tenancy Act, 1939, 5 180 — Effect of Amending Act, 10 
of 1947 — Ambit of s 180 widened — Suit maintainable under 
s 180 after the amendment in 1947 even if the land in dis- 
pute may be of a nature that hereditary rights cannot accrue 
in it. 

After the addition of the proviso to sub-s (2) a suit under 
s 180 would be maintainable even it the consequence men- 
tioned in sub-s (2) did not accrue in cases where the proviso 
becomes applicable 

After the amendment of 1947 the only condition precedent 
to tfhe maintainability of a suit under s 180 is that the plain- 
tiff should be entitled to admit the defendant to occupy the 
plot So even if prior to 1947 a suit under s 180 may not 
have been mamiainable m relation to grove land such a suit 
was competent after the amendment 

Mahahir Pd v Smt Bhaggo (jl), relied and cited, Rasul 
Ahmad v Beni Pd (2X Lunkush v Rajendra Sahat (3) ^nd 
Mahadeo v Satyendra Kumar (4) distinguished 
(1) 1966 ALT 777 (2) 1965 A L J 70 

^8) A L R. 1960 Al. 628, (4) A I R 1963 All, 86. 
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U P Consolidation of Holdings Act, 1953, s, 49 — Suits for 

declaration or adjudication oj rights of persons governed 

DeoNarayan by U P- Tenancy Act — Not batted 

f Consolidation autnoriiies have not ueeu empovvered to au- 

JiitUtate rights of persons who are not tenure-noideis as ac- 

lined Dy tne Act xn lelation to lights in land, tne oai u^aiea 

Dy s ‘td can extend to suits whicn relate to aeclaration or 
aujudication ot rigiits of tenuie-nolaeis, such as bhuinidhar, 
Aituat or asaim it does not bar suits relating to ueaaiauon 
or adjudication ot lights governed oy the U. v lenancy Act. 

Held, that as the land iii dispute was governed by the C. P 
Tenancy Act, U P Consolidation ot Holuings Act was not 
applicaole to it and the authorities under the u P. Consolida- 
tion ot Holdings Act had no jurisdicaon to adjudicate the 
rights to such land and their midings weie void as being 
without juiisdiction. 

Cml Miscellaneous Writ Petition No. 1645 of 1972. 

B N Asthana and P K Misra, for the Petitioner. 

S C for the Opposite-parties. 

S Chandra_, j.. — Finding a conflict ot opinion 
between Lunkush v Rajendra Sahai (1) and Rasul 
Ahmad v Beni Prasad (2) a learned single Judge has 
referred this case to a larger Bench. That is how the 
matter has been placed before us. 

The Union of India (respondent no. 4) instituted a 
suit under s 180 of the U. P. Tenancy Act against the 
peutioners’ father for his ejectment from the plot m 
dispute and for damages The plaintiff’s case was that 
this plot had been acquired by the Government of 
India m 1942. The defendant had illegally occupied 
It in 1376 F. The defence was that the suit was not 
maintainable under s 180 of the U. P. Tenancy Act, 
that It was barred by limitation and also that it was 
barred by s 49 of the U. P Consolidation of Holdings 
Act. 

The Sub-Divisional Ofiicer repelled the various pleas 
in bar and decreed the suit. This decree was upheld 
in appeal as well as in second appeal. Aggrieved the 

(l) AI.R. I960 All, 638 (2) 1966 A L J 70 
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petitioners have come to this Court under Art. 226 of 
the Constitution and have reiteiated the same pleas 
before us In regard to the maintainability of the suit » 
under s 180 of the U P Tenancy Act learned counsel 
for the petitioners invited our attention to a decision g 
of a single Judge in Lunkiish v Ra]endra Sahat (1), J. 
In that case a suit for ejectment from a grove land was 
filed in the civil court prior to 1947 It was argued 
that the civil court had no jurisdiction. It was held 
that s 180 of the U P Tenancy Act was not applicable 
to groie land The reasons being firstly, that although 
the lection speaks of ‘land’ which includes a ‘grove land* 

It spraks of land to which a person can be admitted as 
a ‘tenant’ which expression does not include a grove 
holder, and, secondly, that on the expiry of the period 
of limitation, the person in possession becomes a here* 
ditar^ tenant and no person can become a hereditary 
tenant of a grove land 

In Mahadeo Das v Satyandra Kumar (2) a full Bench 
was concerned with the question as to whether s 183 
of the U P Tenancy Act was applicable to grove land 
The Full Bench held that the decision in D N Rege 
V Kazi Muhammad Haider (3) was distinguishable on 
facts The Bench went on to make the following 
obiter observations' 

“S 180 applies to ‘land’ to which somebody 
could be admitted as a tenant and which land 
becomes the hereditary tenancy of the trespasser if 
he was claiming as tenant, or which becomes khud- 
kasht land if the defendant was a co-sharer and was 
claiming the land as his khudkasht Although 
*land’ as defined in the U P Tenancy Act includes 

m AIR I960 AJl 628 (2) AIR. 1968 All 86 (F.B) 

(?) 1949 ALJ 869, 

9 HC(rLR)_197a— 8 
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grov6 land, yet the definition is suBject to the ex- 
ception “unless the contrary appears” The con- 
trail appears from the context in which the word 
‘land’ IS used in s 180 A grove-holder is not a 
tenant under the Tenancy Act except fOr certain 
purposes, and a trespasser of grove-land cannot 
become a hereditary tenant or a khudkasht-holder. 
It follows that the word ‘land’ used ms 180 is 
confined to agricultural land ” 


In the case befoie the Full Bench the suit was filed 
in 1946 Piioi to its amendment by U P Act No 10 
of 1947 s 180 of the U P Tenancy Act provided for 
a suit tor ejectment at the instance of a person entitled 
to admit him as tenant The condition piecedent to 
the applicability of the section was that the plaintiff 
should be a person entitled to admit the defendant as 
a tenant The section was inapplicable to those class 
of cases where the plaintiff by reason of his status was 
not entitled to admit the defendant as tenant, for inst- 
ance a grove-holder, sub-tenant or non-occupancy ten- 
ant, etc Sub-s. (2) of s 180 provides* 


“(2) If no suit is brought under this section, or 
if a decree obtained under this section is not exe- 
cuted, the person in possession shall, on the expiry 
of the period of limitation prescribed for such a 
suit, become a hereditary tenant of such plot or 
plots ” 


By the Amending Act 10 of 1947 the phrase ‘person 
entitled to admit him as tenant’ was repealed and substi- 
tuted by the phrase ‘person entitled to admit him to 
occupy such plot’ It was no longer necessary that the 
plaintiff should be in a position to admit the defendant 
as the tenant It was now sufficient if he could per- 
mit him to occupy the plot. Obviously the ambit of 
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j iSU w.ib consiJeiably widened Sub-b (2) was also 
anieiideii and the following po\iso was added 

"Provided that ivhere the peison in possession 
cannot be admitted to such plot except as sub- 
tenant by the person entitled to admit, the pro- 
visions of this sub-section shall not apply until the 
interest of the pel son so entitled to admit is extin- 
guished in such plot under s 45(f)” 

\tic) the addition of the pioviso to sub-s. (2), a suit 
undci s 180 would be maintainable even if the conse- 
quence mentioned in sub-s (2) did not accrue in cases 
wheie the pioviso becomes applicable. It cannot 
hence be said that sub-s (2) any longer laid down a 
londition precedent to the maintainability of a suit 
iiiidei s 180 in tlie sense that such a suit will not be 
competent il the defendant could not become a here- 
ditaiy tenant or a khudkasht-holder After the amend- 
ment of 19-17 the only condition precedent to the 
maintainability of a suit under s 180 is that the plain- 
tiff should be entitled to admit the defendant to occupy 
the plot So even it prior to 1947 a suit under s 180 
may not have been maintainable in relation to grove 
land, such a suit w^as competent after the amendment. 
The decisions in Lunkxish v Rajendra Sahai (1) and 
Mahadeo Das v Satyandia Kumar (2) related to s 180 
as It was prior to its amendment in 1947. Those deci- 
sions are not helpful m construing the section after it 
had been amended in 1947 

This matter came up for consideration in Rasul 
Ahmed v Beni Prasad (3) It was noticed that in some 
cases piior to the amendment of s 180 by U. P. Act 
No 10 of 1947 sub-ss (1) and (2) of s 180 of the U. P. 
Tenancy Act were read together for deciding who were 

m AIR, 19B0 All. B38 0) AIR. 1958 AU 86 ^B). 

(8) 1968 A.LJ 70. 
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1973 competent to sue, but that was because of the difi&culty 
Deo Naravan created by the words used in the section as it stood 
" before the amendment Sub-s (2) of s 180 was, how- 
REvtNUB ever, never regarded as cm tailing the scope of sub-s. 
(1) m regard of die kind of land in respect of which a 
^ suit could be brought under it. The scope of sub-s 
(1) of s 180 cannot be restricted by sub-s (2) and it is 
not possible to construe sub-s (1) of s 180 as limited 
to suits for that kind of land only in respect of which 
the consequences mentioned m sub-s (2) of the section 
may ensue 

Our attention was invited to a Division Bench deci- 
sion in Mahubir prasad v Smt Bhaggoo (1) In that 
case a suit for ejectment was filed in the civil court 
in relation to an enclosed piece of land, having on it 
three residential apartments, servants’ quarters and a 
well Para 2 of the decision indicates that the suit 
was filed in 1 946 i e prior to the amending Act of 
1947 It was argued that the suit was not maintain- 
able in the civil court because it lay in the revenue 
court under s 180 of the U P Tenancy Act The 
Bench held that the land with buildings on it Was not 
land as defined in the Tenancy Act It, however, went 
on to make obiter observation that there was good 
authority for the proposition that land to which some- 
body cannot be admitted as a tenant, even though used 
for the purpose of a grove, would not be land within 
the meaning of s 180, U P Tenancy Act, These ob- 
servations show that the Bench was considering s 180 
as it stood prior to its amendment. But after 1947 
even if the land in dispute may be of a nature that 
hereditary tenanq^ right cannot accrue in it yet the 
suit for ej’ectment was maintainable under s 180, U P. 


(1) 1966 A,L.J. m. 
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lenanc)' Act The piesent suit was maintainable I'^ts 
under s 180 DsoNar.^h'^ 

It was then urged that die suit was baiTed by & 49 Boawui. 
of the U P Consolidation of Holdings Act 

S 49 of the U P Consolidation of Holdings Act is ^ 
in two parts The opening part provides that the dec- 
laration and adjudication of rights of tenure-holders in 
respect of land lying in an area for tvhich a notification 
has been issued undei sub-s (2) of s 4 as well as ad- 
judication of any other right arising out of consolida- 
tion proceedings and m regard to which a proceeding 
could or ought to have been taken under this Act shall 
be done in accordance with the provisions of this Act. 

By the second part it bars the jurisdiction of civil and 
revenue courts from entertaining any suit or proceed- 
ing with respect to rights in such land or with respect 
to any other raatteis for which a proceeding could or 
ought to have been taken under the Act S 3(11) 
defines a ‘tenure-holder’ as meaning a bhumidhar, 
sirdar of the land concerned and includes an asami 
S 3(2-A) defines the ‘consolidation area’ as the area m 
lespect of which a notification under s 4 has been 
issued, except such portions thereof to which the pro- 
visions of the U P Zammdari Abolition and Land 
Reforms Act, 1950 do not apply Thus the definition 
of a tenure-holder as well as consolidation area suggests 
that land to which U P Tenancy Act applies with the 
result that the persons who have rights like occupancy 
and hereditary tenants etc recognised by the U. P 
Tenancy Act, are outside the purview of the U P. 
Consolidation of Holdings Act In regard to declara- 
tion or adjudication of rights s 9 of the Act is the only 
provision for raising disputes as to rights in respect of 
land It contemplates adjudication of rights of tenure- 
holders only at the instance either of the tenure-holder 
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w'o or any ochei peison uiierested. Consolidation authon- 
Dro Narwm< ties have not ueen empowered to adjudicate rights ol 
uoiRDor prisons wlio are not tenure-holdeis as defined by the 
1 elation to lights in land, the bar created by 
s Chandra, s ) can extend to suits which relate to declaration oi 
^ adjudication ol rights of tenui e-holders, that is to say, 
ol bhumidhaij sttdat or asamt It does not bar suits 
relating to declaration or adjudication of rights of 
persons governed by the U P. Tenancy Act. This 
question came up toi consideration in Badri Dube v 
fhe Coinmis'itoner, Varanasi (1) The learned single 
Judge aftei an elaborate discussion of various aspects 
held thiic the Consolidation of Holdings Act applies 
only to such areas wheie the U P Zamindari Aboli- 
tion and Land Reforms Act is in foice We are in 
agreement with this view The second point urged 
111 support of the writ petition is without merit 

Ihe next point urged by learned counsel for the 
petitioner was that the suit was barred by limitation, 
ihe trial court held that the period of 30 years limita- 
tion will apply The lower appellate couit, however, 
level sed this view. It held .that the special rule for 
limitation as piovided under s. 180(2) of the U P. 
Tenancy Act v’ould be applicable On facts it was 
found that the defendant trespassed on the land in dis- 
pute within two years of the institution of the suit and 
so the suit was not barred by limitation For the peti- 
tioner it was urged that the lower appellate court did 
not consider the effect of proceedings under the U. P. 
Consolidation of Holdings Act where it was found that 
the defendant had been in possession for a much longer 
period The land in dispute was governed by the 
U- P. Tenancy Act The U P Consolidation of 
Holding Af.t was not applicable to it As already seen 

a) 1969 A W.R. 817. 
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the U P Consolidation of Holdings Att is not applic- 
able to lands goveined by the U P Tenancy Act 
That being so the authorities under the U P Conso- 
lidation of Holdings Act had no jurisdiction whatever 
to undertake the adjudication or declaration of righ*^s 
with respect to such land, findings, if anj, airi\ed at 
by the consolidation authorities being without jurisdic- 
tion were entirely void The lower appellate court 
did not commit any error of law in ignoring such void 
proceedings The finding of fact that the defendant 
trespassed on the land within two years of the institu- 
tion \)f the suit does not disclose any manifest error of 
law 

The various points urged in support of die wiit peti- 
tion having failed, tlie same is dismissed with cc»ts 

Petition dismissed 


APPELLATE CIYIL 


Befoie Mr Justice S Chandra and 
Mr Justice C D Parekh 

SURliNDRA NARAIN DUBEY . Appellant, 

V. 

DEPUTY DIRECTOR, CONSO- 
LIDATiON \ND others Respondents 

U. P. Zamindari Abolition and Land Reforms Act, 1950 
ss 229-0 and — Recorded occupant m IS56 F— Becomes 

adhivasi undey s 20(b)(i) and sirdar from SOth October, 
1954 — Suit for declay ation of sirdar not maintainable 

S 229-C lead with s 234-A provides for a suit for a dec- 
laration of a person claiming to be an adhtvast Evidently 
?uch a smt was maui tamable only so long as a person could. 
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m law, claim to be an adhiva^i With effect from 30th Octo 
ber» 1954, when Chap IX was added to the Zam^ndari Aboli- 
tion and Land Refoims Act, adhivasi becomes sirdars and the 
erstwhile bhumidhars lost their interests With effect from 
that date the respondents, who were till then claiming to be 
adhtvasis could no longer be termed as persons claiming to be 
adhivasis within the meaning of s 229-C and so a suit for 
declaration of lights of a person claiming to be sirdar could 
not validly be instituted after 30th October, 1954 and no dec- 
laiation of right as an adhivasi could effectively be made m 
1960. 


1960, s 229-C — Suit for declaration of sirdar — Gov- 
ernment and Gaon Sabha not impleaded — Effect of compro* 
mise m such a suit — Compromise decree is nullity — No estop- 
pel 

If the Statute requires that the declaration of rights of sir- 
dar can take place only m the presence of the State Govern- 
ment and Gaon Sabha, then, an agreement in the absence of 
these paities would be violative of such a statutory provision 
No plea of estoppel can be based on a tiansaction which violates 
a mandatory statutory provision 

Special Appeal No 47 of 1968 from the judgment 
and decree of R S Pathak^ J in Writ No 759 of 1963 
dated 24th November, 1967 

S K Vermaj for the Appellant 

S Chandra^ J — This special appeal has come back 
to this Court on remand by the Supreme Court for a 
fresh decision in accordance with law 

The appellants were recorded as sir-khudkasht- 
holders of the plots in dispute Respondents nos 4 
to 6 were entered as sub-tenants in respect of those plots 
in die year 1956 F The appellants filed a suit for 
declaration that die respondents were not adhivasis 
The suit was decreed ex parte The ex parte order 
was, however, set aside on the application of the res- 
pondents The suit was subsequently withdrawn with 
liberty to file fresh suit It appears that in 1960 three 
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suit* were fried under s. 229-C, Zammdan Aboli- rars 
tion Act for declaration. The principal allegation in 
thebe suits was that the revenue entries in the levenue 
lecoids on the basis of which the respondents claimed 
adhivaiii rights were fictitious The parties then entered 
into a compromise in which it was admitted by the res- 
pendents that the appellants were bhumtdhars and theg 
respondents had no interest in the disputed property. * J. 
It was also admitted that the entry in the revenue 
records in favour of the respondents was fictitious 
The suits were consequently decreed. The respondents 
applied for the setting aside of the decrees on the 
ground that they were obtained fraudulently. Those 
apphcations were pending when proceedings were taken 
for the consolidation of the holdmgs under the U. P. 
Consolidation of Holdings Act. The consolidation 
authorities held that the suits under s 229-C were not 
maintainable because on the date when the suits were 
the respondents had become sirdars. In the 
alternative, it was held that the admission of the res- 
pondents that they were not adhivasts could not operate 
against the statute inasmuch as s 20 (&) (i) of the 
aforesaid Act provided that a person recorded as an 
occupant in 1356 F. would become an adhivasi. The 
appellants filed a petition under Art 226 of the 
Constitution diallenging the orders made by the 
consolidation authorities. 

A learned single Judge, inter alia, held that even if 
the entry was fictitious it could not be ignoied and so 
the respondents, who were recorded as occupants in 
the papers of 1356 F., became adhwasis. With effect 
from 30th October, 1954 they became sirdars and the 
appellants ceased to be bhumidhars by reason of s. 
240-A of the Zamindari Abolition Act The writ 
9 HC (BLR)— W79— « 
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1978 petition was dismissed. An appeal against that judge* 
St^rT.",iA luent was dismissed in limine. 

Dubby Xhereaiter the appellants went up in appeal to the 
D^uiY Supreme Court The Supreme Court held that m 
view of Its decision in Smt. Sonawati v. Sn Ram (1) 
now a fictitious entry obtained suireptitiously or rrauduleut- 
s ch iidra, ly could not confer any rights If there was evidence to 
** show that the entry was fictitious it could not confer 
the rights of an adhwasu On this view the judgement 
of tlie High Court was set aside and the case was sent 
bark, for decision afresh. 


Two principal questions arise for consideration. 
One IS as to whether the entry of 1356 F. in favour of 
the respondents was fictitious and the second question 
IS as to the legal effect of the compromise decree by 
which the suits under s. 229-C were disposed of. 

S. 229-C read with s. 234-A provides for a suit for a 
declaration of a person claiming to be an adhivast- 
Evidently such a suit was maintainable only so long as 
a person could, in law, claim to be an adhwasu With 
effect from 30th October, 1954 when Chap. IX was 
added to the Zamindari Abolition Act adhivasis became 
sirdars and the erstwhile bhumidhars lost their interests. 
With effect from that date the respondents, who were 
till then claiming to be adhivasis could no longer be 
termed as persons claiming to be adhivasis within the 
meaning of s. 229-C and so a suit, for a declaration of 
rights of a person claiming to be a sirdar could not 
validly be instituted after 30th October, 1954. In the 
instant case, the suits under s 229-C were instituted 
on 19th February, 1960. On that date, it could not 
be said that the defendants to that suit were claiming 
to be adhivasis. No declaration of rights as an adhivasi 

^ t 


0) 1M6 A.W.R. 1. 
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could effectively be made in 1960. We are of opinion ^ 
that the suits were not maintainable and so the decree st'RFMWA 
passed in such a suit was without jurisdiction. otam 

It may be noticed that the suits for declaration, which nrptm 
were filed on 19th February, 1960 stood decreed a few 
days later on 22nd February, I960 because the parties 
filed a compromise. In the compromise it was stated s chandr*. 
that the plaintiffs were the bhumtdhars while the 
defendants had no interest in the plots and that the 
entry in their favour in 1356 F. was fictitious. 

While s. 229-C' was confined to suits for a declaration 
of rights of a person claiming to be adhwast or -an 
asatni, s 229-B specifically provided for a declaratory 
suit, inter aha, by a person claiming to be a hhnmidhar 
or a sirdar. The plaintiffs of that suit, who could 
claim themselves to be the bhumidkars, could validly 
file a suit for a declaration under s 229-B. In such a 
suit the right or title of the defendant to have become 
adhivasi and then sirdar could have been adjudicated. 

But in view of sub-s f3) of s 229-B such a suit for a 
declaration lay primarily against the State and the Gaon 
Sabha In Parsottam v Narottam (1) a Division Bench 
of this Court has held : 

"In other words a suit for the declaration of 
bhiimidhari or strdari rights is to be filed asain't 
the State Government and the Gaon Sabha and 
any other person who claims bhtmidhari or sir- 
dari rights in such land has also to be impleaded as 
a party. The suit contemplated by the provisions 
of s. 229-B is directed primarily against the State 
Government and the Gaon Sabha ” ... 

Thus the State Government and the Gaon ’Sabha Were 
necessary parties to such a suit. They were not im- 
pleaded as parties at all The reason is obvious. If 

a) 1970 ALT. «<»• 
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the State Government and the Gaon Sabha had been 
impleaded the suit could not have been possibly dec- 
reed on the basis of the compromise only three or four 
davs after its institution It is thus clear that the suit 
for declaration could not, in law, be treated as one for 
declaration of rights under s 229-B. 

s. Chandta. Keeping in view the provisions of ss 229-B and 
229-C it is clear that s 229-C is not a substitute for a 
suit under s 229-B. When the suits were filed in 1960 
the defendant-respondents, on their own claim, had 
become siulars. The appellants claimed themselves 
to be bhumtdhan The dispute whether the defend- 
ant-respondents were sirdars could be adjudicated onlv 
in a suit under s 229-B Such a controversy was clearly 
outside the purview of s 229-C The decree obtained 
in that suit hence could not, in law, operate as a dec- 
laration of rights of sirdar claimed bv the defendant- 
respondents On this ground also the decree was a 
nullity 

It was urged on behalf of the appellants that the 
decree being based on a compromise would nevertheless 
operate is an estoppel In our opinion, the court "was 
not comnetent to look into the agreement between the 
parties and give effect to it It is well settled that there 
is no estoppel against statute If the <!tatute reouires 
that the declaration of rights of a sirdar can take place 
only in the presence of the .State Government and the 
Gaon Sabha, then, an agreement in the absence of these 
parties would be violative of such a statutory provision 
No plea of estoppel can be based on a transaction 
whidi violates a mandatory statu ton’ provision In 
Ferozi Lai fain v Man Mai O’) it has been held that! 
after the Rent Control Act came into force a decree 
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lor recovery of possession can be passed by any court 
only if tbat court is satisfied that one or more of the 
giounds mentioned in s 13(1) have been pioved The 
jurisdiction of the court to pass such a decree depend- 
ed upon its satisfaction as to the existence of the 
grounds In that case the parties had entered into a 
compromise and the court had passed a decree simply 
on that basis The Supreme Court held that at no 
stage the court was called upon to apply its mind as 
to whether the alleged sub-letting was true or not 
Order made by it does not show that it was satisfied 
that the sub-letting complained of had taken place, 
nor is there anv other material on record to show that 
it wiS' so satisfied It is clear from the'record that the 
court had proceeded soleW on the basis of the compro- 
mise arrived at between the parties That being so 
there can be hardly any doubt that the court was not 
competent to pass the impugned decree H^nce the 
decree under exeaition must be held to be a nullity. 
The principle enunciated bv this decision is applicable 
to the present case No declaration as to nVdari rights 
could be validly given in the absence of the State and 
the Gaon Sabha In the absence of these parties no 
court could validly grant a decree based solely upon a 
compromise Such a decree would be nullity 

In our opinion, the compromise decree was unen- 
forceable and could not be given effect to in the pre- 
sent proceedings. 

It was also urged that the compromise decree -was not 
final so as to be operative between the parties became 
an application for setting it aside had already been 
made by the defendants to that suit when the consoli- 
dation proceedings commenced The question irhether 
a decree was obtained fraudulently is open for adjudi- 
cation bv the consolidation authorities See la^arnath 
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1978 Shukla V. S R. Pande (1). Even so, it is unnecessary 
sokendra to discuss this point any further because the consolida- 
tion authorities have not, in fact, gone into that ques- 
DmuTY recorded any finding whether the compromise 

DiRBoioR, decree was obtained fraudulently or surreptitiously. 

Since in our view that decree was not enforceable even 
s obtained fraudulently 

I, it is unnecessary to send the case back for a finding on 
this point. 

At the hearing of the writ petition before a learned 
single Judge it was argued on behalf of the appellants 
that the entry of 1356 F. in favour of the respondents 
was fictitious A learned single Judge held that even 
so it could not be ignored This view was set aside by 
the Supreme Court From a perusal of the various 
orders of the consolidation authorities it appears that 
at no stage had the appellants taken up the plea that the 
entry of 1356 F was fictitious The Consolidation 
Officer had given effect to that entry on the basis that 
it was a genuine entry On appeal the Settlement 
Officer proceeded on the basis that it was admitted that 
the defendants were recorded as occupants in 1366 F. 
and became adhivasis on the date of vesting. Before 
the Deputy Director also the question that the entry 
was fictitious was not raised Under the circumstances 
the appellants were not entitled to raise a fresh point 
in the ivrit petition specially when it required going 
into the factual aspects A herusal of the ' judgment 
of the learned single Judge shows that he did not 
reallv intend to entertain the plea He countered the 
submission raised upon this plea by holding that even 
if the entries were fictitious they were nevertheless 
entries operative in law for the purpose of conferring 
adhtyasi rights Under these circumstances we are net 

(1) 1969 ALJ. 768. 
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inclined to entertain the plea that the entry of 1356 F. 
was fictitious or fraudulent 

In the result, the appeal fails and is accordingly dis- 
missed with costs. 

Appeal dismissed. 
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CIVIL MISCELLANEOUS 

Before Mr. Justice Omprakash Trivedi* 

BANSIDHAR SHARMA PExmoNER. 

V. i!!L 

July, SO 

DEPUTY DIRECTOR, EDUCA- 
TION, VI REGION, AND OTHERS ... OPPOSITE-PARTIES. 

Intermediate Education Act, 1921, s. 16-G{S)— Service of 
teacher—Terminatwn of—Appioval of District Inspector of 
Schools cannot be granted subsequent to the termination. 

S 16-G (3) (a) contains a prohibition against the discharge, 
removal or dismissal from service of a Pnnopal, Head Master 
or a teacher except with prior approval m writing of the Ins- 
pector. Thfe approval cannot be granted subsequently. 

Municipal Board, Bareilly v. B. K. Mehrotra (1) relied on. 

Managing Committee v. Indrapal Gupta (2) distinguished 

Wiit Petition No 635 of 1970 under Art. 226 of the 
Constitution of India. ' 

D. S. Bajpaij for the Petitioner. 

Umesh Chandra, for the Opposite-parties nos. 1 and 

2 . 

•WliHe sitting at Lucknow, 

(1) 1008 AJL.J. 1137. (9) 1978 A.L.J. 486. 
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O P. Trivedi, J. : — ^This petition under Art. 226 
‘ of the Constitution of India has been filed by Bansidhar 

appointed a Lecturer in the Mansadw 
V. Shukla Intermediate College, Lucknow on 16th July, 
was confirmed on that post m 1964. It is 
e duoamo m admitted that the College is governed by the provi- 
sions of the Intermediate Education Act, hereinafter 
relerred to as the Act, and tlie Regulations hamed 
thereunder The management of the College is vest- 
ed in a Managmg Committee, opposite-party no. 4, of 
which opposite-party no. 5 is the Manager and oppo- 
site-party no. 6 IS the Principal of the College The 
petitioner was suspended by the Manager of the College 
by order dated 18th May, 1967 (Ann. 3 of the petition). 
On 19th May, 1968 the Managing Committee, oppo- 
site-party no. 4, passed a resolution proposing the ter- 
mmation of petitioner's services as a measure of punish- 
ment on charges framed against him. This resolu- 
tion was forwarded by the Managing Committee for 
approval to the District Inspector of Schools, Lucknow, 
opposite-party no. 2 on 4th June, 1968 under s 16-G 
of the Act. But before approval of the District Ins- 
pector of Schools could be obtained, the Managing 
Committee stopped payment of subsistence allowance 
to the petitioner with effect from the date of the resolu- 
tion viz. 19th May, 1968 treating the petitioner’s 
services as already terminated with effect from the same 
date and an entry to that effect was also made in the 
College Pay Roll agamst the name of the petitioner. 
The petitioner contends that termination of his services 
by the Managing Committee without obtaining prior 
approval of the District Inspector of Schools under s. 16- 
G of the Act was illegal and invalid in law. By letter 
dated 23rd July, 1968 the petitioner represented to the 
Manager of the College that subsistence allowance was 
not being paid to him and if his services was not ter- 
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minated then orders may be passed for payment of the iws 
allowance to him Copy of this was endorsed to oppo- 
site-parties 1 and 2 The Manager did not reply to 
this representation, whereupon the petitioner made The Du-imr 
similar representation to the District Inspector of SSml 
Schools, opposite-party no 2, By letter dated 10th 
October, 1968, the District Inspector of Schools, oppo- Tmedi, j 
site-party no 2, declined to accord approval to the reso- 
lution on the ground that it has already been implemen- 
ted in breach of s 16-G of the Act (Ann 14 of Ae peti- 
tion) The Managing Committee appealed against 
this order to Deputy Director of Education, opposite- 
party no 1, who decided the same by order dated 14th 
February, 1969 (Ann 15 of the petition) observing that 
the matter had been disposed of by the District Inspec- 
tor of Schools on a technical view of the matter and 
directing him to consider whether the charges levelled 
against the petitioner stood substantiated and to deade 
the matter afresh The District Inspector of Sdiools 
by order dated 29th September, 1969 again disapprov- 
ed the resolution for termination of petitioner’s servic- 
es and ordered a lesser penalty directing that the peti- 
tioner shall be reinstated on his post and paid full 
salary for the period of suspension except from 14th 
December, 1966 to 31st March, 1967; one increment of 
the petitioner will be stopped with accumulative effect 
and the suspension period except 14th December, 

1966 to 31st March, 1967 was not to be accounted to- 
wards the petitioner’s pension and the period from 
14th December, 1966 to 31st March, 1967 was to be 
treated without pay. The petitioner was further direc- 
ted to be given a warning to work with due care in 
future (Ann 17 pf the petition) Both the petitioner 
and the Managing Committee appealed subsequently 
against this order to the Deputy Director of Educa- 
tion, opposite-party no, 1, who disposed of both the 

9 HC (ILR)— 1973— 5 



742 


the INDIAN LAW REPORTS 


[1973 


197 S appeals by an order dated 12th February, 1970 (Ann 
BANsmmAR 19 of the petition) The petitioner’s appeal was dis- 
Sh^ma missed The appeal of the Managing Committee was 
The du-uty allowed and the resolution of the Managing Committee 

])lRECTOR ^ ^ m 

Education dated 19th May, 1968 terminating the petitioner’s ser- 
d p vices was approved. 


The petitioner challenges validity of the order of 
the Deputy Director of Education, dated 12 th Febru- 
ary, 1970, of which Ann 19 is a copy, as well as the 
order of the District Inspector of Schools, dated 29th 
September, 1969 of which Ann 17 is a copy and prays 
that certiorari be issued quashing both these ordei s The 
petitioner also prays for mnndamxis commanding the 
opposite-parties to treat the petitioner as still a Lecturer 
in Mathematics without break and further to direct 
opposite-party no 4 to pay the full salary including 
dearness allowance along with earned increments to 
the petitioner with effect from l^ith May, 1967 The 
validity of the approval of the resolution by the Deputy 
Director of Education (Ann 19) is challenged on the 
ground that the Managing Committee, opposite-party 
no 4, had implemented the proposed termination of 
petitioner’s services with effect from 19th May, 1968 
without obtaining prior approval of the District Inspec- 
tor of Schools m violation of s 16-'G of the Act The 
order of punishment by the District Inspector of Schools 
is challenged on the ground that he had no jurisdiction 
to impose any lesser penalties after the order of temii- 
nation has already been implemented 


No counter-affidavit was filed in this case on behalf 
of the Managing Committee, opposite-party no 4, the 
Manager, opposite-party no 5 and the Principal of the 
College, opposite-party no 6 A joint counter-affidavit 
was filed on behalf of the Deputy Director of Educa- 
tion, opposite-party no 1, and the District Inspector 
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of Schools, opposite-party nu 2 At the time of argu- 
ments also no one came foiwaid to defend the peti- 
tion on behalf of opposite-parties 4 to 6 and only Sn 
Uniesh Chandra argued the appeal for opposite-parties 
1 and 2 In so far as the relief of ceihoian with re- 
gard to the order of the Deputy Director of Education 
(Ann 19) is concerned the question that arises in this 
petition IS whether the Deputy Director of Education 
had jurisdiction to accord approval of the resolution 
of the Managing Committee proposing tennination of 
tiie petitioner’s services on the facts placed before this 
Court It IS well established that the Managing Com- 
mittee had passed a resolution in its meeting of 19th 
Ma}, 1968 proposing teimination of the petitioner's 
ser%'ues and that this resolution was forwarded for ap- 
proval to the District Inspector of Schools on 4th June, 
1968 Averment to this effect made in para. 24 of 
this petition is admitted in para. 20 of the counter- 
affidavit of opposite-paities 1 and 2 Para 25 of the 
writ petition further contains the averment that the 
Managing Committee, opposite-party no 4, stopped pay- 
ment of petitioner's subsistence allowance with effect 
from 19th May, 1968 treating the petitioner’s services 
as already terminated with effect from the said date 
and entry to this effect was also made in the College 
pay loll against the petitioner’s name The opposite- 
party in the counter-affidavit has pleaded ignorance 
about tins averment and no one has come forward on 
behalf of the Managing Committee to refute these alle- 
gations. This part of the petitioner’s case is substan- 
tiated by the contents of Ann 14 and the letter of the 
District Inspector of Schools to the Manager of the 
College. In this letter the District Inspector of Schools 
spoke of the resolution of the Managing Committee 
dated 19th May, 1968 proposing termination of the 
petitioner’s services and the same being forwarded to 
him for approval and also refers to a letter of the 
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Managing Conunitte dated 17th August, 1968 where 
banshiohar u; -jvas admitted that payment of suspension allowance 
sha^ of the petitioner had been stopped It is dear from 
^D^SfoRr although the Managing Committee in 

Education jts meeting of 19th May, 1968 passed a resolution pro- 
o p posing termination of services of the petitioner, that 
Tnvedi, j. j-ggoi^tion was treated as a resolution terminating the 
petitioner’s ser/ices forthwith and the services of the 
petitioner were actually treated as terminated forth- 
with after passing of the resolution and the suspension 
allowance was suspended and a note made in his ser- 
vice record to the effect that his services have 
been terminated The resolution of 19 th May, 
1968 passed against the petitioner is reproduced 
in para 40 of the petition The petitioner claims to 
have come to know of the terms of this resolution from 
the memorandum of appeal filed by the Managing 
Committee before opposite-party no J In para 32 
of the counter-affidavit the opposite-parties did not con- 
test that the resolution was passed by opposite-party 
no 4 in terms given in para 40 of the petition, although 
they were in a position to dispute it if the resolution 
was contained in the memorandum of appeal of op- 
posite-party no 4 I am, therefore, entitled to proceed 
on the basis that the resolution was passed in the 
language m which it is reproduced in para 40 of the 
writ petition The resolution reads as follows 

"It is noted that Sri B. D Sharma, Lecturer 
(under suspension) has been extended all facilities 
and opportunities to submit his defence and to 
appear for oral enquiry but he has failed either 
to submit any defence during the last sixteen 
months or appear for oral enquiry before the 
Inquiry Officer. 

An opportunity was also given to him to appear 
before the Managing Committee today for oral 
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hearing but he has not cared to come today also 

The Committee is of the opinion that the charges B^vsHmiuR 

which are very grave, stand fully established and 

the recommendations of the Inquiry OflBcer regard- tup Dpptn 

' o Director* 

mg removal of Shri B D Sharma may be enforced education 

according to rules and a report sent to the Dis- ,7T~ 

trict Inspector of Schools Lucknow for approval ” Tmedi, j 

It appears, therefore, that the Managing Committee 
resolved that the petitioner should be removed from 
service and directed that the order of removal should 
be enforced and the fact reported to the District Ins- 
pector of Schools for approval The resolution in 
substance, therefore, was one for removal of the peti- 
tioner and for reporting the fact to the District Ins- 
pector of Schools. In other words, the Managing 
Committee had reported that removal of B D Sharma 
should be effected before a repoit of this fact is sent 
to the Inspector of Schools and, therefore, the clear 
implication was that removal of the petitioner should 
be affected prior to moving the District Inspector of 
Schools for approval If it amounted merely to a pro- 
posal for removal of B D Sharma then the resolution 
would not have directed enforcement of the recom- 
mendation for removal and instead would have direct- 
ed tliat the proposal for his removal should be sent to 
the District Inspector of Schools for approval The 
fact that the resolution directed the submission of 
a report to the District Inspector of Schools and not 
the submission of a proposal for approval appears to be 
amenable only to the interpretation that the Commit- 
tee had resolved to remove the petitioner from service 
prior to the approval of the District Inspector of 
Schools This interpretation of the resolution is sup- 
ported by the ‘twin circumstances that the suspension 
allowance of the petitioner was stopped with effect from 
the date of passing of the resolution and an entry was 
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1975 made in the service record of the petitioner to the effect 
Banshidhar that his services had been terminated It is in this 
sha^ M'^ay that the recommendation for removal appears to 
The deputv have been enforced, as required by the resolution 
auaSi After stoppage of the allowance the petitioner actually 
sent a representation to the Manager drawing his at- 
Tnvedi, j tention to the fact that tlie payment of his allowance 
had been stopped and soliciting an order of payment 
in case his services had not been treated as terminated 
If there was any substance in the submission made in 
arguments for the opposite-parties that the petitioner’s 
allowance may have been suspended under a mistake 
or without authority of the Managing Committee then 
a note in the petitioner’s service record that his ser- 
vices had been terminated would not have been made 
and when the petitioner moved the Manager by rep- 
resentation, orders would have been passed by the 
Managing Committee with the clarification that the 
petitioner was not being removed from service unless 
approval of the District Inspector of Schools was ob- 
tained In substance and in effect, therefoie, the reso- 
lution was one for removal of the petitioner from ser- 
vice with immediate effect S 16-G(3)(fl) contains a 
prohibition against the discharge, removal or dismissal 
from service of a Pnnapal, Head Master or a teacher 
except with prior approval in writing of the Inspector 
The above facts clearly disclose removal of the peti- 
tioner from service by the Managing Committee with- 
out prior approval of the Inspector, which was clearly 
in breach of this provision and, therefore, illegal S 
16-G(3) of the Act has been enacted to protect a Prin- 
cipal, Head Master or teacher against highhanded- 
ness by the Committee of Management and, therefore, 
they have been prohibited from discharging, removing 
or dismissing from service the Principal, Head Master 
or teacher without obtaining prior approval of the Ins- 
pector. When this prohibition has been disregarded 
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and contravened, the question arises whether the 
management of educational institutions can ask for ap- 
pi oval after the removal or dismissal of the teacher has 
been actually effected The answer must clearly be THEDpptTy 
in the negative The Inspector has no jurisdiction to eSSon 
approve the removal, discharge or dismissal of a Prin- o~~p" 
tipal, Head Master or teacher if it has already been rnvedi. j 
made without obtaining prior approval This is so 
because s 16-G(3)(fl) uses the phrase ‘prior approval 
of the Inspector and not just ‘approval’ If the word 
‘prior’ was not there then approval to the action of the 
Managing Committee could be accorded by the Inspec- 
tor or the Deputy Director of Education even subse- 
quent to the act of the Managing Committee, but be- 
cause s 16-G provides for prioi approval, approval 
cannot be granted subsequently If the Principal, 

Head Master or teacher has already been discharged, 
removed or dismissed or a notice of termination has 
been issued to him by the Managing Committee the 
Inspector is confronted with a fait accompli and there 
is nothing left to approve As in my view the peti- 
tioner had already been removed from service, the 
Deputy Director of Education had no jurisdiction left 
in him to accord approval to the resolution which was 
forwarded by opposite-party no 4 Consequently, his 
Older of which Ann 19 is a copy is invalid in law in 
so far as it disposed of appeal of opposite-party no 4 

In Z>r M L Vidyartht v. The Board of Manage- 
ment^ DSN College, Unnao (1), this Court imder 
similar circumstances held that resolution of a Manag- 
ing Committee terminating the petitioner’s services 
with immediate effect could not be subsequently ap- 
proved by the Inspector Similar view was taken in 
the case of Beulah Cutting v The Chairman, Board-of 


(1) W P, no 498 of 1970, IStb Apnl, 1978, 
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197S High School and Intermediate Education, Uttar Pra- 
Banshiohar d,esh, Allahabad (1) and Municipal Board, Bareilly v. 
simMA ^ Mehrotra (2) On behalf of the opposite-parties re- 
liance was placed on the case of Managing Committee 
Education V Indrapal Gupta (3) In that case it was held that 
o p the resolution of a Managing Committee taken efiPect 
Tnvedi. j Qjjjy approval to the resolution being accorded by 
the Inspector under s 16-G This case does not assist 
the opposite-parties as it only decided the point of 
time when the resolution of termination, discharge or 
dismissal of a teacher takes effect and did not deal with 
the question which is before us, namely, whether the 
Inspector has jurisdiction to grant subsequent approval 
to a resolution of discharge, removal or termination, 
which has already been enforced or when the services 
of a Principal, Head Master or teacher have already 
been terminated. 

I hold, therefore, that the approval by the Deputy 
Director of Education to tire removal of the petitioner 
from service was without jurisdiction and illegal in 
view of s 16-G of the Act and, therefore, liable to be 
quashed The petitioner has not been removed from 
service lawfully and must, therefore, be treated as still 
a Lecturer m Mathematics in the Mansadin Shukla 
Intermediate College, Lucknow As to Ann 17 the 
only ground pressed in arguments from the side of the 
petitioner was that the order of punishment could not 
be passed by the Inspector inasmuch as the petitioner 
had already been removed from service by the Manag- 
ing Committee This argument does not appear to be 
valid because petitioner’s removal being in breach of 
s 16-G was illegal and the Inspector had jurisdiction 
under sub-s ( 6 ) of s 16(3) of the Act to approve or dis- 
approve or reduce or enhance the punishment propos- 
ed by the management There is, therefore, no case 
made out for quashing of Ann 17 

(1) 1966 ALJ 68 ra) 1968 ALJ 1127 

(3) 1978 ALJ 486 
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The petition is allowed to this extent only that the 
order of the Deputy Director of Education, opposite- banshudha* 
party no 1, dated 12th February, 1970 of which Ann. 

19 IS a copy, is quashed Let cevtiotari issue accord- the deputy 
ingly The opposite-parties are commanded to treat eouoation 

the petitioner as still a Lecturer in Mathematics in the 

Mansadm Shukla Intermediate College, Lucknow Let 
mandamus issue accordingly Rest of the reliefs claim- 
ed in the petition are rejected. The petitioner shall 
get cosls of this petition from the Managing Commit- 
tee, opposite-party no. 4 

Ordered accordingly. 


APPELLATE CIYIL 


Beforf Vfr Justice S Chandra and Mr Justice K N. 

Seth 

NAGAR MAHAPALIKA, 

ALLAHABAD Appellaot, ^ 

^ ^uly, S}4 


AMAR PAL SINGH Respondent. 

U. P. Tenancy Act, (1939\ ss 29 and SOfS)— Land acquired 
for trenching and sanitation — Leased out for 15 years— No 
accrual of hereditary rights in such land 

Cl (3) of s 30 of the U P Tenancy Act provides that here- 
ditary rights shall not accrue m land acquired or held for a 
public purpose If the land was acquired under the Land 
Acquisition Act it was acquired for a public purpose and fell 
within the purview of cl (3) It is to be noted that the 
phrase ‘‘acquired or held** shows that it is not necessary that 
the land which was acquired for a public purpose must con- 
tinue to be held for that purpose In such land hereditary 
rights could not accrue 

Special Appeal no 899 of 1969 connected with Spe- 
cial Appeal no 900 of 1969 against the judgment and 
9 HC (ILR)— 1973— a 
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decree of H. C. P Tripathi, J dated 30th April, 1969 
in Civil Miscellaneous Writ Petition no 3 of 1964 

JV D Pant, for the Appellant 

G N Verma, and K N Tnpathi, for the Respon* 
dent 


S Chandra, J • — ^The Nagar Mahapalika, Allah- 
abad, instituted a suit for the ejectment of the respon- 
dent under s 175, U P Tenancy Act Its case was 
that it had let out the land to the respondent under a 
deed of lease dated 5th June, 1945 for a period of 15 
years The period had expired and the Mahapalika 
wanted possession of the land for its own use The 
suit was contested on the ground that the defendant 
had acquired hereditary tenancy rights It was also 
pleaded that the Court had no jurisdiction to try the 
suit and that the Zamindari Abolition Act applied to 
the land in suit on which the defendant had become 
sirdar 

The trial court held that the land was acquired by 
the Mahapalika under the Land Acquisition Act in 
1915 for a public purpose for the trenching ground of 
the Allahabad Municipality The acquisition came 
within the purviev^ of cl {cS of s 8 of the Municipali- 
ties Act and so it fell within cl fd) of s 30 of the U P 
Tenancy Act whereunder hereditary tenancy rights 
could not accrue in such land It was also held that 
the land having been acquired for a public purpose, . 
it fell within the purview of cl (3) of s 30 and for that 
reason also the land was outside the purview of s 29 
On this ground also hereditary tenancy rights did not 
accrue to the defendant The trial court observed 
that the only ground on which jurisdiction was chal- 
lenged was that the land lies in city area within muni- 
cipal limits, hence U. P Tenancy Act does not apply 
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und tlie Court had no jurisdiction to try the suit under 
s 17") of the U P Tena^icy Act The trial court 
lound that the land in disjuite being within municipal 
limits, the Zamindari Abolition Act did not apply. It 
was held that the defendant was a non-occupancy 
tenant liable to be ejectment On these grounds the 
suit was decreed. 

The defendant went up in appeal The only point 
argued in appeal was that the defendant acquired here 
ditary tenancy rights under s 29 of the U P Tenancy 
Act The Additional Commissioner repelled this sub- 
mission He held that the land having been acquired 
under the Land Acquisition Act was acquired for a 
public purpose and so s 30(3) clearly applied and no 
hereditary tenancy rights accrued The appeal was 
dismissed The respondent then filed a second appeal 
before the Board of Revenue The same was dismiss- 
ed summarily There also the only point urged was 
as to the applicability of s 30 of the U. P Tenancy 
Act 

The defendant-respondent then instituted a writ 
petition in this Court In the body of the writ peti- 
tion nothing was stated in respect of the question of 
jurisdiction of the trial court to entertain the suit 
At tlie hearing of the writ petition it appears to have 
been argued that the U P Zamindari Abolition and 
Land Reforms Act applied to the land in dispute and 
so the suit under the U P Tenancy Act was not main- 
tainable A learned single Judge held that there was 
nothing on the record to suggest that on 7 th July, 
1949, the village where the land in dispute was situate 
was comprised in the municipal area of Allahabad 
Therefore the exception in s 2(1) of the Zamindari 
Abolition Act was not applicable He also found that 
there was nothing to show that the land in question 


1978 

Nagar 

Maiiapauiu 

4.ll.\habad 

tl 

Amar Pal 
Singh 

^5 Chundn 

j- 



752 


the INDIAN LAW REPORTS 


[1973 


1973 

Nagar 

Mahapauka 

AliLAHABAD 

V, 

^MAR PAIi 
Singh 

S Chandra, 

j 


was included m the municipal trenching ground so as 
to apply the exception contained in s 2(l)(c) of the 
Act. On these findmgs it was held that the suit was 
not maintainable under the Tenancy Act because that 
Act had been repealed by the Zamindari Abolition 
Act. The writ petition was allowed and the impugn- 
ed orders were quashed. Aggrieved, the Nagar Maha- 
palika has come up in appeal. 


It will be seen that the defendant himself had taken 
up the case before the trial court that the land in dis- 
pute was situate within municipal limits, ft was on 
this ground that the trial court held that the Zamin- 
dari Abohtion Act will not apply and the plea of juris- 
diction was negatived. This finding of the trial court 
was not challenged either in appeal or second appeal. 
The judgment of the learned Additional Commission- 
er specifically mentions that the only point urged be- 
fore him related to ss. 29 and 30 of the U. P. Tenancy 
Act. In the body of the writ petition also it was not 
pleaded that m fact the plots in dispute were outside 
the municipal limits as they stood on 7th July, 1949. 
In this background it was not open to the respondent 
to raise the question that the land in dispute was not 
situate within municipal limits on 7th July, 1949 for 
the first time at the hearing of the writ petition. The 
learned single Judge has mentioned nothing which may 
have impelled him to deviate from the well settled 
principle that a question of law which requires investi 
gation of facts cannot be permitted to be raised for the 
first time in appeal or even in a writ petition It is 
all the more so when the plea of jurisdiction was taken 
in the trial court and when it was negatived by that 
Uourt, the plea was abandoned in appeal. It is equal- 
ly settled that a point which has been abandoned can- 
not be permitted to be reagitated at a subsequent an- 
pellate stage. We are hence unable to sustain the order 
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of the learned single Judge that the suits were not i.,-, 

maintainable. — 

* Nacar 

The next question argued on behalf of the defend- 
ant-respondent was that he had acquired hereditary " 
rights under s 29 of the U. P Tenancy Act The 
Municipal Board had let out the land to the defendant s cii^ra 
for a fixed term of 15 years Ex (acie, the respondent 1*” ” 
would acquire hereditary tenancy rights under s 29 
h 30 engrafts a statutory exception It provides that 

“Notwithstanding anything in s 29, hereditary 
rights shall not accrue in — 


(3) land acquired or held for a public pur- 
pose or a work of public utility; and in parti- 
cular, and without prejudice to the generality 
of this clause — 

(d) lands acquired . by a munici- 
pality for a purpose mentioned in cl (a) 
or cl. (c) of s 8 of the United Provinces 
Municipalities Act, 1916 . . . ” 

Cl (3) of s 30 provides that hereditary rights shall 
not accrue in land acquired or held for a public pur- 
pose In the present case the land was acquired under 
the Land Acquisition Act. Clearly, it was acquired 
for a public purpose. It fell within the purview of cl 
(3). 

The second part of cl (3), namely “and in particul- 
lar, and without prejudice to the generality of this 
clause” IS illustrative of acquisitions for public pur- 
poses. The kinds of acquisitions mentioned in els (a) 
to (g) are illustrative of lands being acquired or held 
for public purposes It is to be noted that the phrase 
“acquired or held” shows that it is not necessary that 
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H SwARUP, J.: — ^This appeal has been filed by 
Trine Holst Thomsen against the order oi the First 
Additional District Judge, Allahabad dismissing her 
application under s 7 of the Guardians and Wards Act 
for being appointed guardian of the person of the minor 
girl Km, Chaitali. The appellant is a resident of 
Denmark She wished to take under her guardian- 
ship a minor Indian girl and foi that purpose approach- 
ed the respondent The minor is reported to be 
an orphan living under tlie care and custody of the 
respondent the Children’s National Institute, vSwaiaj 
Bhawan, Allahabad Learned counsel ajipearing for the 
Institute has' stated that the minor is an orphan and 
the Institute has no knowledge about hei parents, re- 
lations or religion The Institute, he has further 
stated, has no objection to the appellant being appoint- 
ed as the minor’s guardian 

The trial court has dismissed the application on 
the ground that on the material available on the re- 
cord, it was not established that ii would be for the 
“well being of the minor’’ chat the applicant be ap- 
pointed her guardian Learned counsel foi the ap- 
pellant contended that the affidavits had been filed in 
the triid court and on the basis thereof, the louit be- 
low should have come to (he {(>nclusion that it would 
be for the welfare of the minoi to appoint the appel- 
lant as the guardian The affidavit has been sworn by 
the Notary Public in Dciiniaik S M of the Notaries 
Act, 1962, provides: 

“14 JReciproial (infingrmcnfs f(» ifcoo^nihon 
of notarial acts done h-v fot(‘ip;u '}i<)t/ntr\-~li the 
Central Government is satisfied ilmi bv the law or 
practice of any countiy oi plate outside India, the 
notarial acts done by notanes vsithin India aie re- 
cognized for all or any llnilted piu|)oscs in that 
country or place, the Cential Govcimncut may, 
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by notification in the official Gazette, declare that 1973 
the notarial acts lawfully done by notaries within 
such country or place shall be recognised within 
India for all purposes or, as the case may be, for » 
such limited purposes as may be specified in the 
notification.” 

Although time was granted, the necessary notification 
has not been produced and it has not been shown that 
the affidavit sworn in Denmark is admissible in guar- 
dianship proceedings in Courts in India Only a tele- 
o-ram sent by the Ambassador of Denmark in India to 
the respondent opposite-party in this case has been 
produced which states that “according to principles in 
Danish administration of iustice there is reciprocity 
between Indian and Danish documents during* a pend- . 
ing CO tut case in Denmark” The telegram however, 
cannot be treated as evidence But, even if all the facts 
stated in the affidavit are taken as established, no case 
has been made out for the appointment of the appel- 
lant as guardian. 

The facts that have been asserted are ‘that the ao- 
pellant is a well-to-do lady having considerable in- 
come, she lives in Denmaik and is interested in rear- 
ing an Indian child, and that she is willing to be ap- 
pointed the guardian of the minor’s person The 
purpose of the application seeking the guardianship of 
the minor is to take the child to Denmark The ap- 
pcllanl has no intention of coming to India or living 
in India Learned counsel contends that it may not 
be possible for the child to get a passport for going to 
Dcnmatk to join the appellant unless the appellant is 
appointed a guardian of the minor’s person^ It is 
clear that the purpose of the application is priman y 
to secure a licence for taking the child out of India. 

This is certainly not the purpose for which the Court 

9 no ,m RV-iw-? 
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can be moved to appoint guardian of a minor. It is 
not contemplated by the Guardians and Wards Act 
According to Art 6 of the Corpus Juris Secundum, 
Vol 39, p 6, "a guardian cannot be appointed for 
minors for the purposes of having them sent immediate- 
ly into a foieign country,” [Ala-Describes v Milmer 
(1)], “nor will one be appointed for the sole purpose of 
transferring a minor’s legal residence to a city so as to 
enable the minor to obtain gratuitous education at the 
city’s expense” [N Y In re Schnippei’s Guardian- 
ship (2)1 It IS thus evident that the Courts do not ap- 
point guardians only to let the child secure a pass- 
port or for getting charitable education or help 


The purpose of appointment of a guardian by a 
Court under the Guardians and Wards Act is to pro- 
tect the child and not to grant a licence for taking the 
child out of the country As put by Bennftt, J m re. 
D Infants (3), "the jurisdiction is based upon the need 
of an infant for protection which, in my judgment, hav- 
ing regard to the authorities gives this division of the 
court juiisdiction to appoint a guardian ” This view 
finds support from the speech of Lord Langdale in 
Johnstone v Beattie (4), where Lord Langdale obser- 
ved “Amidst the differences of opinion which exist in 
this case, it is satisfactory to me that no doubt is thrown 
upon the jurisdiction of the Court of Chancery to 
appoint guardians for any infant residing in England 
The whole property of an infant may be situate in a 
foreign country and tutors and curators of the person 
and estate of the infant may have been duly appointed 
according to the law of the country where the pro- 
perty IS , and yet it may be evident that without the 
authority of a guardian duly appointed here and sub- 
ject to the control of the Court of Chancery the infant 


(1) 6» Ala ■ 2? <4 Am R BOl 

(8) 1948 (2) All E R 411 


(21 268 NYS 802 149 Miw 906 

(4) (1888) 10 Cl and Em 'H L. 


146 
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may be without the protection which may be absolu- 
tely necessary for its welfare and even for its safety” 
Although It IS the question who directely protects the 
minor the ultimate responsibility remains with the 
Court, M^hen it appoints a guardian 

It cannot be disputed that Court appointing guar- 
dian IS vitally concerned with the protection of the 
child How can a Court protect a child which does 
not remain within its jurisdiction? It is for this reason 
that s. 26 of the Guardians and Wards Act provides* 
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“26 (1) A guardian of the person appointed 

oi declaied by the Court . . , shall not with- 
out the leave of the Couit by which he was ap- 
pointed 01 declaied, remove the ward from the 
limits of Its jurisdiction except for such purposes 
as may be prescribed 

(2) The leave granted by the Court under sub- 
s (1) may be special or geneial, and may be defin- 
ed by the oidei granting it.” 

The deal intention of the law is that a minor for whom 
the Couit appoints a guaidian should normally stay 
witliin the jurisdiction of the Court. 


Accoiding to Amernan Jurisprudence, Second Edn., 
Vol 39, p 18. Art 51, “a ward receives his status 
from a pioccedmg in rem in the probate court and 
becomes the waid of the court. The control of the 
waids’ person and pioperty remains in the probate 
• couit with discharge of tlie duties m respect thereof 
being delegated to a guardian as the agent of the court 
and subject to the order of the court” (Re Clendenn- 
ing, M5 Chio St 82). What is true for a guardian 
appointed by a Piobate Couit will also be true tor a 
guaidian appointed by an Indian Court imder the 
Guardians and Wards Act. Even after appointing a 
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guardian the Court retains the jurisdiction for all pur- 
poses connected therewith It is for this reason of pro- 
tecting him, whenever the need be, that the ward is le- 
quired to remain within the jurisdiction of the court 
which appoints a guardian for him The purpose will 
inbtmw® be frustrated if the ward goes permanently out of 
H.’s^^P. court’s jurisdiction 
J. 

S 39 of the Guardians and Wards Act also supports 
this view It mentions various cases in which the guar- 
dian appointed or declared by the Court may be re- 
moved One of the conditions is given in cl (/i) which 
provides — 

“for ceasing to reside within the local limits of 
the jurisdiction of the Court.” 

This shows that intention of the Legislature that a 
guardian should also normally reside within the local 
limits of the jurisdiction of the Court. This is essen- 
tial because without it the Court will be powerless to 
exerase control over him and thereby protect the in- 
terests of the minor A Division Bench of this Court 
in the case of Asghar Ah v Amina Begam (1) expressed 
the view that the guardian to be appointed should re- 
side within the jurisdiction of the Court to which he 
makes the application It was observed' “we might 
also refer to cl (h) of s. 39 of the same Act, which shows 
that the Legislature contemplates that an applicant for 
guardianship should reside within the jurisdiction of 
the court to which he makes the application ” This 
view was however in a later case considered as express- 
ed obiter dicta by one of the learned Judge who decid- 
ed the case of Beni Prasad v. Mst. Pnrwati (2) The 
Bench in that case was of the opinion that there was 
nothing in law to prevent a person not residing within 
the jurisdiction of the District Judge within whose 

(1) (19U) I L.R 86 All 280 (2) A I R 1988 All. 780. 
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jurisdiction the minor ordinarily resided and had pro- 1073 
perty, Irom being appointed guardian of his person xwnb 
and property It was taken that cl (h) of s 39 of the 
.Act was only a ground £oi removal and not a bar to ap- « 
pointment It may be that the law does not prohibit 
a Court from entertaining an application for appoint- tNBTmuTB 
ment as guardian, of a person not residing within the h Swaroop, 
jurisdiction of the Couit, but it will not be a sound ^ 
policy to appoint such a person as guardian over whom 
the Court may have no control 

xA-dmittedly, the appellant resides m Denmark and, 
as seen earlier, has no intention of coming to India to 
reside within lire jurisdiction of the District Court. 
Although a formal application has not yet been made 
for permission to remove the child out of Court’s juris- 
diction, but It IS bound to be made immediately after 
the appellant is appointed the guardian; and, if per- 
mission to take the child out of the jurisdiction of the 
Distnct Judge will not be granted, the appointment of 
the guardian will be of no avail as then the appellant 
will not be able either to watch the minor’s interest or 
look to her welfare. As the appointment cannot be 
made for the purpose of letting the child leave the 
country and consecpiently the Court’s jurisdiction, 
there can be no justification to appoint the appellant 
guardian of the minor. 

Learned counsel for the appellant urged that the 
refusal to appoint the appellant guardian of the minor 
may have the consequence of preventing the minor 
from going out of India and having a life of greater 
comfoit. The contention has no merit Dismissal of 
an application under s. 7 of the Act cannot amount to 
any pxeventive order. It does not prohibit the minor 
from going out of the country If the Government of 
India grants the passpoit and the Government of Den- 
mark grants the visa, the child can go. The Courts 
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order dismissing the application cannot come in 'the 
way. 

The appeal accordingly fails and is dismissed As 
no one has opposed this appeal, there will be no order 
as to costs 

Appeal dismissed 


CIVIL REVISION 


Before Mr Justice S Malik 
GO PAL LAL AND another Applicanis, 

V. 

RAM KARAN SINGH Rbspondent. 

Code of Ciiril Procedure, 1908 O XXI, t 103 and Limitation 
Act, 10S)3, Ah 98 — Suit undei O 21, > 103 filed within one 
yeai fiom final order of High CouH in levision — Suit with- 
in limitation 

Where a revision application against an older passed by the 
execution court on 21th October, 1964 had be^n admitted 
and was finally decided aftei heaiing both the parties on 3rd 
May, 1967 held, that the peiiod of limitation foi a suit under 
O 21, r 103, CPC, must be deemed to have started run- 
ning from the date the revision application was decided and 
a suit filed within one yeai as provided by Ait 98 of the 
Limitation Act would be within time 

Civil Revision no 1023 of 1969 from the order dated 
6th May, 1969 passed by Raman Prakash, IV Addition- 
al Munsif, Varanasi 

Babu Ram Avasthi, for the Applicants. 

S Malik, J — This is an application in revision 
against the finding recorded by the IVth Additional 
Munsif, Varanasi, in a suit filed under O XXI, r 103 
of the Code of Civil Procedure on issue no 2 relating 
to limitation. 
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In short, the relevant facts are that the applicants- 
deaee-holders sought to execute their decree m res- gopalul 
pect of a house The opposite-party, Ram Karan iu„”kaiun 
S ingh obstiucted execution of the decree whereupon 5“*®“ 
the decree-holdeis filed an application before the exe- s Maiik, j 
cution court under O XXI, r 97, Civil Procedure 
Code and Ram Karan Singh filed objections under cl 
(2) of r 97 The executing court allowed the applica- 
tion under r 98 of O XXII, Civil Procedure Code 
rejecting the objections laised by Ram Karan Singh 
claiming that in accordance with r 99 of O XXI of 
the Code of Civil Procediuc the application should be 
re.pcted The said order was passed by the execution 
couit on the 2Hh of October, 1964 The present ap- 
plicants came tij) to this Court against that order by 
filing a icvision undei s 115, Civil Procedure Code 
wliich was admitted and later dismisse.d on merits after 
healing the pailies on 3id May, 1967 The suit under 
O XXI 1 103, Criminal Procedure Code was filed 
theteaffei on (he 11 th of May, 1967 

The only question involved m this application is 
whelhci the suit undei O XXI, r 103, C Pro- 
cccluie Code should have been filed within a year from 
2kh Ottohci. 1964 1 e the date of the ordei passed by 
the execution court .illowing the decree-holders’ appli- 
cation filed unclei i 97 of O. XXI, C Procedure 
Code and icfnsing to dismiss it m accordance with r 
99 or within one year from the date on which the revi- 
sion application filed hy the applicants was rejected 
If It is lu‘ld tliat the suit under O XXI, r. 103, C 
Prncedute Code should have been filed within a 
year fiom 2Uh October. 1964, the suit obviously was 
tinic-baticcl On the other hand, if the period of limi- 
tation should be deemed to have started running with 
clfeci from the date of the dismissal of the revision apple 
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cation ie 3rd May, 1967, then the suit was filed obvi- 
gopaii Lai. ously Within the period of limitation 

V 

learned counsel for the parties were heard at 
s Mahk T ”^7 attention was drawn not only to the pro- 

visions of Art 98 of the Limitation Act, specially, the 
words ‘final order’ but also to the observations made 
by. the Travancore-Cochin High Court m the 
Case Govinda Menon Raman Menon v Krishna 
Filial Kesaya Pilhi (1), Sm,t Meghmala Debi v Saday 
Parhya (2) and also by the opposite-party to Koppolu 
Venkataswami v Ultnrkar Sara Bai (3) and two deci- 
sions of the Supreme Court reported in State of Mad- 
ras V Madurai Mills Co Ltd (4) and Shankar Ram 
Chandra Ahhvankar v Krishnap Dattatraya Bapat (5). 

The Calcutta High Court while considering the pro- 
visions of Art. 11-A of the old Limitation Act of 1908 
held* 


“Suit under O XXL r 103 is governed by Art 
11-A, Limitation Act and the word ‘order’ in Art 
11-A should be construed as meaning the final or 
subsisting order in the case The period of one 
year runs from the time when the appellate Court 
passed its order A somewhat different considera- 
tion would apply if a revision petition present- 
ed by an unsuccessful party in a claim proceed- 
ing is rejected by the superior Court If the 
High Court in exercise of its powers under s 115, 
Civil Procedure Code refuses to interfere in a 
claim case, it merely amounts to an abstention 
from exercising jurisdiction and the final order 
that remains subsisting is the order passed by the 
trial Court. It may be otherwise where the High 

(1) A I Rv 196S Tra. Co 61 (») A I R 1938 Cal 677 

<S) A I R 194.3 Mad 633 (4) AIR. 1967 5 C 681 

(6) A I R 1970 SCI. 
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bimilarh, it was held bv a htai Beach of tlie Traian- 
vOie-Cochin High Court that for a suit under Art 
]]-A, Limitation Act lime runs from the date of the s mTiiK i 
order of the execution court rejecting objection to deh- 
\er\ and not fiom the date of the order passed on an 
infuictuons and mtompetent appeal or revision against 
the order. 

It was argued that the matter would have been differ* 
ml, had the revision application been allowed by this 
Cbuii As the revision application was rejected, it 
t\as aigued, ii is appaient that this Court refused to 
t\eitise Us pinsditLion and, thcrcfoie, ilie only final 
oidci which remained, was that of the execution court 
jiassed on 2 1th October, 1964 It would follow from 
tin (Oil lent ton put fonvaul that an applicant who 
tomes to this Couu b) filing a levision application 
against an older of the execution court passed under 
r 98 oi 1 99 of O. XXI of the Code of Civil Piocedure 
would lemain in the daik as to whelhei the period of 
liuntaiiou would have uui out oi not till the revision 
application has been decided as in most cases it takes 
more than a yeai to dispose of a i evasion application and 
m case ultimately tlie revision application is rejected 
and more than a year has passed, it would have meant 
that a suit untlei O XXI, r. 103 of the Code of Civil 
proceclme, if filed would have become time-barred 
Oil the othci h.md, if the applicant succeeds in the re- 
vision application, die other party would get a fresh 
period of limitation of one yeai for filing the suit. It 
IS doubtful if the Legislature really intended such un- 
ceuaint) in case the aggueved paity came up in revi- 
sion to this Court 

On behalf of die opjiosite-party it was argued that 
die woids ‘final order’ apjicaring in Art 98 of the 


9 lie (ILR)— 1973— B 



766 


the INDIAN LAW REPORTS 


£1073 


1973 


GofaIi Lal 

V 

EUm Karan 
Singh 

» M dik, J 


Limitation Act (new) would mean either the order 
passed by the execution court in case' it was not chal- 
lenged before the High Couit or the order passed by 
the High Court, as in this case, in a revision applica- 
tion whether the revision application was dismissed or 
not as the order of the execution court must be deemed 
'to have merged in the order of the High Court whether 
dismissing or allowing the revision application In 
support of this contention the learned counsel for the 
opposite-party relied on the decisions of the Supreme 
Court and of the 'Madras High Court as already men- 
tioned In the case cited it was observed by the 
Madras High Court at p 637 as under 


“It will be noted that even in a civil revision 
petition, It IS clear that if the High Court passed 
an order allowing the levision and held against the 
respondents in the revision petition, the paity 
who was unsuccessful before the High Court 
would have to file a suit within one yeai from the 
date of the High Couit’s order Therefore, if the 
real reason for holding that m the case of an ap- 
peal, the starting point should be the date of the 
appellate order is that the appeal is a continuation 
of the proceedings of the trial Court, the same 
reasoning should apply in the case of a civil revi- 
sion petition and there is no reason why a differ- 
ent construction should be applied in the case of 
a civil revision petition, I am aware that a differ- 
ent view has been expressed in some judgments 
and I would say, speaking for myself, that there 
IS much to be said in favour of the view that 
under Art 11, Limitation Act, the stalling point 
should be taken to be the date of the final order, ‘ 
whether that order was passed On an appeal from 
that order or whether it was passed in a civil revi- 
sion petition from that order.” 
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In Sitate of Madras case (1) it was observed in para. 
6 as I follows- 


“But the doctrine of merger is not a doctrine of 
iigid and universal application and it cannot be. 
said that wherever there areitwo orders, one by 
the infeiior Tribunal and the other by a superior 
I’ribunal, passed in an appeal or revision, there 
IS a fusion orlmeiger of two orders irrespective of 
the subject-matter of the appellate' or revisional 
ordei and the scope of the appeal or revision con- 
templated by the particular! statute it was 

observed by this Court that the order of registra- 
tion made by the Income-tax Officer did not merge 
in the a^ppellate order ^of the Appellate Commis- 
sioner, because the order of registration was not 
the subject-matter of appeal before the appellate 
authority " 

It IS clear from the observations quoted and a peru- 
sil of the Tilling cited that it was held by the Supreme 
Couit that the order of an inferior Coiirt or Tribunal 
would meige in the order or judgment of a superior 
Court oi Tubunal where the question decided by the 
first Comt OT the inferior Tribunal was decided in an 
appeal or revision by the superior Court or Tribunal. 

Similarly, in Shimkai Ram Chandra’s case (i2) it has 
licen obseived as under: 

“Wheie, on its revisional jurisdiction being in- 
voked against the order of the appellate Court , 

, High Court dismisses the levision, after 
lio.iriug both the paities, the order of the appel- 
late Couit becomes meiged with the order made 
Tn revision. - . 

(1) \ I,R SC GBl. (2) AIR, r)70 SC 1, 
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It tvas alio obsened m that case by the Supierae Court 
CoFAii Lai. dS follows 


“The light of appeal is one of entering a supe- 

nor Court and invoking its aid and interposition 

Malik, j redress the error of the Court below Two 


things ivhich aie requiied to constitute appellate 
jurisdiction aie the existence of the i elation of 
supeiioi and infeiior Coiiit and the powei on 
the pait of the foimei to' lexiew decisions of the 
kttei When the aid of the High Couil is in- 
voked on the leiisional side it is done because it 


IS a supeiior Court and it can inteifeie foi the 
piupose of icctifying the error of the Couit below 
S 115 of the Code of Civil Piocedure circuinsmb- 


es the limits ot that jurisdiction but the jinisdu- 
tion which IS being exercised is a jiait of the gene- 
ral appellate junsdution ot the High Court as a 
superior Court ” 


As has aheady been pointed out, the questions raised 
in the revision application befoiis this Court which ivas 
dismissed on 3rd May, 1967, ivere the saint* as were dis- 
posed of by the execution touit by its older dated 24th 
Octobei, 1964 against which the levision application 
vas filed It Jias also been pointed out that the revision 
application had been admitted and was finally decided 
after heaiing both the paities Under the circumstan- 
ces, in view of what has been discussed, it is appaient 
that- the order passed by the execution court must be 
deemed to have merged with the oidei passed by this 
Couit disposing of the revision application and the 
period of limitation, theiefoie, must be deemed to have 
started running from the dale the revision application 
was decided by this Couit T am, thciefore of the vieiv 
that the lower court rightly held that the suit undei O 
XXI, r 103 of the Code of Civil Procedure was filed 
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Within the period of limitation undei Ait % of the 
Limitation Act 

The leviMon application is cli&mi&sed with costs 

R('Viiio)i (lUoweil 
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Ihfou’ i\f^ fmUcc K B Hiuvnitum and M). Justice 
S' A Kuur 


ABDUL HABIB 

V 


\PPFI I AMI , 


STATE Respondfnt 

Code of Criminal Procedure, ' -fi—hu-n hv jiuvaie 
pet^on—Woids “In vteii< of’ — Metiinng ot — 4 >k \1 by peHon 
in a'hosr pu-untfr oflniie rcrts iwl (omnuHed — Bight of 

A piivatc nuiisulual ui.iv aiicsi a pcison ou1\ when— (1) he 
lb a piodainitd ollLiidei, or (2) he, in his vrew connnils a non- 
bailable and roftiii/ahle offenie The essential dung is that 
tin ofTtnee imisl lie (ominitted in lus siew The woids “in 
his view" mean “in piescnec of” or “within sight of” and not 
"in hi^ opinion" oi ‘ on his suspuion” oi “on icctipt of infoima- 
fion ” 

The light to aiust at n lies not on the basis of opinion, siis- 
pidoii oi infoiuiation but on the basis -of his visual knowledge 
that is to sat. on the liasjs ol his own pcisonal knowledge de- 
u\cd iiom tin iisi ol Ins own eses in seeing the dime being 
< ommitted 

Arms Act, '' 2'i and 2 ''.i l)(6)/ 1— O^ence nndet—Bail- 
a})U > — iauinl notuvd i tinning uulh a unlicensed knife — Right 
of pinxiti ptiuni to ivtesi the arfvicd — Code of Ciiintnal Pn- 
( edit It' 18*18 S't/i TI, lol 'i 

An olTciue undei s 2*> ol ihe Amis \tl will be non-bailablc 
il It IS 111 lelation to .i Ine aim but if it is in iclalion to any 
.11111 otliei ih.m hu aim, the ofTente would iie b.ulable As 
siiib innate pcisoii bad no light to appidicud the accused 
,S 20 tif (lie \ims \<1 is mapplkablc to the fads of the east. 

While Mtiiiig lit T.itrknoiv. 
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1073 Indian Penal Code, I860, s 100 (sixthly)— of pnvate 

defence to cause death — Clause (sixthly) — Applicability of — 

Yecessaiy facts to be pioved 

For the applicability of s 100 (sixthly), there inust be proof 
■ of the following facts, namely 

(i) There must be an assault, 

(ii) That assault must be with the intention of wiongful 
confinement, 

(ill) Such an assault must be made undei the circums- 
tances which may reasonabh cause a person to apprehend 
that he uill be unable to base recourse to the public 
aulhoiities for his release, 

Av) All tlic tliree must coexist, and 

(\) Even if all these loui exist, the act must fall undei 
the restrictions mentioned in s 90 

Ciirninal Appeal no 596 of 1970 against the judg-. 
ment and order dated 5tli Derembci, 1970 passed by 
B D Mathur, Sessions Judge, Lucbnow in S T no 
216 of 1970 

None appeared for tlie appellant 

S N Ttivedi, foi the State 

K B Srivastava, J — The appellant Abdul Habib 
has been convicted undei s 302 of the Indian Penal 
Code, and sentenced to undergo iinptisoiiment for life 
This appeal is directed against that conviction and sen- 
tence 

The piosecution rase, in brie&, is as follows 

One Di Kapur, in the Army Medical Coips, was 
posted at Lucknow and was occupying the Payagpui 
house as his residence. Sarwan Singh (P W 13) was 
also in Army seivice and one of his duties ivas to tairy 
Aimy dak to the residence of Di Kapui He went to 
deliver the dak, as usual, at about 4 45 pm, on 17th 
January, 1970, and after parking his cycle outside the 
house, delivered the d>ak to him While he was about 
to return after deliveiing tlie daA. he noticed the appel- 
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lant mounting his cycle and attempting to run away 
Sarwan Singh challenged the appellant to stop and in- 
tercepted the flight by catching hold of his cycle. The 
.ippellant thereupon whipped out a knife and gave a 
stab blow near the right elbow and then leaving the 
cycle aside, took to his flight Sarwan Singh raised a 
hue and try and many persons joined in the pursuit of 
the fleeing appellant They were raising a slogan that 
the appellant should be arrested Bhimsen Mehta 
(PW. 1) and his son Naresh Kumai, a young lad, aged 
about 18 yeais, were standing near a Pan shop, situate 
in the close \icinit) of Narang Building, on the Ashok 
Maig, 111 the city of Lucknow, when the appellant 
cnieiged from the Naihi Galla Mandi lane and started 
running on the Ashok Marg, brandishing a knife, and 
continued his flight in the diicction of the Narang 
Builclmg The slogan that was being raised b'v the pur- 
sucis, was hcaid by Naresh Kumar who advanced to- 
uauls the .ippcllant with the intention of apprehend- 
ing him but the appellant, in order to evade his arrest, 
struck a blow by his knife and stabbed him in his abdo- 
men and lepoated the blow and stabbed him on the 
buttock also In the meantime, Bhimsen Mehta and 
those pui suing the appellant apprehended him, but not 
befoie the appellant had been given a large number of 
blows to disable him from furthei flight A N. Das 
(PW 5 ) took the injuiccl Naresh Kumar to the Civil 
Hospital Bhimsen Mehta dictated his FIR. to Sant 
Bux Singh (P W 4) and thereafter he and several others 
Look the appellant, and the knife Ex 1 lecover- 
ed fiom him, to |x>hce station Hazratganj, where Bhim- 
sen Mehta got his F I R registered at 5 20 p m 

The investigation was made by S I B D Sharma 
(P W 11) who lecoidcd the statements of Bhimsen 
Mehta, Raj Kumar Gulati and Ram Swaroop PWs 1 
to 3 and of several otheis at the police station The 
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injuiies ol Naresh Kiimai ^vere examined by Di Yadu- 
bii Saiaii Das (P\V 12) at the Civil Hospital at 5 10 
pm and he was found to ha\e received .the following 
1 11 Junes 

(1) Incised wound deep starting 

honi the medial side and g 9 ing laterally be- 
low the left nipple, 

(2) Incised wound r'xV'xl-f"' stalling super- 
loil^ and going iiifenoily on the left buttock, and 

(1) Abiasion V' x I/IO" on the middle and vei- 
tiial surface ol the left nng finger 

His condition was pelt) low and, thciefoie aftei 10 30 
pin he was seat lo the Medical College lie died on 
20th Januar) and then liis autops) was held by Dr S B 
Lai Saxena at 1 p m on 20lh Januaiy He found that 
the deceased had sustained the follotring ante-mortem, 
external and internal injuiies 

External in) u ties 

(1} Stitched wound 10" with 2b stitches, 0}/' 
below tlie innei parr of the left claMcle on the left 
side of the abdomen extending up to lowci abdo- 
men, 

(2) Stitched wound Oy' with 16 stitches on the 
left side of the lower chest joining injury no 1. 7" 
below left nipple, 

(3) Stitched wound 1" with two stitches on the 
left buttock, 

(4) Superficial cut 1-^" x linear on the right biit- 
fock, and 

(5) Three abrasions in an area of x 2^^ on 
the inner aspect of upper right leg 

Internal in)uues 

Theie were stitched wounds on the left side of the 
chest, on the pleuia, diaphragm, abdomen, peritoneum 
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and the greater curvature of the abdomen. Death, in mts 
the opinion of Dr. Saxena, was due to shock and inter- 
nal haemoirhage as a result of the injuries sustained. 

The appellant had also received injuries during the 
course of his ariest These were examined by Dr B. D. k. b 
Siivastava (G W 1) at 3.20 p m , on 18th January after J- 

the appellant had been admitted inside the jail These 
injuries aie as follows: 

(1) Abraded contusion 3" x §" on the back of the 
right upper arm m the lower part, 

(2) Contusion x on the back of the right 
uppei arm in the middle part about Y' above injury 
no 1, 

(3) Multiple coniusions m an area of 10" x 4" on 
the light buttock and on the back of the right tingh, 

(f) Contusion 4" x^" on the left buttock, 

(5) Contusion lY'X'Y' of foft side 

at the level of the waist, 

(6) Contusion 2"x:^" on the light side of the 
back in the upper part, 

(7) Contusion 2" x Y' on the middle part of the 
iiglit side of the back, 

(8) Abrasion I|" x in the left nostril, and 

(9) Stitched wound 1" x lineai on the right eye- 
brow. 

As a result of the investigation, the appellant was 
chaige-slieeted and committed to the Court of Session 
He pleaded not guilty and stated that one Bihari Lai 
Vaid was cremated on l7Lh January, 1970 and he and 
others had joined in the ciemation He was returning 
from tlie cremation ground at about 4.30 or 5 p.m., and 
passed through the Galla Mandi in Narhi when he 
noticed marptt going on between two factions- He 
9 HC (ILR)— 1978— 9 
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stood there as a spectator but the factions suspected him 
to be one of the persons responsible for the marptt and 
he was attacked on that account He immediately took 
to his heels m order to save himself but the people col- 
lected near the scene of the may pit went after him in 
j hot pursuit, shoutmg that he should be arrested The 
pursuers had dandas and knives with them. When he 
reached the Ashok Marg, these pursuers and others 
arrested him and started belabouring him with dandas 
and knives One of the knife blows fell on his right 
eye-brow and the injury started bleeding He admits 
that he had come running over the Ashok Marg from 
the Galla Mandi in Narhi and people were pursuing 
him He also admits that he was arrested on the Ashok 
Marg and was beaten there. He further admits that 
Naresh Kumar was stabbed on the Ashok Marg but he 
is unable to say who did it and why and in what man- 
ner. 

The prosecution has examined Bhimsen Mehta, Raj 
Kumar Gulati and Ram Swaroop P Ws. 1, 2 and S as 
eye-witnesses and Sarwan Singh (P W 13) to prove the 
circumstances in which the appellant had run away from 
Narhi Galla Mandi 

We think it better to discuss the evidence of Sarwan 
Singh first. He has deposed that he had gone to distri- 
bute the dak to the residence of Dr Kapur at about 4.30 
pm., on 17th January and that on arrival at the resi- 
dence of Dr Kapur, he parked his cycle outside his house 
and then became busy with the dak. As soon as he was 
free from distribution, he noticed the appellant attempt- 
ing to run away on his cycle and he challenged him to 
get down and also caught hold of the carrier of the 
cycle but at this stage the appellant stabbed him on his 
right elbow with a knife and ran away. He raised an 
alarm which attracted the notice of several passersby 
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and they at once ran m pursuit of the appellant. The 
learned counsel appearing for the appellant has criti- aswl 
cised his evidence on a variety of grounds Admitted- 
ly, Sarwan Singh did not lodge any F I R„ in respect of siath 
the stabbing received by him. He says that Dr Kapur k b 
took him to the Command Hospital, where his injuries snvasiava, j. 
were examined, but no injury report has been exhibit- 
ed He was interrogated by the Investigating Officer on 
28th February, that is to say, more than a month after 
the murder of Naresh Kumar. The witness identified 
the appellant in Court even though no test identifica- 
tion had been held earlier These are the main grounds 
on which his evidence has been cntiased and the learn- 
ed counsel has pressed that we should discard his evid- 
ence. He also urged that in his statement under s 161, 

Code of Criminal Procedure, the witness had stated 
that he had only challenged the appellant to get down 
from the cycle and not to run away with it but he add- 
ed to it in his statement in Court by saying that he had 
caught hold of the carrier of his cycle also We have 
considered these aspects of his evidence but we are not 
inclined to disbelieve him. Firstly, he has no enmity 
with the appellant and indeed, not even a suggestion 
was made to him of his having entertained any ill-will 
or hostile animus against him The appellant was not 
even known to him from before that date It is un- 
doubtedly true that no test identification was held but 
that docs not make the evidence inadmissible, and at 
best, it weakens its testamentary value The question 
whether the witness was taken to the Command Hospi- 
tal and examined there or not is not relevant in the mur- 
der charge against the appellant The omission to exhibit 
the iniury report also falls in the same line t wou 
have been better if all this evidence had been produced 
at the trial, but the failure to produce will not shake 

the evidence of murder, if it is otherwise reliable. 
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Sarwan Singh is at best a witness on a side aspect of the 
ABDtiii case as to the reason why the appellant was running 
from Narhi Galla Mandi to the Ashok Marg. That fact 
was not challenged by the appellant himself He has 
K B admitted in so many words that he was present in the 
snvastava.j Mandi He has further admitted that he ran 

away from Galla Mandi and stepped on to the Ashok 
Marg and continued his flight He has again admitted 
that he was being hotly pursued by persons from Galla 
Mandi to Ashok Marg This is what is material evid- 
ence in the case There must have been some leason 
why the appellant decided to run away fiom Galla 
Mandi to Ashok Marg He has given one reason, name- 
ly, that he was an innocent spectator at a faction fight 
that was taking place inside Galla Mandi and for no 
ostensible reason, the contestants in that fight suspected 
his complicity and left fighting infer se and made him 
a common enemy and chased him from there to Ashok 
Marg. This version does not appear to have a light of 
truth We find no reason why a mere innocent specta- 
tor should be made the target of a v holly uncalled for 
assault He does not say that he was aligned to one of 
these factions He does not even say that anyone of the 
two factions knew h'm from before There is no rea- 
son why they should suspect him, as he sa\s, for his mere 
standing theie On the othei hand. Sarwan Singh’s 
statement is more down right and acceptable As stated 
earlier, he had no axe of his own to grind against the 
appellant He is not alleged or even suggested to have 
had any alignment or partiality for the family of the de- 
ceased He is not branded as a police stooge In the 
circumstances, therefore, in spite of the blemishes point- 
ed out. he has impressed us as a witness of tiuth We, 
therefore, place reliance upon his evidence and hold 
that the appellant had stabbed Sarwan Singh inside 
Galla Mandi and when he realised that he was likely 
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to be arrested, he took to his flight and came to the 
Ashok Marg Thereafter he was not likely to walk abdul 
slowly as the pursuit was still on He had committed 
two offences inside Galla Mandi, namely the offence of 
tlielt and also the offence of causing hurt by a cutting ^ ^ , 
weapon, that is to say, offences punishable under ss 379 
and 324 of the Indian Penal Code He was bound to 
escape to obtain his freedom and the people were equ- 
ally bound to puisue and apprehend him, if they could 

It is in the afoicsaul backgi'ound that the murder of 
Naresh Kumai came to be committed His father Bhim- 
sen Mehta is the Manager of an Icecream Factory situ- 
ated in a pait of the Narang Building. This building 
IS situalc towards the north of the Nawal Kishore Road, 
where it |Oins the Ashok Marg The itinerant vendor 
of Pan sells that stufl ni a trolley and parks it outside 
Naiang Building Bhimsen Mehta was standing near 
this Pan shop to pin chase Pan and there is no wonder 
if his son was standing near him He must have been 
standing as the iimtdoi was committed in front of the 
building Bhimscn Mehta cannot be disbelieved mere- 
ly because he is the father of the deceased His evid- 
ence shows that he did not know even the appellant 
Irom befoie, and that picsuniably explains why no sug- 
gestion of any enmity weu* made against the witness 
The onl) infiitmty that was pointed out in his evidence 
was that he staled that he and others had no danda or a 
knife, and none of them wielded any such weapon to 
cause an) iniiuies to the appellant and that he went 
turilier and stated that even those who had come chas- 
ing the appellant, caused no iniunes to him. He had 
mentioned in tin* V I R that the appellant was arrest- 
ed after he had been hc'aten It appears to us that pos- 
sibly lie is suppre.ssing this fact The other witness^ 

.lie f 01 Min that thcj appellant was beaten on the spot and 
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1973 words “in his view” mean “in presence of' or "within 
ABDut sight of ’ and not “in his opinion” or “on his suspicion” 
or “on leceipt of information ” In the instant case, the 
State stabbing of Sarwan Singh had not taken place in the 
K. B view of Naresh Kumar True, a slogan was being rais- 
Srwa*»a«, j should be ariested but there was no indica- 

tion as to why he should be arrested, or as to what crime 
he had committed Even if that fact had been mention- 
ed, there would be no material change in the law be- 
cause what Naresh Kumar had heard or would have 
heard was that a crime had been committed and that 
may well have led him to formulate an opinion or a sus- 
picion but that would not attract s 59 because the right 
to arrest accrues not on the basis of opinion, suspicion 
or information but on the basis of his visual knowledge 
that IS to say, on the basis of his own personal knowledge 
derived from the use of his own eyes in seeing the crime 
being committed. We aie, theiefore, in agreement 
with the learned counsel that this element of s 59 is 
missing Again, even though the appellant was noticed 
running with an unlicensed knife, which is an offence 
punishable under s. 25 (1) (6). Arms Act, lead with s. 1 
of that Act, that offence is only cognizable but it cannot 
be said that it is non-bailable Sch II, Code of Criminal 
Procedure, mentions in col 5, the offences which are 
bailable under the Indian Penal Code. With regard 
to offences against other laws it says that if such an 
offence is punishable with imprisonment for three years 
and upwards, but less than seven years, it would be bail- 
able except in cases (not relating to fire arms) under the 
Indian Arms Act, 1878, s. 19, which shall be bailable 
The Indian Arms Act, 1878 has been repealed by s. 46 
of the Arms Act, 1959 However, the repeal to our 
mind, does not materially diange the intention of the 
.Legislature, as mentioned in col. 5 of Sch. II regarding 
offences against other laws. S 19 of the old Act corres- 
ponds to s. 25. The meaning is, therefore, plain enough 
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that an oflEence under s 25 will be hon-bailable if it is iots 
in relation to a fire arm but if it is in relation to any 7^ 

aim, other than a file arm, the offence would be bail- 
able That being so, we are of the view that Naresh sim 
Kumar had no right to apprehend the appellant. The 
learned Deputy Government Advocate aigued that even s«vastava. j 
if such a right stands negatived under s. 59, Code of 
Criminal Procedure, such a right vested in Naresh 
Kumar under s 20, Arms Act. That section, in our 
view, is also irrelevant to the facts of the case. It says 
that where any person is found ca.rying or conveying 
any arms or ammunition whether covered by a licence 
or not, in such manner or under such circumstances as 
to attord just grounds of suspicion that the same are or 
is being cairied by him witli intent to use tliem, or that 
the 'same may be used, for any unlawful purpose any 

person employed or working upon a railway, 

airaraft, vessel, vehicle or any other means of convey- 
ance, may ane&t him without wanant and seize from 
him such aims or ammunition Naresh Kumar was 
not employed in any of the modes afoicmentioned and, 
therefoie, he had uo right of airest I'uuher, there is 
no evidence to show that the knife was going to be used 
We, tlicicUnc, hold that Naiesh Kumai had no right 
of arrest under any law. 

It is .on die basis of these facts tliat the learned coun- 
sel foi the appellant argued, and if we may say so, with 
great vehemence, that s. 100, clause (sixthly) of the 
Indian Penal Code had application. That section says 
that the light of private defence of the body extends, 
under the lestiictions mentioned in the last precedmg 
section, to the voluntary causing of death, if the offence 
which occasions the exercise of the right be an assault 
with the intention of wrongfully confining a person, 
under circumstances which may reasonably cause him 
to apprehend diat he will be unable to have recourse to 

0 HC (ILRP-IWS— 0 
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IWS the public authorities for his release. In order, there- 

aeuw! fore, for this exception to apply, there must be proof of 
the following facts, namely, (i) there must be an assault, 
(u) that assault must be with the intention of wrongful 

K B confinement, (iii) such an assault must be made under 
armstava, j circumstanccs which may, reasonably cause a person 
to apprehend that he will be unable to have recourse to 
the public authorities for his release, (iv) all the three 
must co-exist, and (v) even if all these four exist, the 
act must fall under the restrictions mentioned in s. 99. 
S 349 defines “force”, and “criminal force” is defined 
by s. 350. S 351 says as to what constitutes an offence of 
assault. Under that section whoever makes any gesture, 
or any preparation intending or knowing it to be like- 
ly that sucn gesture or preparation will cause any per- 
son present to apprehend that he who makes that ges- 
ture or preparation is about to use criminal force to 
that person, is said to commit an assault. Naresh Kumar 
is said to have heard the slogan that the appellant should 
be arrested, and is alleged to have run towards him, that 
is to say, to have made that gesture indicating that he 
was likely to arrest him We, therefore, agree with the 
learned counsel that Naiesh kuniai committed an 
assault or attempted to commit an assault. The ques- 
tion is as to wnat was the intention of that assault be- 
cause the assault must be accompanied by an intention 
and that intention must be of wrongful confinement. 
If we judge the evidence in the background and the 
circumstances of the case, we cannot escape the conclu- 
sion that the intention was to apprehend and take 
the 'appellant to the police station. A large number of 
persons were pursuing the appellant; the appellant was 
runnmg fast to elude the grasp of these pursuers; and 
it is at this stage that Naresh Kumar ran to contribute 
his own humble mite in the joint or common effort to 
catch hold of the appellant. Will that act of catching or 
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arresting amount to wrongful restraint or wrongful 
confinement is another matter that requires considera- 
tion Wrongful restraint is defined by s 339 and wrong- 
ful confinement by s 340 The former means volun- 
tarily obstructing any person so as to prevent that per- ^ 
son from proceeding in any direction m which that *"™*‘*'*’ 
person has a right to proceed; the latter means wrong- 
fully restraining any person in such a manner as to pre- 
vent that person from proceeding beyond certain cir- 
cumscribing limits When we take into consideration 
these two sections, we feel that the intention was of 
wrongful confinement rather than of wrongful restraint 
The intention was to arrest the appellant on the spot 
and to take him to the police station, that is to say, to 
permit him to move only within the limits of the place 
of arrest and the police station, and not outside these 
limits However, we do not agree with the contention 
of the learned counsel that the circumstances were such 
that any reasonable person would have apprehended 
that he would not be able to secure the help of the pub- 
lic authorities in obtaining his release He would have 
been taken to the police station. There is no evidence 
to indicate or suggest, much less to prove, that the in- 
tention was to confine him in a room or other place 
The intention is obvious and clear to us that he was to 
be arrested and taken to the police station by a person 
who had no right either to arrest or take him to the 
police station and in the circumstances, therefore, the 
.ut resulted in wrongful confinement and not wrongful 
restraint. However, as soon as the appellant would 
reach the police authontics, namely, police officials who 
would then deal with him iri accordance with the man- 
dates of law Tf he was an innocent person, he would 
secure his freedom and liberty; and if, on the other 
hand he had committed an offence, the law would have 
taken its own course. That being so, in the ciraims- 
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tances aforementioned, there was no right of private de- 
fence of person whatsoever. Again, the right of private 
defence is not an unfettered right but is subject to the 
restnction contained in s 99 No one has a right to 
use more harm than is necessary in a given set of facts 
Naresb Kumar was unarmed He was only going to 
arrest the appellant and not to cause any injury to him 
Indeed, he did not even cause an injury The injuries 
were caused by others In the circumstances, the appel- 
lant bad no right <^0 whip out his knife and to give not 
one but several blows thereby causing injuries that 
proved fat'll It is not even a case, where we can say 
that be had a right of private defence of person but he 
had exceeded that ’ight The murder committed was 
culpable homicide not amounting to murder 

Altogether, therefore, ^here is no substance in this 
appeal which is accordingly dismissed and the sentence 
awarded to the appelant is confirmed He is in jail and 
shall serve out the sentence 

Appeal dismissed 


APPELLATE CI¥IL 


Before Mr Justice J. S. Trtvedt 
SALEK CHANiD .. Appellant, 

V. 

ABDUL RA.ZAQ . Respondent. 

Indian Limitation Act, 1908, ss 19 and 20 — "Prescribed period” 
in I 20 — Meaning — Whether payment of interest extends the 
pel tod of limitation 

The use of the exoression “prescribed period" will mean not 
the period prescribed for the repayment of loan but the period 
prescribed for lim tation of the suit and if the pei lod means 
the prescribed period for the limitation of the suit. Sch. I ha* 
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to be read with s 12 of the Limitation Act and the day from 1973 

which such period is to be reckoned has to be excluded The 

payment of intexest within the period of limitation extends Sam* Ckamu 
the period of limitation and there is no reason why a different atoolRam* 

interrelation should be put for the “prescribed penod” in 

the case of an acknowledgment or payment of interest than 
in a case of suit. 

Second Appeal no 3441 of 1965 from the lud^ent 
and decree dated 9th |uly, 1965 passed by J M Srivas- 
tava, II Additional Civil Judge, Meerut in Civil Appeal 
no 236 of 1965. 

A. B Saran, for the Appellant. 

R H. Zaidt, for the Respondent 

J S Trivedi, J • — This second civil appeal is direct- 
ed against the judgment and decree of Additional Civil 
Judge, Meerut dismissing the plaintiff’s suit on the 
ground of limitation. 

Plaintiff-appellant had filed a suit on 19th December, 

1963 for recovery of Rs 1,700 on the basis of a bond 
exeaited on 20th December, 1967 The period of limi- 
tation was sought to be extended on the basis of pay- 
ment made on 20th December, I960 The defendant 
contested the suit on various grounds The trial court 
held that the bond was duly executed by the defendant- 
respondent and the sum of Rs 20 was paid towards in- 
tc'iest on 20th December, 1960 . The trial court, how- 
ever, held that the payment of interest ivas not within 
the prescribed period and as stich the suit was barred by 
liimtation The finding of the tiial court was confin- 
ed bv the lowei appellate Court, hence this second civil 
appeal. 

The onlv question foi consideration is whether the 
payment of interest made on 20th December, I960 ex- 
tended the period of suit under s 20 of the Limitatior 
Act (Oldl Art. 67, Sch T of the Limitation Act pro- 
vides a period of thiee years for a suit, the period is 
to commence from the date of execution of the bond 
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1978 Ss 19 and 20- are relevant sections 
SuEK caANo tation Act prescribes that : 


S. 19 of the Limi- 


Abdvl Razak 
J s ‘ 

Tnvedi, J. 


“Where, before the expiration of the period pres- 
cribed for a suit or application in respect of any 
property or right, an acknowledgment of liability 
in respect of such property or right has been made 
in writing signed by the party against whom such 
property or right is claimed, or by some person 
through whom he derives title or liability, a fresh 
period of limitation shall be computed from the 
time when the acknowledgment was so signed." 

S 20 mentions that: 


“Where payment on account of a debt or of in- 
terest on a legacy is made before the expiration of 
the prescribed period, by the person liable to pay 
the debt or legacy or by his duly autliorised agent, 
a fresh period of limitation shall be computed 
from the time when the payment was so made ” 


The question for consideration, therefore, is whether 
the use of the words “prescribed period” mean tlie 
period prescribed in the First Schedule and not the 
period within which the plaintiff may bring his suit. 
It is not disputed that a suit if filed on 20th of Decem- 
ber, I960 was within liihitation because for computing 
the period in the First Schedule the day from which 
such period is to be reckoned has to be excluded Under 
s 12 of the Limitation Act The use of the expression 
“prescribed period" will mean not the period prescrib- 
ed for the repayment of loan but the period prescribed 
for the limitation of the suit and if the period 
means the prescribed period for the limitation of the 
suit, Sch I has to be read with s 12 of the Limitation 
Act and the day from which such period is to be reckon- 
ed has to be excluded. There was some difference 
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o£ opinion on the interpretation of the words “prescrib- im 
ed period”. The difference has been set at rest by a SAi^Ttoua, 
Full Bench of this Court leported in Fn m Kamta Pmsad . " 

Jagannalh Prasad v. Gulzaii Lai (1) wherein after over- 
ruling the eailier cases the Full Bench laid down that xnvedf 
the period mentioned in the third column of the First ^ 
Schedule is subject to tlie provisions of ss. 4 to 25 of the 
Limitauon Act. If the period mentioned in the third 
column of the First Schedule is subject to the provi- 
sions of ss. 4 to 25 of the Limitation Act, then the day 
on which the deed was executed had to be excluded in 
computing the period pi escribed under s 20 of the 
Limitation Act. Even though there is some difference 
m the woi dings of ss. 19 and 20 of the Limitation Act, 
but there can be no two opinions that the expiration of 
the period prescribed for a suit in s. 19 and the use of 
the words “piescribed period” in s. 20 have the same 
meaning. 

Jainaiayan Bapu v. Vitjioba (2) is a case similar to one 
m suit. In that case s 12 was held to have applied for 
computing die period of limitation If a suit could 
be filed till 20 th of December, 1960 there is no reason 
why an acknowledgment oi payment of interest made 
on 20th December, 1960 could not extend the period 
of limitation and a different interpretation should be 
put for prescribed period m the case of an acknowledg- 
ment or payment of interest than m a case of a suit. 

Learned counsel for die respondent has contended 
that the period will not be extended in case the pay- 
ment is made after the period of limitation. There 
can be no dispute about that proposition of law. The 
question is whether the payment was made within the 
period of limitation or not and if s. 12 is applied the 
payment was made within the period of hmitation. 

(1) A.I R. 1966 All 41 (F. B.). (2) A I.R 1928 Nag. 148. 
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The Courts below were, therefore wrong in holding 
SAiaK chand that the payment was made beyond the period of limi* 
Abdul Rasak t^tion and fell in error in not applying s 12 of the 
Limitation Act. 

The result, therefore, is that this appeal is allowed 
and the suit of the plaintiflE shall stand decreed for 
Rs 1,700 with pendente lite and future interest at 3 per 
cent. Costs of this Court shall Tbe on parties 

Appeal allowed 
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Before Mr Justice Jagmohan Lai and Mr Justice 
D N. Jha* 

UMA SHANKER MISRA Appellant, 


V. 


August, 29 2ILA SAHKARI FEDERATION 


LTD AND OTHERS 


Responden I S 


U. P. Co-operative Societies Act, 1965, s 131(3)(4) and U P 
Co-opeiative Socielies Rulet^Bye-laws— Amendment of to 
bung them in conformity with the piotnsions of the Act and 

Rules — Penod of one year prescribed is meiely directory 

Amendment made aftei that period — Validity of 

The penod of one year mentioned in sub-s (3) of s, 131 of 
the Act IS directory and not niand.itoiy If a co-operative 
soaety fails to amend its bye-laws within one year as required 
by sub-s (3) the Registrar may make the necessary amendments. 
If before the Registrar actually takes any action under sub-s. 
(4) the Co-operative Society itself amends its bye-laws so as to 
toing them in confoimity with the provisions of the Act and 
the Rules, even though it is done after the expiry of one year, 
the amendment would not be invalid for that rwson 
Sultan Singh v. A R Incharge (1), relied on. 

tJ. P. General Clauses Act, 1904, ss 6 and 24, U p. Co- 
operative Society Rules, rr. 416 and 41&~Rule amended with 
•While sitting at Lucknow (1) 1971 943^ 
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effect from 5th December, 196*1 — imended rules being incon- 
sistent with the existing bye-lau ' — Effect of 

Held, bye-laws cannot override the provisions of the rules or 
the Act as. amended fiom time to time The provisions con- 
tained in ss 6 and 24 of ihe Cieneral Clauses. Act cannot be 
invoked to support the contention that the bye-laws contain- 
ing provisions about the functionaiy of an election — Sub-Com- 
niittee will continue to be, valid even after 5th December, 
1939 

Special Appeal no 39 of 1971 against the judgment 
uul order dated 18th February, 1971 passed by K B. 
Srivastava, J , m Writ Petition no 172 of 1970. 

K N Misra, for the Appellant. 

Bneshwar Nath, for the Respondent 

jAf.MoiiAN Lai, J • — This special appeal has been 
hied againsb a judgment dated 18th February, 1971 
passed by a learned single Judge of this Court dismiss- 
ing the appellant’s Writ Petition no 172 of 1970 

The appellant Uma Shanker Misra is a member of 
the Zila Sahkan Federation (to be heiemafter referred 
to as the Fedeiation), Rae Baieli which is a registered 
Co-operative Society governed by the provisions of the 
Q P Co-operative Societies Act, 1965 (to be herein- 
after called as the Act) The Federation had a Com- 
mittee of Management to carry on its day-to-day work. 
I’he election of the members ''of the Committee of 
Management, is required to be made under s. 32(1)(&) 
of the Act in accordance with the provisions of the rules 
and of the bye-laws of the Federation The Act fur- 
ther piovided that the bye-laws of a co-operative society 
shall be in conformity with the provisions contained in 
the Act and the rules. R 416 of the U P. Co-operative 
Societies Rules (to be hereinafter called as the rules) as 
it stood prior to 5th December, 1969 provided: 

9 HC <ILR)— X97a-H 
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"416(a) For the purpose of election under these 
rules, every society referred to in r 414 shall have 
an election sub-cominittee consisting of — 

(i) the Secretaiy of the society who shall act 
as convener of the sub-committee, 

(ii) a member of the general body of the 
society nominated for the purpose by the 
committee of management; provided that he 
shall not be candidate himself for election in 
the ensuing annual general meeting; 

(ill) a nominee of the Disliict Magistiate to 
act as the Chairman of the sub-committee. 
Such nominee shall be as a Gazetted Officer 
not below the lank of a Deputy Collector; 

(iv) a nominee of the Registrar. 

(b) The election sub-committee shall discharge 
such duties and perform such functions as are en- 
joined upon It by these rules and the bye-laws of 
the society. 

(c) The proceedings of the sub-committee shall 
be recorded and signed by the Secretary of the 
society and shall also be signed by the Chau man of 
the sub-committee. Other members of the sub- 
committee may also sign.” 

R 418 laid down the functions of the election sub- 
committee and provided' 

(1) The election sub-committee shall, in the 
manner laid down in these rules or the bye-laws of 
die society, prepare a voters’ list as it stood on the 
15th day- of the issue of the notice for the annual 
general meeting The list shall be scrutinised, 
passed and signed by the election sub-committee. 

(2) The election sub-committee shall — 

(i) publish and display on the Notice Board 
of the Society a copy of the voters’ list at least 
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twenty days before the date of the election isrs 
One copy of the voters’ list shall be filed in um' 
the office of the District Assistant Registrar 
concerned Copies of the voters’ list shall also v 
be available for sale on such price as the elec- 
tion sub-committee may fix; 

(ii) fix the date for — jasmiohan 

(a) filing of objections to the voters’ 
list, 

(&) disposal of objections to the voters’ 
list, 

(c) final publication of the voter's list, 

(d) filing of nominations, 

(e) display of the list of nominations, 

(/) filing of objections to nominations, 

(g) disposal of objections to nomina- 
tions, 

(h) displaying and notifying the list of 
valid nominations, 

(i) withdrawal of nominations, and 

(j) finalization of list of nominations, 
after withdrawal, if any. 

(3) List referred to m sub-cls (c), (e), (h) and (J) 
of cl (ii) of sub-r. (2) above shall be placed on the 
Notic? Board of the Society undei the signature of 
the Secretary of the Society and certified copies of 
the same in duplicate shall, if so required by the 
election sub-committee be sent to the District 
Assistant Registiar concerned, where one such copr 
shall be available for inspection and odier shall be 
placed on record 

(4) Objection to votei’s hst and to nominations 
shall be sent to the Secretary of the Society and 
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shall be disposed of by the election sub-committee 
Proposals for nominations, which shall be in Form 
‘K’ and withdrawal of nominations, shall also be 
addressed to the Seaetary who shall put up the 
same before the election sub-committee for neces- 
sary action ” 


j The Federation amended its bye-laws on 3rd Septem- 
ber, 1969 so as to make them consistent with the pro- 
visions of the Act and the rules as required by s 131(3') 
In these bye-laws also provision was made for the pro- 
cedure governing the election of members of the man- 
aging committee It was provided in cl ( sr ) of bye- 
law no 21 that the election of the members of the Com- 
mittee of Management shall be made according to rules 
and the bye-laws In cl (9) of bye-law no 22 it was 
provided that there shall be an election sub-committee 
for the purpose of conducting the election as provided 
in r 414 and the constitution of this sub-committee as 
laid down in the original r 416 was also reproduced in 
this cl (9) of the said bye-law At another place in this 
bye-law the functions of the election sub-committee 
were laid down by reproducing the original r 418 


The election sub-committee met on 15th November, 
1969 and drew up the election programme as required 
by the aforesaid r 418 lead with bye-law no 22(1 1)^* ) 
(21 That programme was as follows' 

"6th December, 1969 — Date for the first publi- 
cation of voters’ list. 


8th December, 1969 — ^Date for filing objections 
to the voters’ list 


10th December, 1969 — Date for disposal of ob- 
jections to the voters’ list 

10th December, 1969 — Date for final publica- 
tion of voters’ list. 
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15th December, 1969 — ^Date for filing of nomi- 
nations. 

15th December, 1969 — ^Date for display of list 
of nominations 

17th December, 1969 — ^Date for filing of objec- 
tions to nominations 

19th December, 1969 — 'Date for disposal of the 
objections to the nominations 

20th December, 1969 — Date for displaying and 
notifying the list of valid nominations. 
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23rd December, 1969 — Date for withdrawal of 
nominations. 


23id December, 1969 — Date for finalisation of 
the list of nominations after withdrawals, if any 
3 1st December, 1969 — ^Date of the election of 
I lie members of the Board of Directors " 


With ellect from 5th December, 1969 rr 416 and 418 
were amended The amended r 416 provided for the 
ajipointment of a Sautmy Officer by the District Magis- 
tiatc for the pin poses of conducting the election in 
place of the election sub-committee which ceased to 
have iiny leg.il existence aftei that date Under the 
amended i 418 the vaiious functions performed by the 
election sub-committee under the old rules were with 
slight inodiru ation assigned to the scrutiny officer 
It appears that no Scrutiny Officer was, however, 
nominated by the Disttict Officer till 1st January, 1970 
and uj) to that time the election sub-committee conti- 
nued to function even though it ceased to have any 
legal existence with ellect from 5th December, 1969 
The election sub-committee after going through the 
Vtiiious stages provided in the programme beginning 
with 6th Dccembei, notified the list of 8 valid nomi- 
nations on 20th December. 1969 None of these 8 
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validly nominated candidates withdrew his nomination 
by 2^rd DecemHer, 1969, the date fixed for the puipose. 
The contention of the appellant was that since there 
were 13 elective members and only 8 valid candidates 
had stood for them, they automatically stood elected as 
members of the Committee of Management under r 
421 But instead of the Presiding Officer making an 
announcement to this effect at the commencement of the 
election meeting, the Scrutiny Officer who had been 
nominated by the District Magistrate on 1st January, 
1970 tried to go through this entire process de novo 
when the appellant feeling aggrieved by this act of the 
Scrutiny Officer and other officers chaiged with the con- 
duct of the election filed a wiit petition under Art 226 
out of which this special appeal has arisen, praying for 
the quashing of these proceedings and issuing a mnn- 
damus or direction to the respondents 1 to 6 command- 
ing them to convene the meeting of the general body 


of the Federation in which those 8 candidates whose 


nominations had been found to be valid by the election 
sub-committee and who were the appellant and respon- 
dents nos 7 to 13, be declared as duly elected members 
of the Committee of Management. 


The writ petition was contested on behalf of the 
opposite-parties nos 1 to 6 Their defence was that 
since the election sub-committee had teased to have any 
legal existence with effect from 5 th December, 1969 
the entire proceedings conducted by this body in con- 
nection with the election of the members of the Com- 
mittee of Management from 6th December to 23rd 
December, 1969 were without jurisdiction and so the 
District Magistrate and the Sciutiny Officer were with- 
in their right to undergo these pioceedings afresh 
Their plea was accepted by the learned single Judge 
who dismissed the writ petition. Feeling aggrieved the 
petitioner filed this special appeal, 
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We heard the learned counsel for the parties. Sn 
K N Misra, learned counsel for the appellant, contend- 
ed that though n. 416 and 418 stood amended with 
efrect fiom 5 th December, 1969, the bye-laws of the 
Federation which also contained prpvisions in them 
analogous to those contained in old rr 416 and 418 
stood intact and since the election had to be held in 
accoi dance with tlie rules and the bye-laws, the election 
sub-commiltee had jurisdiction to conduct the proceed- 
ings from 6ih December to 23rd December, 1969 on the 
basis of these bye-laws He argued that this action of the 
election sub-committee could not deemed to be with- 
out jurisdiction paiticularly in view of the fact that 
no Scrutiny Officer was appointed by the District Magis- 
trate till Jst January, 1970 and in the meantime the 
election sub-committee not only functioned as a de facto 
body but had also been clothed with legal authority 
when the Distiict Magistiate aCtei seeking a clarifica- 
tion from the Registiar, Co-operative Societies had stat- 
ed that the Scrutiny Officei shall take up the thiead 
flora wheie it was left by the election sub-committee 
and the election sub-committee was abolished only 
undei an ordei dated 26th December, 1969 (Ann 5). 

The learned single Judge has held the bye-laws of the 
Fedeiation as framed on 3rd September, 1969 invalid 
on the giound that tliey had not been made within one 
yeai fiom the date the Act came into force as required 
by sub-s. (3) of s. 131 This view of the learned Judge 
does not appear correct In our opinion, the period of 
one year mentioned in sub-s (3) is directory and not 
mandatoiy This peiiod has been specified in this sub- 
section lueicly for the purpose of ensuring an expediti- 
ous revision of the bye-laws necessary for the operation 
of the society in accoi dance with the provisions con- 
tained in the Act and the rules A further provision 
has been made in sub-s. (4) that if a co-operative society 
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1478 tails to amend its bye-laws within one year as required 
by sub-s. (6) the Registrar may make the necessary 
Shanker amendments. It betoie the Registrai actually takes any 
action under sub-s. (4) die Co-operaave Society itself 
amends its bye-laws so as to brmg diem in conformity 
Ltd witti liie provisions of the Act and the lules, even though 
“7aW^'ii is,done after die expiiy of one year, die amendment 
would not be invalid tor that reason. A similai view 
was held by a Bench of this Couit with which we aie 
m respecdul agreement, in Sultan Singh A R hi- 
charge (1) So, these bye-laws cannot be said to be in- 
valid simply because they had been framed by the 
federation on 3rd Septembei, 1969 ic more than one 
year alter the enforcement of the Act. 

Anodier reason given by the learned single Judge 
loi holding diese bye-laws invalid is that diere was 
nothing on record to prove that diese bye-laws had 
been registered as icquiied by sub-s (2) ol s 12 of the 
Act In our opinion, there was no occasion for the 
learned single Judge to record this finding when this 
matter was not put in issue by the opposite-paities by 
taking a plea that the bye-laws framed by this Federa- 
tion on 3rd September, 1969 were invalid on account 
of their not being registered by the Registrar ,It was 
alleged by the petitioner in para 2 of tlie writ petition 
that the Federation which was a society registered 
under the Co-operative Societies Act was governed by 
Its existing bye-laws framed on 3rd September, 1969 
under s 131 (3) of the Act The reply of the opposite- 
parties to this averment as contained in para 4 of the 
counter-affidavit was that under sub-s (3) of s 131 of 
the federation was within a period of one year from the 
date of commencement of the Act required to delete 
or amend such bye-laws as were inconsistent with the 
provisions of the Act and the rules and make such 

(1) (1971) A.LJ 948 
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further bye-laws as may be necessary, having regard to 
the provisions of the Act and the rules framed therein 
Beyond that nothing was said whether the bye-laws misra 
were actually so amended as required by s 131 (3) hyztaASAHKAw 
the Federation itself or any action had been taken by 

the Registrar under sub-s (4) of that section in default 

of the Federation to do so It was neither admitted 
nor denied if the Federation had actually framed its 
bye-laws on 3rd September, 1969 under s 131 (3) as 
alleged in para 2 of the writ petition nor it was con- 
tended that though these bye-laws had been so framed 
they were invalid for the reason that they had not been 
registered by the Rea:istrar under s 12 (2) In the 
absence of any specific denial by the opposite-parties, 
the averment of the petitioner that its existing bye-laws 
had been framed under s 131 (3) on 3rd September, 

1969, stands unrebutted and it will be presumed th'’t 
these bye-laws were made retrularlv including them 
registration under s 12(2) So, on this ground also 
these bye-laws cannot be held to be invalid There i^, 
however, a more serious and fundamental objection to 
the validity of these bye-laws in so far as they became 
inconsistent with the provisions of rr 416 and 418 as 
amended on fith December, 1969 As noted earlier, 
the provisions contained in these bve-laws regarding 
the constitution of the election sub-committee and its 
functions were simpK a renroduction of the provisions 
of the oriffinal rr 116 and 418 This renro'luction of 
the rules in the bve-laws ivas redundant thouffh for that 
reason the bye-laws do not become invalid But as 
soon as the rules wete amended these provisions in the 
bs'e-lnn’-s will lose their validitv in so far as they be- 
came inconsistent with the provisions of the amended 
rules Tn that matter die bve-laws cannot over»-ide 
the provisions of the rules or the Act as amended from 

') irr m m- 1<17S T? 
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time to time It was held by the Supreme Court in 
UMA Hansh Chandra v State of Madhya Pradesh (1) that 
the position apart from s 24, General Clauses Act was 
/TT.* statute under which bye-laws are made is 

^ibderation repealed, tliose bye-laws are impliedly repealed and cease 
to have any validity unless the repealing statute con- 
tains some provisions preserving the validity of the bye- 
laws notwithstanding the repeal 

In this connection the learned counsel for the ap- 
pellant referred to the provisions of ss 6 and 24 of the 
U P General Clauses Act In our opinion, none of 
these provisions can be invoked to support the appel- 
lants’ contention that the bye-laws containing provi- 
sions about the functioning of an election sub-com- 
raittee will continue to be valid even after 5th Decem- 
ber, 1969 When the rr 416 and 418 were amended 
and the election sub-committee ceased to have any legal 
existence and was replaced by Sautinv Officei S 24 
provides that where anv A.ct is repealed and is re-emct- 
ed by an U P Act with or without modification then 
unless it is otherwise expressly provided, any bye-law 
made under the repealed enactment shall, so far as it 
is not inconsistent with the provisions re-enacted shall 
continue in force, and be deemed to have been made the 
provisions so re-enacted, unless and until it is supei- 
sedcd by any bye-law made under the provisions so re- 
enacted It may be conceded that this section applies 
not only to the repeal but also to the amendment of 
an Act as was held in N S Dal Mill v Firm Shea 
Pr(,\ad (2) in which it was observed that in essence 
there is no distinction between such laws which repeal 
,and re-enact an existins: law and the laws which merely 
prpfess to amend, for the purpose of anplication of s 
6 of U P General Clauses Act Further, it mav abo 
(1) A.I.R, 1965 S,C. 983 (3) AIR 19P8 All. 404 
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be neld that tliough boUi is 6 and oi the U. P. 

Geneiai Clauses) Act speajj. about an ‘enactment’ and 
not about lule the piincipi). contained m these sec- shanker 
tions can be applied even to tlie repeal or amendment 
or a statutoiy lule But the important condition is 
that the bye-law which is sought to be saved by s. 24 
must not be inconsistent with the provisions of the jagmohan 
amended rule In the present case, as we have seen ^ 
above, the piovision regarding the election sub-com- 
mittee was clearly inconsistent with the amended r 416. 

As such the bye-law to this extent cannot be saved by 
s 24 


S b of the U P General Clauses Act speaks about 
any lemedy or legal proceeding commenced before the 
repealing Act which may be enforced or continued and 
concluded as it tlie repealing Act had not been passed 
but heie also die ovei riding provision is that unless a 
dilleieiit intention appears in the present case, the 
election sub-committee which met on 15th November, 
1969 had laid down a piogramme with respect to the 
election of the members of the Committee of Manage- 
ment of this Fedeiaiion beginning from 6ih December, 
and ending with 5 1st December, 1969, If the Scrutiny 
Officer who replaced this election sub-committee with 
elfect from 5th December, 1969 had been appointed on 
the same date, he need not have laid down a fresh pro- 
gramme and he could very well follow the same pro- 
gramme without any legal objection But after this 
date, the election sub-committee had no legal existence 
and the members of this committee could not continue 
to carry out this programme any longer. Their exis- 
tence and functioning after 5th December, 1969 can- 
not be justified under s 6 It was held by a Full 
Bench of this Court in Kanpur Municipality v Behan 
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igya lM.1 (1; triac cne lepeai oi the U P. Pure Food Act had 

uma tae necesiaiy coiioequence ot terminating the appomt- 

^ inenti oi I'uDiit Anaiysti appointed under that Act un- 

zkaSabkam appointments are specihcaily saved Theie 

Federation was no sucti saving provision in die Prevention of i^.ood 
Adulteration Act which repealed die U P. Pure Food 
Act. As sudi the provisions of appointments of Pub- 
lic Analysts were not held to be valid for the pui poses 
of the new Act by the application of s 6 of die U P 
General Clauses Act. 

The contention that the election sub-committee was 
abolished by die District Magistrate only under an 
order dated iifath December, 19b9 (Ann. 5) and till then 
It was allowed to function, is also of no avail to the 
appellant The election sub-committee ceased to have 
any legal existence by toice of law with ellect from 
5 th December, 1969 when rr. 416 to 418 weie amend- 
ed. It did not require any specific order from the 
District Magistrate to bring that lesult. That die com- 
mittee was allowed to function even after 5di Decem- 
ber, 1969 and no Scrutiny Officer was appointed till 
1st Januaiy, 1970 will also not cieate any estoppel 
against the statute 

The learned counsel for the appellant then referred 
to the provision of sub-s (9) which was added to s. 
131 of the Act by the U. P, Co-operative Societies (Re- 
moval of Difficulties) Order, 1969 promulgated on 6th 
August, 1969 by the State Government under the pro- 
visions of s 133 of the Act and was to remain in force 
up to 25th January, 1970 This sub-section provided* 
“Where the term of the Committee of Manage- 
ment of a Co-operative Society expires at any time 
during the period of operation of the Uttar Pra- 
desh Co-operative Societies (Removal of Difficul- 
ties) Order, 1969 and the bye-laws of such society 

(1)A.IR. 1960 All. 646 
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iiavc lioL oecii Aiiicuaca uuaei ouu-s or !»uD-i. 
^■±^, uic leiiii ui uie v^uiumiLiee oi ivlduagemexit Oi. 
uic oucicty may uc CALcuaect Oi, a& uie Lase uuy oe, 
uic cumuiiLLee may oe recouoUtuLea in ai-coicuiice 
wiUi UIC piovibioiio Oi uie Dye-iaw* oi uic uocieLy, 
Oi 111 lOiCc mimcdiattiy piececung uie date ot tom- 
iiieiicciiieiit ot me iVct, and, notwitnsiandmg any- 
uiiiig Hi mib iitt, 110 act oi piocetdmg oi the c.om- 
mittce ot Maiiageiiieiit wliicn i!> so reconstituted 
ui uie Let in wiieieot is so extended shall be invand 
or questioned in couit merely on the ground mat 
me oye-iaw under which its teim has Deen so ex- 
tended ot It has been so reconstituted had become 
inopeiative by viitue of the provisions ot sub-s. 
(,1) ot s lot 01 that up to the time of the reconsti- 
tution ot the Committee of Management in accord- 
ance with the piovxsions of this section, the exten- 
sion of the leim ot the Committee of Management 
or its icconstitution was inconsistent with the pro- 
visions ot this Act, or the rules ” 

In oui opinion, this piovision has no application to the 
present ctisc. In this case the bye-laws of the society 
had been amended under s 131 (Jl) The election of 
the mcmbci ol the Committee oi Management was to 
be made in accordance with tlie provisions of the Act, 
the rules and the bye-laws so amended. The pro- 
gramme for tlic election had actually been laid down 
when the ii. 116 to 418 were amended so as to re- 
place the election sub-committee by the Scrutiny Offi- 
cer It IS true that the District Magistrate by inadvert- 
ence did not appoint a Scrutiny Officer immediately 
on 5th Deccinbei, 1969 and thus created a gap. But 
there IS nothing on record to show that during this 
period the teim of the old Committee of Management 
of this Fedeiation was expiring. Even if this term was 
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expiring, that very committee could contmue till the 
completion o£ the election of the new committee ac- 
cording to law by virtue of the provisions contained in 
this sub-s (9) Of course, this lapse on the part of the 
District Magistrate caused some delay m the comple- 
tion of the election programme but it did not create 
any unsurmountable difficulty In any case, the terms 
of this sub-s (9) did not wan ant the application of 
those bye-laws of the Federation which had bedbme 
inconsistent with the provisions of the amended rr. 416 
to 418 after 5th December, 1969 The election pro- 
ceedings had to wait till the Scrutiny Officer was ap- 
pointed on 1st January, 1970 and thereafter he could 
lay down a fresh programme and complete the elec- 
tion according to tlie provisions of the Act, amended 
rules and the bye-laws to the extent they were not 
inconsistent with the lules That was actually what 
was being done when the appellant rushed lo this Couit 
by filing a writ petition and stopped the Scrutiny 
Officer from proceeding further by obtaining a stay 
order from this Court. Since the writ petition has 
been dismissed, the Scrutiny Officer would now com- 
plete that election programme The appeal has there- 
fore no force and it is dismissed with costs to the con- 
testing respondents 


Appeal dismissed 
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APPELLATE CIVIL 


Before Mr Justice S Chandra and 'Mr Justice 
A. Banerji 

MURLIDHAR AGARWAL Appellant 

V. 

DEPUTY DIRECTOR, CONSOLI- 
DATION, U P ANO OTHERS RESPONDENTS 

U. P. Con'ioIidatrDn of Holdings Act, 1953, s 48— Second 
appeal field m 1967 after the coming into force of the Amen- 
ding Act No 8 of 196S— Deputy Director can convert iT 
into (t lev/Mon and decide it as such 

When the second appeal had been transferred to the Deputy 
Director, hf had full seisin of the case, if on finding tint the 
memorandum was wiongly dcsciibed as a second appeal and 
was entci tamable \alidly in law as a revision, he had the re 
qnisite junsditlion and power to efiFect the conversion of the 
second appc.il into a revision 

In such (iicmnstances, it is in the interest of justice fit and 
propel lo conveit the appeal into a revision and to hear 
and decide it as such 

Special Appeal No 466 of 1971 from the judgment 
and decree of B N Lokur, J , dated l7th May, 1971 
Srifjaf Nnram Stngh, for the Appellant 
N S Josh I, St C., for the Respondents 
S Chandra, J . — Aggrieved against an order of the 
Consolidation Officer the appellant filed an appeal be- 
fore the Settlement Office! The same was dismissed 
on 16th December, 1967 Feeling aggrieved the appel- 
lant filed a .second appeal before the District Deputy 
Director of Consolidation On 20th June, 1968 the 
Deputy Diiector of Consolidation dismi.ssed the resd- 
sion on the ground that it was not properly presented 
by the counsel and that no second appeal lay The 
Deputy Diroctoi also declined to convert the second ap- 
peal into a revision and to treat it as a revision Aggri- 
eved the appellant filed a writ petition A learned 


1918 
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WTS single Judge upheld the appellant’s plea thit theie was 
no defect m presentation. Shn Mathur the counsel 
agarwai authority by virtue of the vakalatnama filed by 

Deputy him before the Settlement Offier (Consolidation) to file 
CoNsotiDA- a second appeal It is also held that the appellant him- 
THw^p. signed the memorandum of appeal and 

s chandij, jhat was enough to sustain the validity of its presenta- 
tion He held that the presentation of the appeal was 
valid and proper In respect of the second aspect the 
learned single Jud^e held that a second appeal was pre- 
sentable to the District Deputy Director of Consolida- 
tion In the present case the second appeal was pre- 
sented to the District Deputv Director The appel- 
lant has not sho^vn that the District Deputy Director 
who received the second appeal of the appellant was 
also authorised to entertain the revision application 
under s 48 That being so, a second appeal present- 
ed to the District Deputv Director of Consolidation 
could not be treated as a revision application present- 
ed to the Director of Consolidation or a duly authorisv 
ed Deputy Director It is also held that the Deputy 
Director to whom the second appeal was transferred 
had the limited furisdiction to dispose of the second 
appeal as a second appeal and acting within that limit- 
ed iurisdiction he had no power to treat the second ap- 
peal as a revision under s 48 On these findings the 
writ petition was dismissed. 

We have no hesitation in agreeing with the view of 
the learned single Judge that in the circumstances of 
the case there was no factual or legal defect in the pre- 
sentation of the second appeal by Shri Mafhnr. 

We are, however, unable to sustain the view in re- 
gard to the powers of the Deputy Director to convert 
the second appeal into a revision Under the proviso 



ALLAHABAD SEBlES 


805 


2 ALL.3 

to S 47 of the Amending Act 8 of 1963 no second ap- 
peals lay or could be instituted after the coming into 
force of the amending Act on 8th Maich, 1963 After 
8th Maich, 1963 decisions of the Settlement Officer 
could be assailed only by way of a revision to the Direc- 
tor of Consolidation under s 48 In the present case 
the appellant has challenged the order of the Settle- 
ment Officer The memorandum of second appeal 
was duly entertained by the District Deputy Director 
In the ordinary couxse of business the memorandum 
.was transferred to the Deputy Director of Consolida- 
tion for disposal Since after 8th March, 1963 no 
secord appeals were entertainable coupled with the 
fact that in the present case the second appeal was 
filed somewhere in 1 967 long after the vanishing of the 
second appellate jurisdiction it can be presumed that 
the Deputy Directoi of Consolidation to whom the 
present second appeal was transferred for disposal 
could not have possessed any authority to entertain or 
dispose of second appeals Under the Act the Deputy 
Director was autliorised to exercise his power 
conferred on him by s 48 In oui opinion, 
the Deputy Director had the requisite authority to 
decide the case as a levision only When the second 
appeal was ttausferred to him he had full seisin of the 
case, if on finding that the memorandum was wrongly 
described as a second appeal and was entertainable valid- 
Iv 111 law only as a icvision We have no doubt 
that he had the lequisitc jurisdiction and power to 
effect the coiivetsion of liie second appeal into a revi- 
sion It has not been found that if the memorandum 
of appeal IS tiCiitcd as a levision it would have been 
barred by time 

It is well settled tliat the description given to a me- 
morandum of appeal IS not final and binding on the 
9 HC (ILR)— 1W»-18 
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10/8 ccMort. If -a litigant being under an impression that a 
MiSSTniuii -second appeal lies, files as second appeal, the Court u 
A^^^^'-not bound to treat it a second appeal. If it finds that 
DBwrav m law no second appeal lies but in its place a revision, 
coNBount- in such circumstances it is m the interests of justice 
fit and proper to convert the appeal into a revision and 
s Chandra, to hear and decide it as such. These are merely minis- 
terial matters. In the absence of a statutory prohibi- 
tion, the authority possessing the power of deciding a 
revision, has, by implication, the power to effect the' 
conversion of memorandum of appeal into a revision, 
and then to hear and deade it as such In our opinion, 
the Deputy Director was in eiror in holding that he 
had no jurisdiction to convert the second appeal into 
a revision He ought to have permitted it and then 
to have decided the matter on merits 

In the result, the appeal succeeds and is allowed 
The judgment of the learned single Judge is set aside 
The writ petition is allow^ed The order of the Deputy 
Director is quashed The matter is sent back to the 
Deputy Director concerned for disposal of the revision 
in accordance with law The parties will, however, 
bear their own costs 

Appeal allowed 
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under s 6(2) (b), should be set off against hts income under s 197 s 

5 

Raja Vija\ 

Civil Reteience No 9 of 1957 made by Agncultural 
Income-tax Revision Boaid, U P , Allahabad dated tews 
2nd July, 1957 in Misc Case No 3 of 1957 
J C Stivastaua, for the Applicant 
H S Verma, for the Opposite-party, 
j M Lal^ J — In compliance with an order dated 
11th Febiuary, 1957 passed by this Court under sub-s 
(4) of s 24 of the U P Ai^icultural Income Tax Act, 

1948 (to be hereinafter called as the Act) the following 
tefeience has been made by the Revision Board under 
sub-s (1) of tlic said section The question of law for 
the pin pose ot the jnoscnl reference was whether ih- 
comimting the total agricultural income-tax of the 
assessee the loss, which he had inclined under s. 6(2) 

(b) should be set oIT against his income under s. 5 

S (1) of the '\it which is the charging section pro- 
vides that agiicult'uial imnine-tav and super tax at the 
rate oi rates spccilied in the schedule shall be charged 
for each veai in accai dance with, and subject to the 
provisions ol this \ct and lalcs framed under els (a\ 

(b) and (c) of sub-s (2) of s 44, on the total agricultural 
income of the picvious yoai of every person The ex- 
pression "total agiicultuial income” has bern defined 
in sub-s (10) of s 2 as meaning the ag^egate of the 
amounts of agticultuial income of the different classes 
specified in ss 5 and 0 d el ei mined respectively in the 
manner laid down in tlie said ‘octions and includes all 
receipts of the desnipiinn specified in cl» (a\ (h) and 
(r) of sub-s (V; of s ' In sub-s. (1) of s 2 "agricultural 

income has been defmod as — 

(a) any rent or levenue derived from land which 
I used fot agtictdinial purposes and ^s either 
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assessed to land levenue in the Uttar Piadesh or is 
Raja vija subject to a local rate or cess assessed and collected 
by an officer of the State Government, 

SraxB 

— ^ ib) any income derived from such land by — 

Jicimolnn 't / J i 

1 (i) agriculture, or 

(ii) the performance by a cultivator or re- 
ceiver of rent in kind of any process ordinar- 
ily employed by a cultivator or receiver of 
rent in kind to render the proceduie raised 
or received by him fit to be taken to market, 
or 

(ill) the sale by a cultivator or receiver of 
rent in kind of the produce raised or received 
by him, in respect of which no process has 
been perfoimed other than a process of the 
nature described in sub-cl. (ii), 

(c) any income derived from any building 
owned and occupied by tlic leccivei oC the icnt 
levenue of any .such land, or occupied by the culti- 
vator or the leceiver of rent in kind ol any land 
with respect to which, or the jiroduce of which, 
any operation mentioned in pains (ii) .ind ('m'i of 
sub-cl (b) is cai ried on . 

Provided that the building is on or in the immediate 
vicinity of the land, and is a building which the recei- 
ver of the rent or revenue or the cultivator or receiver 
of the rent in kind by reason of his connection with the 
land, requires as a dwelling house, or as a store house, 
or other out-building ’’ 

On the Items that go to constitute agncultuial in 
come IS the income deiived by an assessee ftom land 
by agriculture or peiformance of any process ordinarily 
employed by a cultivator to render the produce raised 
by him fit to be taken to maiket or by the saie of the 
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pioduce raised by him m respect of which no process 
has been pei formed The method of computing this 
Item of agricultural income has been laid down in s 6 
which provides that the agricultural income mentioned 
in suJ>cls (i), (ii) and (iii) of cl (b) of sub-cl (1) of s. 
2 shall at the option of the assessee be computed in 
accordance with cl (a) or cl (jb) of sub-s. (2) Cl {a) 
gives an option to the assessee to accept the income 
derived by him fiom agriculture on the basis of the 
rent of the land as multiplied by such multiple as the 
Land Relorms Commissioner may fk and after making 
such deduct ions in respect of the agricultural calamities 
as may be prestiibed The advantage of this method 
of calculatKin is that the assessee need not keep elabo- 
laie accounts and his income can be assumed for the 
purposes o| taxation in this rough and ready manner 
even thoiigli the actual income inav he moieoi less 
than this .unoiint 

The othei o[)tiou given to assessee is to maintain 
•iciounts about the net value of the produce taised hy 
him on the laud .iftei making certain deduction as 
’ piovided in sub-cls fi) to (v) of cl (b) It is possible 
that diK' to some agiicnltiiial calamity the actual value 
ctf the* piiocliKe mav he less than the sum total of those 
expenses ivlucli have to he deducted under siib-rls ii) 
to (v) The net ic'sulf in such a case would he a minus 
hgiiic. 

TIu* (piestion tliat now arises is whether in calculat- 
ing the total agricnltinal income by s 2(1) is required 
to he calculated by adding up the items mentioned in 
els (cf), (h) and (r) of that siib-s, if the figure under 
Item (b) wdiich relates to the net income derived from 
agiicultural carried by the assessee on the land is a 
np'nus figme, meaning thereby that the rriltivation 
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has actually resulted m a loss to the assessee, that 
jnmus figure has to be deducted fiom the plus figures 
found under items {a) and (c) We think there is no 
reason not -to deduct this figure in woiking out the 
total income There is really no question of set off 
but It IS only an aiithmetical manner of addition of a 
few Items one of which is minus and the others are 
plus It IS the sum total of these items that gives the 
total agricultural income If that total itself is a minus 
figure, obviously no tax can be levied At the same 
nme, loss cannot be carried over to a subsequent year 
because there is no provision in the Act for the carry- 
ing over of the loss to another year Oiii attention has 
been drawn to the word "respectively” used in sub-s 
(16) of s 2 which contains the definition of "total agri- 
cultural income” In nur opinion this word "respec- 
tively” only shows that the different items of income 
mentioned in els (la), (&) and (r) of sub-s (1) of s 2 
have to be determined separately in the manner laid 
down in sections 6 and 6 After that determination 
has been made, all these figures relating to the items 
(h) and (c) including a minus have to be added to- 
gether It does not certainly mean that if the fiofure 
arrived ai after calculatinf*' I’n the manner laid down in 
s 6(1) (h) the ''ct income fiom actual cultivation of 
land bv the assessee. is a minus figure, that has (o be 
ignored and onK the plus flo’ures rHatino to receipts of 
rentals from tenants and from the occupiers of t^e agri- 
cultural buildino’s calculated in the manner la’d donm 
in s 6 and s 2n) (c) read with s 7 have to ho taken into 
consideration for arrivino- at the total am-iadtural in- 
come of the assessee That would obvioudv be onite 
unjust and is not warranted bv the Tansruaee of s ?fi6) 
or s 60) (b) We accordinwly answer this reference in 
the affirmative In the circumstances of the ca'e the 
parties shall bear their own costs 

Answered w affirmative. 
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JBefoie Mr Justice S Chandra and Mf Justice 
A. Banerp 

KAN TI SARAN .. Appellant. 

V. 

L. BABU RAM and others .. Respondents, 

Constitution of India, 226 and Civil Procedure Code, 
1908, s llB~Rcviiion dumissed by the High Court— -Order 
impugned in the revision merges in the order of the High 
Court in revision — Wnt petition against the order im- 
pugned in the revision incompetent. 

Whole ‘I icvision lb dibmibsed on the finding that no quej- 
non oi juiibdiciiou aiosc so as to attract the proidsions of s 
115, C P C’. , tile dismissal of levision would be treated as 
on met Its Ihc iiuding that the case was not brought within 
any ot the clauses ot s 115, C P C is a finding on merits. 
The piincipie of lucigei would apply to a deasion given m 
the levisioiial jiuisditlion and the same oidcr which has been 
challenged in tlu* levision cannot be challenged in a wnt 
petition and the wut petition would not be competent 

Shankar v Ktishna (1) relied 

Special Appeal No .515 of 1^)66 against the judgment 
and oulei of S C Manciianda^ J. dated 1 2th July, 1966 
m Civil Misc. Writ Petition No 2290 of 1960 
*jB Dayal and Vishnu Sahai, for the Appellant 
D Sanyal, S C , foi (he Respondents 
S Chandra, J.* — The appellant filed an objection 
under s. M of the Arbitiation Act against an 
aibitiation award The trial court rejected the 
objection. On appeal the sdme was followed 
and (he award was set aside The respondents filed 
a revision in this Cotirt Tire ordci of the lower ap- 
pellate court was thallenged on the giound that its find- 
ing on the question of misconduct by the arbitrator was 
without jurisdiction A learned single Judge dismiss- 
ed the revision on 18th May, 1960, on the finding that 

* 1,R, 1970 s.c 1 


1971 

^eplember, 5 
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1973 no question oi jurisdiction arose so as to attiact tlie 
kanti saran piovisions of s. 116, C P C. On this view the revi- 
L Biflu dismissed witli costs, llieieaftei tlie lespon- 

dent Babu Ram hied a wiit petition in this Court to 
s Chandra, challenge the vahdity of the same ordei of tiie lower 
appellate court. A learned single Judge went into tlie 
merits of the case and found that theie was manifest 
error of law and so quashed the appellate order of the 
Civil judge 

It has been aigued on behall of the appellant tliat 
tlie writ petition was maintamable and the learned 
smgle Judge had no jurisdiction to consider the merits 
of the order passed by the lower appellate court. It 
was urged that by the dismissal of the levision aftei 
hearing both parues the order of the Civil Judge merg- 
ed m the order of the High Court The High Court 
was thereafter mcompetent to reconsider an order 
which had already merged in that of the High Court. 
In support reliance has been placed upon Shanker v. 
Krishna (1) where it was held that where a levision is 
decided after hearing both the parties, the order of 
the lower appellate court becomes merged in the ordei 
made in revision and tihereafter the appellate order 
cannot be cliallenged or attacked by another set of pro- 
ceedings m the High Court under Art 226 oi 227 ol 
the Constitution It was also held that even if the 
pnnaple of merger did not apply, the wnt petition 
ought not to be entertamed by the High Court when 
the petitioner had already chosen the remedy under 
s 115, C P C If there are two modes of invoking 
the jurisdiction of the High Court and one of those 
modes has been chosen and exhausted, it would not be 
a proper and sound exercise of discretion to grant re- 
lief in the other set of proceedings in respect of the 
same order of the subordinate court This dedsion 
(1) A.I.R. lOT* g.c 1 
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IS tully applicable to the present case. Here the res- 
pondent lud chosen to ciiallenge the order of the learn- 
ed Civil Judge by a revision. The revision was heard 
and dismissed at the final heaiing The revision was 
dismissed with costs after heaimg both the parties. By 
tins decision the order of the learned Civil Judge merg- 
ed in die order of the High Court and thereafter it 
was not competent for the respondent to challenge it 
by way of a writ petition 

For die lespondent it was uiged tliat the revision not 
having been decided on die merits, no merger took 
place. We aie unable to agree The ground upon 
which die order was challenged was that the finding 
widi regal d to the misconduct of the arbitrator was 
without jurisdiction. The learned single Judge also 
thought that no question or juiisdicdon arose obvious- 
ly on die view that the findings on questions of fact or 
law did not attract any of the three clauses of s 1 15, 
CPC. I’his was a derision on the merits of the re- 
vision It cannot be said that the Court did not decide 
the 1 ('vision on its meiits The revisional jurisdiction 
is ciKumsciihrd by els (a), (p) and (c) of s. 115, 
C. P C., and before relief can be granted, one of those 
clauses must be satisfied. The findmg that the case 
was not brought within any of those clauses is a finding 
on the merits of the revision. In the case of Shanker 
(1) aforesaid it was held that the revisional jurisdiction, 
though circumscribed by s 115, is nonetheless basically 
and fundamentally the appellate jurisdiction of the 
High Court and the principle of merger would apply 
to a decision given in the revisional jurisdiction In 
our opinion, the writ petition was not competent. 

It was then urged that the appeal should have rais- 
ed this ohje( tion before the learned single Judge That 

(L) A.I.R 1970 s c. 1. 

9 HC (1LR)~397S~14 
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W 78 IS true. But when it is found that the writ petition 
juniTsIimn is not competent, the question becomes one of juris- 
i_ diction and it is well settled that a question of juns- 

diction can be taken at any time. The mere non- 
raising of such an objection by the paities could not 
confer jurisdiction upon the Court where none exist- 
ed The question is one of existence of jurisdiction 
and not of its exercise The fact that the appellant 
did not specifically raise this objection at the hearing 
before the learned single Judge will not render the 
judgment allowing the writ petition one made with 
jurisdiction 

In the result, the appeal succeeds and is allowed. 
The judgment of the learned single Judge is set aside 
and the writ petition is dismissed with costs. 

Appeal allowed 


APPELLATE CIVIL 


Before Mr Justice K B Aslhana and Mr. 
Justice K C. Agarwal 
RAJA RAM JAISWAL MANAG- 
ING DIRECTOR OF MESSRS 
ALLAHABAD THEAl’RES ... Appellants, 

AND others 

V. 

KUSUM KUMARI ... Respondent. 

1978 

U. P. Urban Buildings (Regulations cf Lcttirg R;nt and 

September, EvIctlOn) Aot, 1972, s 43(2) (s) and U. F (remporary) 

W Control of Rent and Eviction Act, 1947, s. 3(1). 

Suit for eviction and realisation of rent under the 1947 
Act — Dismissed by Courts below — Second appeal pending-^ 
Commencement of 1972 Act — Appeal to be decided according 
to 1947 Act. 

Saving clause contained in s. 43 (2) (s) is meant only for 
limited purpose, die purpose being that in case a suit ou one 
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of the grounds mentioned m s 3(1) of the old Act is pendine 
either m original couit or in appeal, the same would be per- 
mitted to continue as if new Act has not been enforced 

Apait fiom this, there are saving, which have been provided 
for in s 43 (2) ot the new Act Those savings contained in 
other piovisions of the aforesaid section, appear to have been 
made applicable onlv to those buildings or prem ses which 
are governed by the provisions of the new Act, and not other- 
wise. 


im 

Raja Ram 
Jaiswal 

V. 

Kusum 

Eumari 


u P. General Clauses Art, 1904, s. 6—U P Temporary Con- 
trol of Rent and Fvulton Act came to an end— -New Act 
came into force— Whclher s 6 of the Act applicable. 

In the case of a temporary Statutes the provisions of s 6 of 
the Genet al Clauses Art arc not applicable as th's section does 
not deal with the rcpe.il of temporary Statutes, and deals only 
with peimancnt Statutes ’ 

S 6 of IT P, Gcneial Clauses Act cannot have the effect 
of extending the life of a temporary Act beyond the period 
stated in the temporary Art itself As a result s 6 of the U P. 
General Clauses Art would be effective only to the original date 
of its expiiv llenrc the only lesiilt will be that up to the 
original date of its expiiy rights and liabilities accrued and 
inruircd uudei tiie temporary Art before the repeal would he 
continued to he enfoired and proseedmgs m regard to them 
would he permitted to be taken in spite of the repeal It is 
only to this limited extent that s fi of the U P General Qauses 
Act would be applicable. 

First Appcnl No. 372 of 1068 connected with F. A. 
No. 102 of 1070 against the decree of B P Shukla, 
Civil Judge, Allahabad, dated 1st May, 1968 in Suit 
No 38 of 1068 

Ahmad, for the Appellant 
CA'nn Prahash, for tlic Respondent. 

K C Acapwat., J • — Suit No 38 of 1966, giving 
rise to the above appeal was filed by the appellant 
Messrs Allahabad Theatres Private Ltd, against the 
respondent vSmt Kusum Kiimari for eviction from the 
property known as Jawahar Palace, No 29 (o]d)/98 
fnewj Jaw.ihar Square, Allahabad, now run under the 
name of Naaz Cinema, along with' all its fitting, elec- 
tric and otherwi.se, furniture, operating instruments, 



816 


THE INDIAN LAW REPORTS 


C1978 

fixtures and other appurtenant articles and accessories, 

rIja Ram including the building, seats, machinery and fans, etc 

Jaibwai, ^ decree for arrears of rent, damages, insurance 

money and Bhumi Bhawan Kar, amounting to 

Rs 13,496 91 was also claimed 

K c 

Agarwai, j xhe said suit was filed on the allegations that the - 
appellant was a private limited company and had been 
floated with the object of carrying in the cinema busi- 
ness by acquiring lands and buildings for that purpose 
The said company constructed the premises no 29 
(old)/ 98 (new) in Jawahar Square, Allahabad. The 
entire building was fitted with projectors, screen, elec- 
tric fittings, balcony, furniture, etc. The said accom- 
modation was constructed for the purpose of cinema 
business and no other. The entire premises became 
ready in 1934 and the said Company carried on the 
business of exhibiting films for some time, and there- 
after they had been running the same business through 
others It was further alleged in this connection that 
the entire cinema business along with the building, 
cinema accessories, and articles appertaining thereto, 
including fittings, electric and otherwise, seats, machi- 
nery, furniture etc , tvas leased out for two vears by the 
appellant to the respondent on a fixed and unalterable 
rent of Rs 1,000 per month The period of two years 
was to exnire on 30th Nos^ember, 1962. The respon- 
dent had been carrying on the business under the name 
and style of Naaz Cinema and paying rent at the rate 
of Rs 1,000 per month on the basis of the aforesaid lease 
deed The respondent did not vacate the premises on 
the expiry of the said period of two years and continu- 
ed to run the business The appellant subsequently 
by a notice dated the 4th September. 1964 called upon 
the respondent to pay all arrears due from 1st T^ttiuary, 
1963 to 31st August, 1964 The said notice had also 
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piirpoited to teiminate the tenancy of the respondent, iots 
The appellant, tliereaftei, sent another notice, which rI^TrIm 
was served on the lespondcnt on 22nd September 19o5, 
but tile icspoiidcnt neither remitted the entire rent kumaw 
which duo to the appellant nor did she vacate the pre- k g' 
mises and hand over the same to the appellant Accord- j 
ingly the appellant filed the aforesaid suit for the re- 
liefs iniiitioned above It may be mentioned here 
that the appellant in the aforesaid suit also set up a 
plea that since the tiiicraa house along with the run- 
ning business had been let out to the respondent, there- 
foie the piovi'ions of the U P (Temporary) Control 
of Rent .nid Friction Act did not apply to the premises 
in question, hence the appellant was entitled to the 
decicc ’’oi c\ictron i\iihout proving compliance with 
the piovisions of the aforesaid Act In the alterna- 
tive it was, however, also pleaded by the appellant that 
even if it was found that the aforesaid Act applied to 
the pieiniscs in (jnestion, the respondent had commit- 
ted default in mnlving payment of rent in spite of the 
senn'ce of notice of demand under s 3(1) (a) of the said 
Act, and thercfoie she was liable to be evicted on that 
ground. 

The .suit was contested by the re-spondent, and the 
liability to evietion was denied It was alleged by her 
that what was let out to her was the cinema building, 
which was ‘accommodation* within the meaning of 
that word defined in the IT P (Temporary) Control of 
Rent and Eviction Act, and, as such, she could not 
be dispossessed without complying with the pTOvisions 
of the .said ^ct In reply to the allegation relating to 
default committed by her in making payment of rent, 
it was asserted that .she had paid the entire rent ard 
that she could not thus he found to be a defaulter, ard 
therefore a decree for possession on the basis of s 3(I)(fll 
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could not be granted to the appellant. The respon- 
raja Ram dent also pleaded that she had obtained an order of 
jAiswAL allotment in her favour allotting the premises in ques- 
i^MA™ under the provisions of the U P (Temporary) 

Control of Rent and Eviction Act. Accordingly, it 

Akamai, j was alleged that so long as the allotment order subsist- 
ed she could not be dispossessed 

On the aforesaid pleadings of the parties a number 
of issues arose for decision in the court below. One 
of the main issues was relating to the applicability of 
the provisions of the U P (Temporary) Control of 
Rent and Eviction Act to the premises or property from 
which eviction was being sought by the respondent 
The court below took the view that what was let out to 
the respondent by the appellant was not the runing 
cinema business but the cinema building, which was 
accommodation within the meaning of the aforesaid 
Act, hence the provisions of the same applied The 
court below, further, found that as the respondent had 
not committed anv default in making payment of rent 
as required by s 3 of the Act she was not liable to 
eviction on that basis The allotment orders set up by 
the respondent was found to be valid On these 
findings the court below dismissed the suit of the ap- 
pellant for eviction and arrears of rent A decree for 
the amount of Rs 400 75 as insurance charges, and 
Rs 900 60 as Bhumi Bhavan Kar was, however, granted 
in its favour against the respondent Aggrieved against 
the decision of the court below the present appeal has 
been filed 

Sri Bashir Ahmed, learned counsel appearing for the 
appellant, argued that the provisions of the U P (Tem- 
porary) Control of Rent and Eviction Act did not ap- 
ply to a cinema building and, therefore, the court 
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below erred in dismisiing die suit of the plaintiff by 597 ? 
applying tlie provisions of the said Act to it. In the 
alternative, it was argued that if in the case of a nnpma jAiswi* 
it was essential to establish tliat what was let out was kusum 
not tlie building but the luiinmg cinema business, even 
then fiom the evidence in tlie present case it waSAgan^^ j 
established that the appellant had not only let out tlie 
cinema building but die running cinema business as 
well, and accoi dingl) the com t below should not have ap- 
plied die pioMsioiis oftheU. P. (Temporary) Control 
of Rent and Itvictioii Act to die piesent piemises and 
should have gianted the deciee of dispossession to the 
appellant 1 he otliei findings of the com t below were 
also challenged b) Sii Ikuhi) Ahmed 

The leaxued Advocate Geneial, appearing for the 
respondent, subnutled in reply that all builchngs, resi- 
dential 01 non-iesidentiai, aie covered by the defini- 
tion of die wold ‘uccoumiodation’ in the U. P. (Tem- 
poral y) Contiol of Rent and Eviction Act and as the 
cinema house which was let out in the present case was 
acconiiiiotlatum uithui the meaning of the aforesaid 
Act the appellant could not get the decree for eviction 
without coinpI)ing with the leqmrenients of s 3 of 
that Act. The learned Advocate General further reli- 
ed on Dwcuiha Das Savaf v Dwaika Piasad (1) and 
uiged on its basis that in oidei to oust the provisions 
of the U. P (I’cmpoiaiy) Contiol of Rent and Evic- 
tion A<t in i elation to a cinema house it was necessary 
to establisli by the appellant that the running business 
in the cinema house was also leased out or given to the 
respondent at the time of the e'x:ecution of the lease, 
and since in the piesent case the appellant had not 
leased an'^ running busmc's to the re-pondrnt the 
court below wa.s right in deciding the said issue in 

m 1073 ALT. 602, 
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1078 favour of the respondent He further urged that none 
of the grounds enabling the appellant to file a suit for 
Jaiswal eviction, as required by s 3 of the aforesaid Act, had 
KuisUM been made out. 

Kumari 

^ ' During the course of tlie arguments Sri Bashir Ahmad 
Agarwai, j. pointed out to US that cinema building has been 
completely exempted from tlie operation of the U. P. 
Urban Buildings (Regulation of Letting, Rent and 
Eviction) Act, 1972 (hereinafter refeired to as the new 
Act), hence after the lepeal of the U. P (Temporary) 
Control of Rent and Eviction Act (hereinafter referred 
to as the old Act) by the new Act, the appellant be- 
came entitled to a decree for dispossession against the 
respondent, and High Court being the appellate 
court should, after considering the evidence already on 
the record, pass a decree in his favour. The learned 
Advocate General appearing for the respondent, con- 
ceded that he was not in a position to dispute the 
proposition that an appellate Court could take into 
account the change of law and decide an appeal in ac- 
cordance with the same However, he submitted that in 
view of the saving clause contained in s 43(2) (s) of the 
new Act all the rights of the parties in the present 
appeal have to be decided on the assumption as if that 
Act had not come into force at all. The other argument 
made in the alternative in this connection was that s 6 
of the U. P. General Clauses Act also applied, and, 
therefore, the rights and privileges which had been 
acquired by him under the old Act would not be taken 
away by applying the provisions of the new Act It 
was, however, admitted by him that in case this Court 
were to take the view that the new Act applied to the 
present case and the rights of the parties could be de- 
cided cm that basis it was needless to go into the ques- 
tion of the rights of the parlies under the old Act. 
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rhc gctit?' *! I'l ujtiplo ol l.tw li that a suit must be jg^j' 
tiieci on tbc oi',^"Tal i.iusc ut action This prinaple — 
no® aIioII'v '4® Ol ii Milt hui .ilso appeals Thereare Juswii, 
howciei. < Ol i-iiii ( Ntfpuoiis III tins general rule, as some- 
allies il'i ongiii.il lelicS (l.iiint'd beiomes inappropriate 
or tin law tii.mgfs. allc<ti »g the lights oi the parties -K c 
tn such (ovils may aliotv aaieiidment ot plc*admgs •* 

anti peiiuii the paint's to fi;-,lit tnsi their lights on the 
basis nl i’h -- t h mi -i s. i has if we ultimately find that 
vve aic tui.'t'Ie u. i , Uohl ilic contention of the learned 
Advot au Ui.i tal u may be propr,- for us to permit 
the amen* hot' i i.l tli pi.iuit and lo dnect tl’e parties 
III gi I iho.i , 'lit - adjiitli , 'ed upon in accordance with 
die ('nil,;* d i‘n V.' tliovroie, would like to decide 
tile tjiuMum < the .'i.pinalnluy of the new Act fiisi 
befou la! in;; up >ho '.'ik >ut c as to whethei the suit 
ivas in lesjutt td pieu.ists to which die provisions of 
the old A' t <I>p'ii (1 or not. 

The le.nmd Adtotate C.eneral iched upon s 43(2)(s) 
of till' new 'at ,iml .ii;>ned that as the present case was 
also filed b\ the apjieliant on one of the grounds men- 
tioiitd in sub ^ fh of s. ‘i of the old Act the appeal has 
to be continued .md tom hided as il the new Act had 
not bten {>as,ed e iijiliasised that m the plaint 

the apiKTaut InmscU I id as'-eitcd that the tespondent 
had lommiiietl ilelault in not making payment of rent 
within the penial of one inomh of the service of notice 
of demand mil ns tins vas a giomid covered by sub-s (I) 
ot s. :$ ot till old \tt the suit has got to be considered 
as one tiled undei die picnisions of tliat Act. Sri 
Bashir Jhmnd, for the appellant, luged that the suit, 
which ts.is iiled by him, was one to which the piovisions 
of the ok! An did not apph, and it was only in the 
alternative' that the ajipellant had taken up the plea 
that in case the <ouit found that the provisions of the 
old Act applied, in that event as the respondent had 
tt nC aLR)-1073-ll 
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committed default and had not made paymeiir of rem 
within the period of one month from the date, of service 
of the notice of demand, the ground undet s 3(1) (’a) 
of the old Act should be deemed to have been made out 
and on that basis the appellant should be given the 
dea-ee for dispossession He urged further tb,it the 
plaint m the instant case was a composite i»Lunc and, 
therefore, it could not be said that the suit, lor eviction 
of the respondent was instituted on any giound men 
tioned in sub-s (1) of s 3 of the old Act 
The provisions of tire Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act whicli h.is now 
been enforced are materially different on ii..iny aspects 
from that of the old Act In the new Act the lights 
given and remedies provided are much dilieicui than 
those which were the subject-mattci of the old Act 
In the old Act the word 'accoraniodation' was tlelined 
and only those constructions which fell ivithm the four 
comers of that definition could be the sub)ett-matter 
of the provisions of that Act In the old Act tlie woid 
‘accommodation’ was defined as follows. 

'‘S 2 (a) Accommodalton — 'accommodation’ 

means residential and non-residential accommoda- 
tion m any building or part of a building and in- 
cludes — 

(i) gardens, grounds and outhouses, if any, 
appurtenant to such building or part of a 
building; 

(ii) any furniture supplied by tlie landlord 
for use in such building or part of a building, 

(iii) any fitting affixed to such building or 
part of a building for the more beneficial 
enjoyment thereof, 

but does not dndude any accommodation 
used as a factory or for an industrial purpose 
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where the buiineis carried on in or upon the 
building is also leased out to the lessee by the lUjA Raw 
same transaction ” jAiswix, 

V 

We. however, find that in the new Act the scheme is kSw 
quite dilFerent from that in the previous Act S, 2 of 
the new Act provides for exemptions from the opeiadon J- 
of this Act So far as a cinema house is concerned the 
sub-s (1), cl. (d) of this section says: 

"Nothing in this Act shall apply to 

any building used or intended to be used for any 
otbci Industrial purpose (that is to say, for the 
purposes of manufacture, preservation or process- 
ing of any goods) or as a cinema or theatre, where 
the plant and appaiatus installed for such purpose 
in the building is leased out along with the build- 
ing.” 

Thus it appears that now under the new Act in res- 
pect of any building which is being used as a cinema 
house where plant and appaiatus is installed and the 
same has been leased out along with the building, the 
intention is to exempt the same from the operation of 
the Art. tinder the old Act, according to the view 
of this Couit in D D Saraf v. Dwarka Prasad (1), it 
was only when a cinema house along with the running 
busines'. weie let out that the same could be considered 
as premises to which the provisions of the old Act did 
not apply. Tinder the old Act a building actually 
tised for industrial purposes was excluded from the 
definition of the word 'accommodation', provided the 
business carried on was also leased to the lessee by the 
same transaction, whereas under the new Act a build- 
ing is exempt from the operation of that Act not only 
when it i.s used for industrial purposes but also when 
It is intended to be used for such purposes There is 
thus 3 material difference so fer as the application of 

oj \m AL.I m 
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the two Acts is concerned, with regard to the cinema 
"Aj* Raw business Apart from thi<i, the new Act, as stated 
jAiswAt above, provides for diiferent ccntingencies, different 
itmiAni foiTJtns, different remedies, diffeient liabililie''', differ- 
ent consequences, differen*. subject-matter tb in those 
djfamai. j provided in the old Act Some of the old rights have 
been destroyed and new have been created It is in 
this light that we have to consider the effect of the 
saving clause contained in s 43(2)(s^ of the new Act 
It is net only with regard lo a cinema that the differc^uce 
pointed out by u* aliovr is to be found Then u- 
some other exemptions contain m s 2 of th^' new 
Act which weie prc'ioi’dy the subjen matter of the 
old Act The lesiilt of this t" emption would be that 
in all those cases wheie the proMsums of the old Act 
do not apply the landlord wouM not be T'Vjuned to 
fulfil the requhements of the provisions of th «t Act as 


he can bring a suit for disno'scssion oti the strength of 
right in the civil court direcdy It does not, there- 
fore, appear reasonable to hold thit although a (inoniJ 
house which may otherwnse be one to which thr- ^irovi 
sions of the new Act do not apply may still be, fn» the 
purposes of applying s 43(2)(s), be consith -ed as a 
building in respect of which the suit may be continued 
under the old Act, although the rights of the parties 
ijua the same are not to be decided on the basis pf the 
provisions of that Act It will further be seen that 
irhile the application of the provisions of s. 43f2)(d to 
cases where suits in the original court, or in appeal 
ire pending on the date of the enforcement of the new 
Act, may result in asking the plaintiffs to continue 
those proceedings in accordance with the old Act, a 
landlord who may not have instituted a suit before the 
enforcement of the new Act may do so now without 
fulfilling either the requirements of the old Act or the 
'new Act, as contained in s 3 and s 20 of the respective 
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Acts It, tlifTcforo, to us tb3.t the ssvin^ chiiie 

contained in s !"(V pi u meant only fo' a limited 
piupohc, thi- < .11 pose bein;> that m ca^e a suit on ore of Rav 

the c, min’d', tiu-tittnued in s 3(1) of the old Art is pend- 
I,,'; ti ‘let 1.1 e oii'pn.il .ouit oi in appeal, the same rom*™ 

wirt.ld he teiiMtSed to fontinne as if the nets A<i h,is 

uoi het'J I'l.iorced. II ho pin pose n intention of Aganvai. i 
r I 1111", Si's li .1 s.i\iti', sl.nise with icgcrd to diese 

i’ not In to '•rrk "I he ],i'eMsrons of the new 

,Vn (Ml .‘''I in .s 20 pUA'ule vartoits groniid*. for 
tvuiuni < ' * 'eiuini \ tomp.iu.son of els. (a) to (^) 
of s i, <) si’ ilie old Act vMth cIs («) to (it) of s 20(2) of 

tin IK' ' ' wsui’-l show '( me diMiU'pn.hing features 

'in i'i h i.its'i jl p.tisiftiiiis the’ would be found 
1(1 !>( tin- ‘Hie 111 luc .IS no iiselnl pinposc was 
III In f'lil hv nud in;,* the Miilb dieadv filed on one 
111 .he 'uuh nn-iiismetl in s 3(2) of (he old Act as 
1 .ti.i' ’> "K tl'S I <•/,!. l,iii"c by s. 43(2) (i) provided that 
ihi M’ .mis wsmid Kniiiinn' as il the new Act ha'i not 
Mill-" nil > Il uc It ni.n, be .said (hat the suits filed 
livis-'i' i’’o *‘).li'n er-ei't of the jnesent Act would have 
1.' n t'u'd (theuvise also undei the old Act even 
vvi'hoht ih' .s.Kuu; <lause. Iltiue what was the unlit) 

It! .iiKidi.i" foi it? It appeals that the Legislature 
did . Mt w.tni M. h.ne any scope for arguments and 
i*‘i .1 iluii end in view made this saving piovision 
Ap.i I ftom (lus tlieir .ne \ uions other savings whidi 
lui’.i lieen jii<ni’hd f<ir in s. 13(2) of the new Act 
I ‘ ese savings. <ort.iined in other provisions of the 
’oresaul senn’ii, .ippi os to us lo h.ive been made 
.jiplhahle onlv to those buildings or premises whirb 
.'le »)t)vetin'd In the piovisious of the new Act, and 
i(.>i otl.eivsise As obseived in Hal.sbury’s Laws of 
hniilaiul, ‘f'hitd Edition, Vol. .36 at p. -101: 

“'I lu s.ivin" tlnisc i>re.sm'es something which 
would be otbenvise inrluded in the words of the 
enacting 
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As noted above, there could be no purpoire to provide 

for the saving of those suits which were filed in respect 
V of buildings now exempted from the operation of the 
new Act, and to issue a mandate that they would be 
decided on the basis of the provisions of the old Act 
'*«>rwai. j It may further be noted in this connection that the 
new Act does not preserve any right in respect of 
buildings exempted now It would not, therefore, be 
logical to hold that the saving clause of the new Act 
applied even to those buildings to which the provisions 
of the new Act may not be applicable We, therefore, 
do not accept the contention of the learned Advocate 
General that sub-s. 2 ( 5 ) of s 43 in any way compels 
that the proceedings of the suit having been commenc- 
ed on one of the grounds mentioned in s 3(1) of the 
old Act must be continued and decided on that basis 
It may, however, be pointed out that we are also 
impressed by the argument of Sri Bashir Ahmed that 
the present was not a case solely on the ground men- 
rioned in s 3(l)(a) of the old Act. It was a suit 
where the plaint tvas composite both on the ground 
mentioned in s. 3(1) {a) and independent of it. We 
cannot, therefore, hold that the present tvas a suit solclv 
based on the aforesaid ground, more so when we find 
that by means of an amendment application made in 
this Court the appellant had withdrawn the plea rela 
ting to s 3(l)(fl) of the old Act which was initially 
taken in the suit. The effect of the withdrawl would 
be as if the suit on this ground was never filed 

The other argument made by the learned Advocate 
General in this connection was that even if s. 43^2) (si 
did not apply he was entitled to the adjudication of 
the rights of his client on the basis of the law as it 
stood before the new Act In this connection he 
invited our attention to s. 6 of the U. P. General 
Clauses Aa and pointed out that his case would not 
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only covcietl tj, one cLuifrc ot this section but iti* 
varif u> cKuivs Miib .(s els (&), (f) and {e) According juja ram 
to Ills Mibiiussion ihns made on the strength of s 6, 

(H'lK'i'i! CL uses \u a legal p»ocoeding which had 
been iii'^i'.timal nmlei the old Act should be continued 
on t! e as‘'mni»iiou ’s if the new Art had not been en- Ag^»i. j 
foKcd qua the .sub)crMnatter of the old Act The 
leatiied Athot.uc General relied on several authori 
rit'^ Ju siiopoit ol d)is jnoposiiion Befoie we discuss 
ihe x.moiis .uuhoiitics cilod by him it appears appio- 
piiatc lo inciiuon that the old Act was a temporary 
Act whith was cnfoired for a limited period initially 
The l.e‘’,!sLitmi, lunvtwei. continued the old Act by 
lAissittg •nu'ndiiig \r)s ftoin imu* to time. The last 
of stub aiiuuuliug \f i** w.i' 11 r Act No 27 of 19/1 
As a n'Mili of this ameiuUug Att the period of lire 
appluatum td ih<- i-ld \if was to expire on SUtb 
Scptemhei, Uclou' the period of the old Act 

ccnihl espite the I.i'pslaUiie passed the new Act and 
tlu State Gom ninent li) a rotilication appointed l^lh 
tub i ‘C 'he date t.t its enforcement. By sub-s 
n i.i s V; of the tuw A(t, .he old Act was repealed 
( he t|iu stton that now (alls lor our determination is 
•IS JO w'h.U IS the effect of the rejHMl of die tempera^' 

\cr (har in his bot.k ‘SiaUilc Law*, Sixth E^- 
lioii at p Itm has dealt with this topic and has remarked 


•• \s a -H ueial rule, and unless it contains some spe 
rial pioviston <*> 'he contrai^, after a 
Act has expin d. no proceedings can he ^en ? 
on it and it <eas*v to have any further effect 


It, theieforc. appears that if the life of 
A.-, -MU-. con..,uoncc, of .h. 
extinguished wit' die date of m expry 
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iWb Kiisliimi V State of Madias (1; Fatanjali SAt*m, j 
Rij' >' 4 v obseived 

|A!SWAl 

“The general rule in regard to a temporal y 
ituMARi butuie is tliat, in die absence of a special provision 

irT to the contrary, proceedings which aie being 

Agftrvmi. i J against a person under it will tpso facto 
reiminate as soon as the vSiitute e\])iie<. " 

I'he same is the view taken by iu Snj)’''ine Coun 
in ^fatc 0 ) ^Htor Pradesh v Ja;j,aih(tnder Das 2) 
.'’'licit- C J df'aling with a siind.M <oiii'<nersi 

ibon* ihe lepeaJ of a tenifoiai', sfa nte, tjhscivcd 

“When a statute -s ujicaltd or conies to an 
automatic end by elilo'. of tinu, nti j-’tiscii’iion 
for acts done during tiie rontira .Uite of the re 
pealed or expired Act can be commenced after the 
date of Its icjieal v)i cvpin betatne f! n 
amount to the enfotrenioni of ait; e.ikd t>r a dead 
Act In cases of lepcal of statutes ’ 's nik st uub 
modified by s G of the Geueial Clauses Act. iln 
expiiing Act is, howevci, not gineinetl In the 
rule enunciated in that section ” 
i<AjE.NDRAC»ADKAR, J speaking for I he Coiiit tn > 
Chand V Delhi Administiation (d) obseived in para 
14 of the judgment: 

“It IS aigued that, in dealing wnh this point, it 
would not be permissible to invoke the jirovisions 
of s. 6 of the Geiieial Clause.s Act because the .said 
section deals with the eflcct of repeal of peuna 
nent statutes. This argument is well founded . 

It, therefore, appears that it admits of no doubt that 
in the case of a temporary statute the provision of s. 6 
of the General Clauses Act aie not ajiplicable as this 

(1) A I R 1951 S C 801 CJ) A 1 R. 1964 S C 083. 

(B> A,1 R 1050 S.a 600. 
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*aion docs not deal mlh the repeal of temporary sta- in. 

tutej, and deals only With permanent statutes It is in the 

light of these obseiATitions of the Supreme Court that 
we have to consider the various authorities which have Kwra. 
been cited by the learned Advocate General It may 
be noticed at the very beginning that none of the autho- ^ i 
rities cited by the learned Advocate General deals with ®*****' ^ 
the contingency with which we are faced in the present 
case. 


The main authority on which great reliance was 
placed by the learned Advocate General is reported 
in State of Punjab v. Mohar Singh (1) The facts of 
this case briefly are that in March 1948 an Ordinance 
under s 88 of the Government of India Act, 1935 was 
promulgated This Ordinance made provision for 
registration of land claims of refugees. S. 7 of the 
said Ordinance provided that in case any person were 
to submit incoriect or false claim he would be liable 
to punishment. This Ordinance was a temporary enact- 
ment and was repealed by an Act of the Legislature 
passed in the year 1948 The new Act which was passed 
contained all tire provisions of the Ordinance. In 
March 1948 at a time when the Ordinance was still in 
force, one Mohar Singh filed a claim which was, on 
subsequent investigation, found to be false. In May 
1950 prosecution was launched against him for having 
filed a false claim. One of the questions which arose 
for decision before the Supreme Court was, whether the 
offence having been committed during the period of 
the Ordinance, could the proceedings launched after the 
repeal of the Ordinance be continued and Mohar Singh 
be punished? The Supreme Court applied s 6 of the 
General Clauses \f i and found that Mohar Singh having 
committed bre'ach ol a section of the Ordinance, whid) 

(1) A.I.R. 1906 S.C. 84. 

9 HC (ILR)--lfl78--ie 
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J97S xvas subsequently continued by the Act, was liable to 
Raja Ram be convicted It was m the background of these facts 
that the Supreme Court affirmed the conviction under 
the Act made in a proceeding instituted for breach of 
^ the Ordinance after its repeal, but commenced under 
Agarwai, j the Act itself The law laid down by the Supreme 
Court in this case was thus in a different context, as in 
our case we are dealing with a statute which was admit- 
tedly temporary and the operation of the same expired 
on 30th September, 1973 

Chandrasmh Mwnibhcu v Surafit Lai (1) is the 
other case which was relied on. This again is a case 
where the Supreme Court was consideiing the provisions 
of Bombay Rents, Hotel and Lodging House Rents Act, 
1947 and its retrospective operation. In considering 
the provisions of this Act the Supreme Court held that 
the same had no application to appeals pending at the 
time when that Act came into force. It was fuilher 
observed . 

“In terms, the provisions of the new Act and the 
rules made thereunder are made to apply only to 
such suits and proceedings which aie ii an sf erred 
under the provisions of s 50, and its retiospective 
effect is confined to what is expressly stated in s 
50.” 

We, therefore, find that on the basis of the interpreta- 
tion of the provisions of that Act their Loidships held 
that the said Act could not be given retrospective 
operation We do not thus find that the learned 
.^.dvocate General can derive any support from this 
case. 

. The third case relied upon is reported in State of 
Kerala v N Sami Iyer (2) The emphasis laid by 
the learned Advocate General in this case was on the 
observations of the Supreme Court made in State of 

(1) A.I.R. 1961 S.a 199. (9) A.I.R. 1966 S C. 1416 
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Punjab V Mohar Singh (1) vhich have been approved i®’'" 
in this case as well On this basis it was argued that R'm 
the line of enquiry would be not whether the new Act 
expressly keeps alive old rights and liabilities but 

whethei if manifests any intention to destroy them 

According to his submission as old rights had not been Agmvai.j. 
destioyed the piovisions of the new Act did not apply 
We are unable to agree with the submission of the 
learned Advocate General that the old rights, as urged 
by him, have not been destroyed We have already 
pointed out in the earlier portion of our judgment 
that in relation to certain buildings which are now 
exempted from the operation of the new Act the 
Legislature has not conferred any rights to the tenants, 

It obviously follows from this that in respect of those 
buildings which tveie the subject-matter of the previous 
Act c 01 lain lights for piotection from eviction had been 
provided for in the same, but now after the new Act 
lias boon enacted the Legislature only has conferred 
lights on the tenants of those buildings alone to which 
the piovisions of the new Act apply, and to no other 
It, thoK'fore, appears to us that the rights of tenants 
of buildings to which the provisions of the new Act 
do not apply have definitely been destroyed 

lioluih \' Rangarhav (2) znd Jindas Oil Mill Godhra 
ElcchiciN Go (3) are the two other authorities on which 
leHiUice has been placed by the learned Advocate 
General for the submission that when an existing 
Stalnte oi Regulation is repealed and the same is 
leplaced by ,i ficsh Statute or Regulation unless the new 
Statute oi Regulation specifically or by necessary 
implication affects rights created under the old law 
those lights must be held to continue in force even 
uffer the new Statute or Regulation tomes into force. 


(SO AIR 

/Q\ A 
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1978 For the observations made earlier, we do not think that 
Raja Rub the said law applies to the facts of the present case on 
jAimi. account of the reason that, firstly, we are dealing with 
the provisions of a temporary Act to which s 6 of the 

U P General Clauses Act does not apply; and secondly, 

j we definitely find that the rights of tenants m respect 
of certain buildings have been destroyed and not 
maintained. 

The other two authorities cited by the learned Advo- 
cate General are reported in S 5 fain, I. T O. v. 
Mdhendra (1) and R. B Seth Gujar Mai Modi v C.I T. 
(2) In these cases, the Supreme Court considered the 
provisions of s. 297(2) (&) (ii) of the Income Tax Act, 
1961, and on the interpretation of the same held that 
what s 297 (2) (d) (li) required was the actual pendency 
of a proceeding under s 31 of the repealed Act. The 
question whether that proceeding was barred by 
limitation or not was irrele^vant. In view of this opinion, 
the Supreme Court held in these two cases that since 
the proceedings under s 34(1) (a) of the Act of 1922 
were pending at the time of the commencement! 
of the Income Tax Act, 1961, the Income-tax Officer 
was not competent to issue fresh notices under s. H8 
of the new Income Tax Act The learned Advocate 
General had laid emphasis on the foctual pendency 
of a proceeding and had argued on that basis that 
since actual proceedings of the suit under the old Act 
were pending on the date of the commencement of 
the new’ Act the rights of the parties under the lease 
should be determined on that basis. The Supreme 
Court while dealing with the provisions of the Acts 
mentioned above had laid dovm the law of fectual 
pendency in relation to the provisions of those Acts 
We do not think that the learned Advocate General 
can get any support from the aforesaid two cases 

d) ea LT.R. 101. ^84 LT.R. 261. 
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It was then urged that as the old Aa was repealed 
instead ot being allowed to expire, the old Act 
continued to remain alive for the purposes of the ^ V. 
proceedings taken under it. On this basis it was 
attempted to be argued tliat the provisions of s 6 of 
the General Clauses Act would still be applicable Agaw»i. j 
We, however, do not find any force in this argument. 

Section 6 of the U. P. General Clauses Act cannot 
have the effect of extending the life of the temporary 
Act beyond the period stated in the temporary Act 
Itself As a result, therefore, s. 6 of the U. P. General 
Clauses Act would be effective only up to the original 
dattJ of its expiry. Hence the only result will be that 
up to the original date of its expiry rights and 
liabilities accrued and incurred under the temporary 
Act before the repeal would be continued to be enforced 
and proceedings in regard to them would be permitted 
to be taken in spite of the repeal It is only to this 
limited extent that s. 6 of the U P General Clauses 
Act would be applicable Taking a view other than 
the one stated above would result in extending the life 
of the temporary Act which is not within the power 
of any Court. 

Dealing with a similar controversy the Calcutta High 
Court in Tavak Chandfa Mukhetjee v. Ratan Lai 
Ghosal (1) has taken the same view, with which we 
express our respectful agreement. The relevant facts 
for the appreciation of the law laid down in this case 
are that the West Bengal Legislature passed the West 
Bengal premises Rent Control (Temporary Provisiom) 

Act, 1050. This Act as originally enacted was intended 
to remain in force till the Slst March, 1953. By 
subsequent enactments its life was extended up to 31st 
March. 1956 Normally it would have expired on 

(1) A I R, 1957 Cal 267 (F B ) 
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that date, but on that very date, the last day of its 
existence, it was repealed by the West Bengal Premises 
Tenancy Act (12 of 1956) That Act and the President’s 
assent to it were first published in the Calcutta Gazette 
of the 30ih March, 1,956 but it did not come into force 
On that date since it itself stated in s 1 (2) that it would 
come into force on such date as the State Government 
might, by notification, appoint Such a notification 
dated 30th March, 1956 was published in the official 
Gazette on the 31st March, 1956 It was in this 
notification that it was stated that 31st March, 1956 
was the date on which the Act wotild come into force 
By virtue of that notification and s 6(2) of the Bengal 
General Clauses Act, the Act of 1956 came into force 
immediately on the expiration of 3nth Maich, 1956 
and it was on that date that the Act of 1950 was 
actually repealed Thus immediately aftei the 
midnight of 30th March, 1956 the life of the Act of 1950 
was brought to an end The question which aro.se in 
these circumstances before the Calcutta Court was as to 
whether after the temporary Act of 1950 was repealed 
instead of being allowed to expire did not continue to 
remain alive for the purposes of proceedings pending 
at the time of the lepeal ^ The Calcutta Court, dealing 
with this controversy, laid down the law in the following 
words • 

“From the above it must be clear that where 
the repealed Act is a peimancnl Act, the effect of 
s 8 of the Bengal General Clauses Art is to restoie 
it for the purposes specified, as .such Act, unless 
the repealing Act shows a contrary intention; and 
upon sv'-h restoration of the Act the rights and 
liabilities accrued and incurred under it before 
the repeal, can be enforced and proceedings in 
regard to them can be commenced or continued 
to completion at or up to any time, unless forbid- 
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den by tne law of limitation or otherwise, the 1973 
restoied Act being a permanent one But where 
the repealed Act is a temporary Act, it is restored J"8 wal 
only as an Act due to expire on the date origm- kusum 
ally specihed Iheie can be no other effect of 
deeiuitig the repealing Act as not passed Upto Ag^^, j 
the oiiginal date of its expiry, rights and liabilities 
accrued and inclined under the Act before its 
lepeal tan be entoiced and proceedmg in regard 
to them undei the Act can be mstituted or con- 
tinued by virtue of s. 8, because by virtue of that 
section, the Art will remain in force up to that 
(l.Ue loi the puiposes of such roghts, liabilities and 
pioreeding.s But once that date has passed, s 8 
will have spent itself The temporary Act will 
ihfn have expiied uiidei its own terms and the 
jiOMtion 111 regard to lights and liabilities accrued 
and incurred under it before its repeal and m re- 
gard to proceedings under the Act respecting them, 
whether pentliiig or intended, will then be as in 
the case of an expired temporary statute Whe- 
fhei or not such i ights and liabilities can still be 
(Ijiinecl and enforced and whether proceedings 
nndei the Act in regard to them can still be msti- 
mted or continued, will depend on the general 
huidents of temporary statutes and the construc- 
tion of the particular Act” 


The only effect of the repeal was that 
the Aft was niaintained in life by s 8 of^ the 

(;<.,tei.d Clauses Act fm the P«r , 
h. the section, upto the date onginally fixed for 

il,s ovimy, llml is to say, for the 24 

Hisi Marrh. I'llfi, hut no new nghB or toh 

could acOTie o. be incurred dunng those 2 
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hours. Since the 1st April, 1956 the question of 
enforcing rights and liabilities accrued and in- 
curred under the Act before its repeal and of com- 
mencing or continuing proceedings in regard to 
them has gone bark to the realm of the prinaples 
applicable to temporary statutes which have ex- 
pired.” 


The same view was taken in another Full Bench 
case of Rabmdra Nath v. Gour Mondal (1). The 
relevant portion of the judgment which would apply 
to the facts of the present case is as follows: 


"The effect of the qualifying wotds ‘as if the 
repealing Act had not been passed’ in s 8, Bengal 
General Clauses Act. is that only so much can 
be done by viitue of the section as could have 
beea done under the repealed Act if it had not 
bc<n repealed Nothing is added, nor is the 
operation of the repealed Act enlarged in any 
way Only that Act, as it was, is revived and 
thereafter maintained in life for the purposes 
mentioned in the section with all its limitation 
necessarily attaching to it both as to duration and 
as to scope The repeal docs not affect it in regard 
to rights accrued, liabilities incurred or proceed- 
ings in respect of such rights and liabilities, but 
it remains ciraimscribed by its own limitations 
and cannot go further than it could have gone if 
the repeal had not brought it to an end. 

We respectfully agree with the view taken by the 
Calcutta High Court in these two Full Bench cases 
and applying the same in the present case hold that 
as the life of the old Act expired on 80th September, 
lO^S, the rights and privileges, if any, acquired under 
the old Act could not ensure for the benefit of the 

CL)ALR 1974^ Cal. 274 TF.B.) 
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p 3 .rtics After the sAid dAte» It is, however, niAde clenr 1973 
that according to the view w'ach has been expressed R:;^rR'AM 
above neither the provisions of s. 6 of the U. P Gene- 
ral Clauses Act nor that of s i3(2)(s) are applicable to Kusum 
the present case and it is only in deference to the argu- 
ment of the Advocate General that we have indicated 
the above view relating to the continuation of the old ^ 
Act till the date of its expiry, i e , 30th September, 

1973. 

Sri Bn<:hir Ahmed has rererred to the cares in Indira 
Sohanlal v Cxistodian of Evacuee Property (1) and 
Kalawati Devi v I T. Commissioner (2) and has 
argued on the basis of these caces that even though s 6 
of the General Clauses Art would be applicable in 
cases of rejical but if the new legislation manifests an 
intention incompatible with or contrary to the pro- 
visions of the section then it will not and the incom- 
patability ivould have to be ascertained from a considera- 
tion of the relciant provisions of the new law In 
this connection he relied on a pa'Jsage in Indira Sohan- 
lot’s case (1) which is quoted below* 

“Thus where , the repealing section of a 
fresh enactment which purports to indicate the 
effect of the repeal on previous matters provides 
for the operation of ihe previous law in part and 
in negative terms, as also for operation of the new 
law in the other part and in positive terms, the 
said provision may well be taken to be self-con- 
tained and indicative of the intention to exclude 
the operation of s 6, General Clauses Act.” 

Similar arc the observations of the Supreme Court 
in Kalawati Devi’s rase (2), at p. 168, para. 15, where 
their Lord.ships observed: 

“It seems to us, however, that by providing for 
so many matters mentioned above, some in accord 

(UAIR, I'l'if, sr 77. (2) AIR 1908 SC 162. 

0 HC (ILR)-~1973-17 



1973 

Raja Ram 
Jaiswal 
z* 

KUSUM 

Kumari 
K C 

Agarwal, J. 


838 THE INDIAN LAW REPORTS ,[1973 

with that would have been the result under s. 6 of 
the General Clauses Act and some contrary to what 
had been the result under s 6, Parliament has 
clearly evidenced; an intention to the contrary.” 

We agree with the contention of Sri Bashir Ahmed, 
and find that the aforesaid two cases cited by him fully 
apply to the present case I’he Legislature in the new 
Act has provided for all those contingencies, in posi- 
tive and negative terms in the saving clause contained 
in s 43, which it intended to provide tor. It is clear 
that the scheme of the new Act manifests an intention 
incompatible with or contrary to the provisions of the 
old Act Further, the saving clause is exhaustive and 
clearly manifests an intention to exclude the operation 
of s. 6 of the General Clauses Act altogetlier. 

A reference may, however, be made to sub-s. (4) 
of s. 1 of the old Act, which runs as follows: 

“(4) It shall cease to have effect on the expiry 
(30th September, 1973) except as respects things 
done or omitted to be done before the expiration 
thereof, and s 6 of the U. P General Clauses Act 
. . shall apply upon the expiiy of the Act as if 

It had then been repealed by an U. P. Act ” 

This provision apparently applies s. 6 of the U P. 
General Clauses Act upon the expiry of the period of 
the temporary Act. This sub-section appears to have 
a limited object as it applies only to a case on expiry 
of the Act when otherwise not repealed. We now 
find that after the enforcement of the new Act that by 
virtue of s 43(1) of the said Act the old Act has been 
repealed altogether. Hence it is not possible to apply 
the aforesaid provision now for any purpose. It may 
further be pointed out that this provision was made at 
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a tunc when the possibility of cnicting a new Act wus 1173 
not even envisaged by iJie Legislature. Since now the 
old Act has been repealed and substituted by the new Ja'swai. 
Act with substantially diflercnt provisions and objectiv- kmum 
cs it would be inconcct to hold that sub-s ( 4 ) of s 1 ^"***'“ 
still applies and saves ceitain rights mentioned therein. j 
The said sub-section has again the limited object of 
saving “things done or omitted to be done” in the case 
of the expiry of the old Act as mentioned therein. It 
is thus to be found that the benefits of s 6 of the 
U, P Oencral Clauses Art had to be given only for the 
limited pin pose mentioned therein. It is not that! 
s. fi of the Geneial Clauses Act was applied for all pur- 
poses which are incut ionetl therein This is an addi- 
tional leason that enables us to bold that sub-s ( 4 ) of 
s, 1 does nor applv after the repeal of the old Act 


For tlie leasons mentioned above, we are unable to 
accept the subtms.si('n of the learned Advocate General 
that either lieraiise of the .saving cl. (s'! of sub-s ( 2 ) of 
s. 4 ^ or because of s. fi of the IJ. P. General Clauses 
Act the appeal has to he decided on the ba.sis of the old 
Act svifhnnt t.ikinx note of the new changes. We, 
therefoi'e, Teiecr liis mginnent on this aspect of the 
matter. '• 

The *ie\t question that needs our consideration is 
the detennination of the ri'»hts of the parties on the 
basis of tlie chan'ved position. It may be mentioned 
that Sii Mm Ahmul made a statement in Court (hat 
be was withcbaising all allegations from the plaint 
wIuVli weie made hv his client initially for eviction of 
fjio ir'-poiuJnU on iho basis of Sfl) of the oc ct 
He suhsenuentiv also r’oved a duly verified aophcation 
and wiihchew tlie alle'-atlors on the aforesaid contro- 
vetsv hv the *ame. ^V^e, base, hv means of a separate 
order, allowrcl the said application. The resu t 0 
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nTS allowing of the said application would be that now the 
rights of the parties have to be decided independently 
Jaiswal jjjg provisions of the old Act. Sri BasJvr Ahmed 
K"«"m pressed that the evidence already on record was suffi- 
-1!^’ cient for deciding the controversy which would arise 
A::ww^, j under the changed condition T-'he learned Advocate 
General contended — and in our opinion, rightly — that 
the cause of his client would be seriouslv prejudiced 
if he was not given an opportunity to fight out the 
case on the basis of the provisions of the new Act. 
But we express no opinion whether the defendant can 
take benefit of the new Act As noted above, the re- 
quirements of the new Act are dilTerent than tho'e of 
the oM one and it would thus not be in the interest of 
justice that we take upon ourselves the task of deciding 
the rights, without giving the opportunity to the res- 
pondent which was sought for before us, on the basis 
of evidence already on the record As a matter of fact, 
there is apprehension of injustice not only being done 
to the respondent but also to the appellant in case the 
rights are decided on the basis of the old nleadini-s and 
the issues, as well as the evidence We think that in 
view of the changed position it would be proner to per- 
mit the parties to amend their pleadings if deemed 
necessary and to ask the court below to frame new 
issues if arising and to decide the suit after giving 
opportunity to the parties to adduce evidence on the 
same. 

In view of what we have said above we arc net called 
unon to determine the rontroversv re’ating lo the anpli- 
cation of s. 3 of the old Act to the facts of the present 
case. 

We, therefore, allow the appeal, set aside the iudp'- 
ment and decree of the court below and remand the 
case to it for decision afresh in accordance with law 
and ip the light of the observations mads by us in this 
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judgment Parlies to bear their oixn costs of this 
appeal, as well as of the suit incurred so far. raja Ram 

In order to avoid unnecessary technical difficulties 
Mfe have set aside the whole decree of the court although kSi' 
a part of it was in favour of the appellant. According- 
ly now the whole of the suit will be tried by the court Aganvai. j 
below, which we are sure will be decided expeditiously 

Ordered accordingly 


APPELLATE CIVIL 


Before Mr Justice S. Chandra and Mr Justice 
A. Banerji 

BHAGWATI DEVI . . Appellant, 

V* September, 

PRESIDENT OF INDIA, through ^ 

THE UsniK. SuRi imY ao iue 

Govi’rnmfni or Ind’A, Ministry of 

Dffi-nci . Ni w Dn in and another ... Respondents. 

Rrunnftlton of puitmly ni Can'onment — Governor Gene- 
i'i1\ 07 (ho no 170 of rl 6—Interprelalwn and con- 
(I lions nil in whn/i the power con be exercised 
C' (> of tin* Gfi\nnoi Gcncuil’s oidrr no 176 of 1836 eon- 
foi*: ixnvfi iitton tlv Govtanmeni ta resume the g ant The 
'•Miiloo's III <•»<“! t.m finno to an end only after he had been 
ghen otic month's notire and mhl the talu' of the authot'S o 
build tf»^ flm Gotcimirnt does not acouire the right to 
no'-- -sjoM of th- l-nd on the expirv ef^ on;* mon'hs 
notire llu* pivn*"* of the v>Iiie of the huildinr is as tru h 
a ^ond't oti .is is the givuio" of o-^e month’s notice belore tre 
powci to K'suui <.in l.c efl'ee.iv''ly exercised. 

Consntnttcn <»( Tt-dsi Ait. 22r— Natural lUsticc-Nottre 
of res niihtiun isni'-d without opportm ly to represent the 
cow— fhiU'i no, 211 . 

Even if theic is no provision of any opnortunitv of being 
heaul in st.mdtn" cutlet no. 241, the princples of natur- 
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justice are attracted for proving the market \alue of the 
property. Order no 241 shows that the valuation has to be 
substantiated in a court of hw and so it has to be supported 
by accurate details and the petitioner has to be hea'd. 

Special Appeal No. 30 of 1972 against the judgment 
and order dated 26th November, 1971 passed by B N 
Lokur, J, in Civil Miscellaneous Writ No. 520 of 
1969 

K. M Dayal, for the Appellant, 

B N Sapru, for the Respondents 

S Chandra, J — The appellant claims that she is 
the owner in possession, of premises no. 23 B I Lines, 
Meerut Cantonment On 23rd January, 1969 the 
Military Estates OfFcer, Meerut Cantonment, served 
upon the appellant a notice stating that the Govern- 
ment has decided to resume the property and it requir- 
ed the appellant to hand over possession iheieof by 
28th February, 1969 A cheque for Rs. 6,650 00 was 
annexed with the notice as compensation for the 
various structures standing on the land. The appellant 
challenged the validity of this notice by way of a writ 
petition in this Court A learned single Judge held 
that the case of the appellant that the land was owned 
by her as private property and not under an old grant! 
which was subject to cantonment tenure was without 
merit and was an afterthought. The land was he’d by 
the appellant and her predoces'^ors as an old <^rant sub- 
ject to cantonment tenure He held that the old grants 
were governed by Governor General's Order No. 179, 
dated 12th September, 1836 This order was m force 
and is still in force even after the commencement of the 
Constitution. It was equally applicable to Meerut 
Cantonment Construing clause 6 of this order the 
learned single Judge held (hat an offer of compen.sa- 
tion is merely an offer to take over the buildings if the 
appellant is agreeable and does not involve the process 
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of compulsory acquisition The appellant is free to 
demolish the buildings and remove the bricks and 
mortar leaving the land in a vacant state to be taken 
possession of by the Government. There is no com- 
pulsion that the appellant must part with the buildings 
for tlie value olleiccl The Government has made an ^ 
olfer that the appellant may surrender the buildmgs 
in return foi the compensation mentioned and it is 
for the appellant cither to accept the offer or to hand 
over the lands in a vacant state after pulling doivn the 
building t. 'rhe learned Judge held* 

"1 am unable to agree with the argument that 
resumption of the lands is conditional upon the 
payment of the value of the buildings thereon or 
that the acquisition of the buildings is a necessary 
(ontomnutant of the icsumption of tlie land. . . 
If the pi ice is not acceptable to the peti- 
tioners. they arc at liberty to reject the offer and 
icmove the buildings or negotiate for the price.” 

On these fui lings it was held that the notice does not 
disdo.se any leaal infirmity and should not be quashed 
The wiit petiiion was dismissed. Aggrieved, the peti- 
tioner has come up in appeal. 

For icasons mentioned by him we are in agreement 
with the learned single Judge that the appellant held 
land subject to cantonment tenure and that Order no. 
179 of 12th September, 18.S6 was still in force and was 
applicab’e to the Cantonment of Meerut We deem it 
imncce.ssary t,> leitcratc the reasons given by the learn- 
ed single Judge in .support of this view. 

We are. however, unable to agree on the construc- 
tion of cl ti of this Older. Cl. 6 is headed as ‘Condi- 
tions of occupancy*. It reads: 

*T» No ground will be granted except the 
following conditions svhich are to be subscribed by 
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every grantee, as well as by those to whom his 
grant may subsequently be transferred; 

Resumption of land: 

1st. The Government to retain 

the power of resumption at any time on giving one 
month’s notice and paying the value of such build- 
ings as may have been authorised to be erected ” 


To us it appears that this clause confers upon the Gov- 
ernment powei to resume the grant. The powei of 
resumption is conditional upon the giving of one 
month’s notice and on paying the value of such build- 
ings as may have been authorised to be erected. We 
are unable to construe this clause as conferring an un- 
fettered power of resumption. Clearly, two conditions 
precedent are to be satisfied before the power of 
resumption can be exercised. The grantee’s interest 
can come to an end only after he had been given one 
month’s notice and paid the value of the authorised 
buildings. It cannot hence be said that the Govern- 
ment acquires right to take posscs>'icn of the land cn 
the expiry of one month’s notice. The paying of the 
value of the buildings is as much a condition as is the 
giving of one month’s notice before the power to 
resume can be effectively exercised 

The learned Standing Counsel invited out attention 
to the decision of the Delhi High Court in Sh. Raj 
Singh v Union of India (1). With respect, we are un- 
able to agree with the view that the only right of the 
grantee is to claim compensation and the Government 
can take possession at any time after the expiry of one 
month’s notice. 


Under cl 6 of this order the Government is to pry 
the value of the buildmgs. This order does not lay 
down the criterion or the method of assessing the value. 

(Ij A I R 1973 Delhi leo. 
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According to the counter-affidavit filed on behalf of 
the Government the valuation had been fixed by the 
Government according to the assessment made by the 
Military Engineering Service Authorities as provided 
in Standing Order no, 241, a copy of which is Ann, C 
to the counter-affidavit. A perusal of this Standing 
Order shows that the Government took the view that 
It was necessary to adopt a system that will give the 
owner a feir compensation for his buildings as such, 
proper allowance being made for the type of construc- 
tion and depreciation. As all valuations have to be 
substantiated in a court of law it was thought essential 
that they should be supported by accurate details. The 
Order then proceeds to give detailed instructions as to 
how the valuation will be estimated. The estimate has 
to be on tlie current market rates. It says that the walls, 
foundations etc. must be examined most carefully by 
making holes, digging trenches etc. to determine in what 
manner and to what extent the workmanship and spe- 
cifications actually incorporated in the buildings differ 
from the specifications priced in para. 1(b). The age of 
the building has also to be determined Its remaining 
life is then estimated and thereafter the detailed 
procedure of evaluating the current value is prescribed. 
It will thus be seen that the assessment of the value of 
the buildings has to be done objectively, by known 
standards. 

It is evident that the assessment of value of the build- 
ings for paying compensation to the grantee is a pro- 
ceeding which affects the civil rights of the grantee In 
our opinion the principles of natural justice are attracted 
to such proceedings. It is now well settled that the 
principles of natural justice apply to administrative 
proceedings if they affect a person’s civil rights See 
State of Onssa v. Dr. (Miss) Btnapam Dei (1) and A. K. 

( 1 ) A.I.R. 1907 s C. 1269. 
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iB^s Ktaipak V. Union of India (1) It was stated in the 
latter case that the aim of rules of natural justice is to 
Devi secure natural justice or to prevent miscarriage of 

PRESlDrNT justice. 

OP India 

s cwra. The appellant stated in the writ petition that the 
I' notice of resumpuon has been issued to her without 
giving her any oppoitunity to represent her case. The 
petitioner has not been given an opportunity to prove 
the market value of the property In reply it has been 
stated that there is no provision of any opportunity of 
being heard. The value of the buildings has to be 
fixed by the Military Engineering Service Authorities 
as provided in Standing Order no. 241. It is thus clear 
that though the Government purported to act in accord- 
ance with Standing Order no 241 yet the appellant was 
not allowed to participate in the enquiry A perusal 
of that Standing Order shows that the valuations have to 
be substantiated in a court of law and so they have to 
be supported by accurate details Even though the 
appellant has challenged the valuation yet no effort 
has been made on behalf of the respondents to file a 
copy of the valuation report made by the Military En- 
gineering Service Authorities. According to that assess- 
ment the value of the buildings is Rs.6,650, while accord- 
ing to the appellant its value is not less than Rs. 1,00,000. 
In our opinion the principles of natural justice were 
clearly attracted and they were undoubtedly contra- 
vened by the authorities. 

The impugned notice was invalid in so far as it pro- 
ceeded to resume the grant on payment of Rs.6,660 as 
the value of the structures standing on the said land. 

In the result the appeal succeeds and is allowed. 
The judgment of the learned single Judge is modified 

(1) A.I.R, 1070 s C, ISO, 
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and the writ petition is allowed. The imnugned notice 
dated 23rd January, 1 969 xs quashed The parties may, 
however, bear their own costs. 


Appeal allowed. 


APPELLATE CIVIL 


Before Mr Justice Omprakash Trivedi and Mr. Justice 

S. K. Kaul* 

gram SABHA, KUDRA .. Appellant, 

V, 

NOOR MOHT) KHAN and others . . Opposite- 

parties. 

0. P. CrnsclWatlcn of Holddngs Act, 1933, «. 9, ll-A and 
48 — Rnnnnn.~Srof)e of—Right or ttlle of Caon Sabha—No 
objettton under % 9.-— if can be inquired into at the 
TCvistonnl \ta^e -Bai of s. \l-A. 

[{eld, fictausc the Gaon Sabha had not filed an objection 
under s 9 witliin limiwtion it was barred by s. ll-A from rais- 
ing an objettion icspcctinff such claim or from being heard 
respecting sutli cUim at any subsequent stage of the consoli- 
dation nrotfcdings and that being so, the Deputy Director of 
Consolidation could not in exercise of his sv.o molu powers 
under s. 48 enquire into the right or title of the Gaon Sabha 
which was not a partv to anv ron'olidation proceeding before 
the suliotdinate authorities. The scope of power conferred by 
s 48 on the Detiutv Duet tor of Cmi'nlidation to adiudicate 
upon the regularity, correctness or legality of an order passed 
bv a stthouhnat.. <on‘olidation authority mu't remain corfin- 
cti to matters betsveen the parties before the consohdauon 
authorities and this power cannot extend to persons who are 
not p.'xrties to the consolid.ition proceedings at any stage or to 
complete strangers or outsiders to these proceedings. 

Interpretation of Statute— Rule of harmonious construction. 
The wcU-known rule of interpretation of statutes is that a 
iartinihi putvisinn of a 'tatutc should be so interpreted as to 
harmonise with the other provisions of the same statute an 

•While »i ting at Lucknow. 
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not in wav that it may render superfluous or nugatory to an- 
sabha othw provision of the statute. 

noor’^mohd Special Appeal No 95 of 1970 against the judgmenti 
and order ^ted 3rd December, 1969 passed by 
Lakshmi Prasad, J , in W P, No 648 of 1967. 

B. R Gupta, for the Petitioner. 

Ch. Akhtar Husain and Umesh Chandra, for the 
Opposite-parties. 

O. P. Trivedi, J. — These are four connected spe- 
cial appeals and arise from the judgment and order of 
a learned single Judge of this Court dated 3rd Decem- 
ber, 1969 deciding Writ Petition Nos 636, 637, 638 
and 648 all of 1967 filed m the following circum- 
stances ; 

The disnute between the parties relates to p’ot nos. 
103/1 and 106-A In the basic year Noor Mohd. and 
others were recorded as grove-holder of these plots. An 
objection under s 9 of the U. P Consolidation of Hold- 
ings Act (hereinafter called the Act) was filed by Salim 
Khan who is respondent no 8 of Special Appeals nos 
95 and 96 of 1970 and respondent no. 1 of Special 
Appeals nos 97 and 98 of 1970. He claimed to be 
the grove-holder of these plots exclusively and contest- 
ed the title of persons whose names were recorded in 
the basic year. The Consolidation Officer upheld the 
objec-tion of Salim Khan holding him sole grove-holder 
of plot no. 106-A and co-grove-holder in grove plot no. 
103/1 with Noor Mohd and others Two appeals were 
filed against this decision one by Salim Khan and an- 
other bv Noor Mohd. Khan and another. The Settle- 
ment Officer /Consolidation) held Salim Khan to be the 
sole grove-holder of both the plots. Against this deci- 
sion two revisions were filed before the Deputv Direc- 
tor of Consolidation. They were allowed The deci- 
sion of the Deputy Director of Consolidation was that 



ALLAHABAD SERIES 


2 ALL.] 


849 


neither Noor Mohd Khan and others nor SaUm Khan low 
had any right in or title to the two plots ; plot no. 103/1 
^as tank and plot no. 106- A was Ban jar and these two *'• 

plots became vested in the Gaon Sabha and that the 
names of Noor Mohd. and others were incorrectly re- oT" 
corded. The names of Noor Mohd. and others were J- 
ordered to be expunged and the name of Gaon Sabha; 
ivas ordered to be substituted in the plots. It is against 
this decision that the afoiesaid four writ petitions were 
filed, two of them by Noor Mohd. and others and the 
other two by Salim Khan. All these four petitions were 
decided by the learned single Judge by one iudgment, 
and it is this judgment the correctness of which is Ques- 
tioned in the piesent special appeals before us. The 
learned .single Tudge allowed the writ petitions holding 
that the Gann Sabha not haying filed an objection under 
the Act the Detmty Director of Consolidation had no 
juiisdiction under .s. *18 of the Act to decide the ques- 
tion of title in favour of Gaon Sabha due to the bar of 
5. 11-A of the Act. In this regard the learned single 
Judge also expres'^ed the opinion that Gaon Sabha not 
having filed an ohjettion under s. 9 of the Act within 
limitation the entries in the basic year obtaining in 
favour of Noor Mohd. and others became final and 
could not be distnibed .subsequently by the Deputy 
Direttor of Gonsolidation acting under s. 48 of the Act. 

Learned tounsed fin the ai»j)cllants Sri B. R. Gupta 
argued befine tts tlwt the learned single Judge was notl 
correct in thi.s view betausc .s. 48 of the Act confers 
suo niotu pcnveis on the Deputy Director of Consoli- 
dation to collect any orders passed in consolidation pro- 
ceedings bv lower anthoiities. No doubt, s. 48 is in 
terms very widely tvordt'd and gives power to the 
Deputy Director to call for and examine record of any 
ca.se decided oi pioteedings taken by any subordinate 
authority for the purpose of satisfying himself as to the 
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filed an objection under s. 9 of the Act within the pres- 197, 

cribed time, could not be permitted to file an objection „ 

claiming right or title to uiese plots before the Deputy 
Director of Consolidation nor could the Gaon Sabha be 
heard by the Deputy Director of Consolidation on such ^ 
an objection It could not be the intention of the Tmedi. j. 
Legislature that the policy laid down by it under s. ll*A 
of the Act should be defeated by exeicise of suo motu 
powers by the Deputy Director of Consolidation under 
s. 48. It will be contrary to all established canons of 
interpretation of statutes to accept the aigument that 
what could not be achieved by the Gaon Sabha by a be- 
lated objection claiming title to this land before the 
Deputy Director of Consolidation due to the bar of s. 

11 -A of the Act could be achieved by the Deputy Direc- 
tor of Consolidation through exercise of his suo motu 
power under s. 48. The well-known rule of interpre- 
tation of statutes is that a particular provision of a sta- 
tute should be .so interpreted as to harmonise with the 
otiicr provisions of the same statute and not in way 
that it may tender superfluous or nugatory another pro- 
vision of the statute If we are to hold that title res- 
pecting claim 01 right to land could be decided at any 
stage by the Deputy iDirccior of Consolidation in exer- 
cise of his suo motu power under s. 48 despite the bar 
of s. 11-A then suth an interpretation will clearly mili- 
tate against the piovision contained in s. 11-A. On the 
principle of harmonious construction, therefore, we 
agree with the interpretation placed on s. 48 and the 
scope of stto motu power of the Deputy Director of Con- 
solidation by the learned single Judge and hold that 
because the Gaon Sabha had not filed an objection 
under s. 9 within limitation it was barred by s 1 1-A 
from raising an objection respecting such claim or from 
being heartl respecting such claim at any subsequent 
stage of the consolidation proceedings and that being so, 
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regularity, correctness, legality or propriety of any order 
passed by such authority in the case or proceedings and 
to make such order in the case or proceedings as he 
thinks fit But we cannot lose sight of the provision 
contained in s. 11 -A of the Act. S. 11 -A is in these 
terms: 


"No question in respect of — 

(i) claims to land, 

(ii) . . 

(iii) 

relating to the consolidation area, which 
might or ought to have been raised under s. 
9, but has not been so raised, shall be raised 
or heard at any subsequent stage of the con- 
solidation proceedings." 

The substance of the provision is that no person, who 
has not filed an ob|ection under s 9 regarding claim to 
land, partition of joint holding and valuation of plots, 
trees, wells and other improvements etc. within the 
period prescribed therefor under the Act, shall be per- 
mitted to raise such an objection, nor shall any such 
objection be heard at any subsequent stage of the con- 
solidation proceedings. We desire to underline the 
words "at any subsequent stage of the consolidation pro- 
ceedings which occur in s 11-A". These woixls a^e so 
wide as to include stage of proceedings under s 48 of 
the Act and without room for controversy enact a bar 
both to the raising and hearing of an objection in res- 
pect of a question or claim to land etc. which could 
be raised under s 9 of the Act at any subsequent stage 
if such a claim has not been raised within the period 
prescribed therefor. As a result of this bar contained 
in 8. ll-A the Gaon Sabha which admittedly had not 
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197S tjjg Deputy Director of Consolidation could not in exer- 
gram sabha ijjj rnotu powers under s. 48 enquire into 

no or m ohp jjjg Qj. jjtjg the Gaon Sabha which was not a 

party to any consolidation proceeding before the sub- 

ordinate authorities On the principle of harmonious 
construction we are of the view that the scope of power 
conferred by s. 48 on the Deputy Director of Consoli- 
dation to adjudicate upon the regularity, correctness 
or legality of an order passed by a subordinate consoli- 
dation authority must remain confined to matters bet- 
ween the parties before the consolidation authorities 
and this power cannot extend to persons who are not 
parties to the consolidation proceedings at any stage or 
to complete strangers or outsiders to these proceedings. 
In that view of the matter we agree with the learned 
single Judge in the view that the Deputy Director had 
no jurisdiction to hold that the land in dispute had be- 
come vested in Gaon Sabha and that the name of Gaon 
Sabha should be substituted in place of Noor Mohd. 
and others. We do not find any force in the argument 
of the learned counsel and in the result these appeal 
must fail. 


These special appeals are dismissed with costs to the 
contesting respondents. This judgment shall govern 
Special Appeal Nos. 96 of 1970, 97 of 1970 and 98 of 
1970 also. 


Appeals dismissed. 
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APPELLATE CIYIL 


Before Mr Justice G. C Mathur 
JOKHAN PRASAD SHUKLA 

AND OTHERS APPELLANTS, 


V. 


LAKSHMI DEVI ... Respondent 


Hindu Mandage Act, 1958. ss ll and 19— Smt by previous 
wife — Declaration of second maniage of her husband, as 
void — Suit mamtainable^No petition at her instance will 
he under the Act 

A petition under s 11 of the above Act is maintainable 
only at the instance of one of the parties to the mamage which 
IS sought to be declared null and void, A petition by a per. 
son who IS not a party to the mamage sought to be declared 
null and void, will not lie under s 11. 

Held, that a suit filed by the previous wife for declaration 
that the second mamage of her husband was null and void 
is not baned by s 19 of the above Act 

Second Appeal No 2185 of 1972 from the judgment 
and decree of M M H. Siddiqi, Civil and Sessions 
Judge, Basil, dated 2nd June, 1972, in Civil Appeal 
No. 119 of 1971. 


S R Mtsra, for the Appellant 
B. L. Yadav, for the Respondent. 


G. C Mathur, J : — Respondent Smt Lakshmi Devi 
filed a suit on 20th May, 1969 in the Court of Munstf, 
Khalilabad at Basil against the appellants. The plain- 
tiff IS the wife of appellant no 1 Dr, Jokhan Prasad 
Shukld The relief which she asked for in the plaint 
was for a permanent injunction restraining her huslmd, 
.appellant no. 1, and Ram Daur appellant no. 2 from 
performing the marriage of appellant no 1 wiA appe - 
lant no. 3 Km Rusum. On the application of the plain- 
lifC the Munsif granted an interim injunction resum- 
ing die performance of the marriage but m spite of this 
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injunction the marriage was performed between appel- 
lant no 1 and appellant no 3 on 23rd May, 1969 
Thereupon, the plaintiff amended her plaint and in 
place of the relief of permanent injunction sought the 
relief of declaration of the marriage between appellant 
no 1 and appellant no 3, as void The trial court 
framed the following issues 

(1) Whether the defendant no 1 has remarried 
defendant no 3 during the continuance of his valid 
mamage with the plaintiff ? If so, its effect ? 

(2) Whether the suit is not maintainable ? 

(3) Whether die couit-fee paid is not sufficient? 

(4) To what relief, if any, is the plaintiff entid- 
ed? 

The trial court held on issue no 1 that the defen- 
dant no 1 had married defendant no 3 on 23rd May, 
1969 and that the marnage was void in view of the 
provisions of s 5(i) of the Hindu Marriage Act On' 
issue no 2 the trial court held that the suit did not lie 
in the Court of the Munsif It was of opinion that 
the de<‘laration sought was a declaration under s 11 of 
the Hindu Mamage Act and that a suit for such a 
declaration, on account of the provisions of s 19 of the 
Act lay in the Court of the District Judge The trial 
court accordingly dismissed the suit Against the decree 
of the trial court the plaintiff preferred an appeal. The 
Civil and Sessions Judge allowed the appeal, set aside 
the decree of the Munsif and decreed the plaintiff's suit 
He concurred with the findings of the Munsif that the 
marriage between defendants 1 and 3 was performed on 
23rd May, 1969 and that the marriage was void He 
further held that the suit was cognizable by the Munsif 
and that the Munsif had jurisdiction to try the same 
Against the decree of the lower appellate court this 
second appeal has been filed. 
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The concurrent finding of lact of the courts below 
that the maiTiage between dciendant no. 1 and defen- 
dant no. 3 w'as peifoimcd on r3id May, 1969 is a pure 
finding of fact which is not vitiated by any error of law 
This finding is binding in second appeal. The only 
question which aiises foi consideration is whedier the 
suit was maintainable in the Court of Munsif or not 
S JO of the Hindu Marriage Act provides: 

“Every petition under this Act shall be present- 
e<l to the district court within the local limits of 
whose ordinary original civil jurisdiction the mar- 
riage was solemnized or the husband and wife re- 
side or last resided together” 

This section makes it clear tliat all petitions under the 
Act he m the district court ‘District Court’ is defined 
in s 3(b) thus: 

“‘5 (b) ‘district court’ means, in any area for 

which tliere is a city civil court, that court, and in 
any other area the principal civil court of original 
juiisdiction and includes any other civil court) 
which may be specified by the State Goveinment, 
by notification in the official Gazette, as having 
]uiisdiction in respect of the matters dealt with in 
this Act.” 

Admittedly the Court of tlie Munsif is not a “district 
court” as defined in s 3(b) Therefore, if the present 
suit is a petition under any of the provisions of this Act 
then it could only be filed in the district court and not 
in the Court of the Munsif. 

It IS urged by learned counsel for the appellants that 
the .suit was competent under s 11 of the Act S. 11 
provides : 

“Any marriage solemnized after the commence- 
ment of this Act shall be null and void and may, 
on a petition presented by either party thereto, be 
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SO dedal ed by a decree ot nullity if it contravenes 
any one of the conditions specifaed m els (i), (iv) 
and (v) of s. 5.” 

A plain reading of this section shows that a petition for 
dedaring a marriage solemnized after the commence- 
ment of this Act to be null and void, can be filed by 
"either party theieio”. The expression “either party 
thereto” clearly means either party to the marriage 
sought to be declared null and void A petition under 
s. 11 is maintainable only at the instance of one of the 
parties to the mariiage which is sought to be declaied 
null and void A petition by a peison who is not a 
party to the marriage sought to be declaiod null and 
void, will not lie under s 1 1 1 he second inai i lage was 

between Dr. Jokhan Prasad Shukla defendant no 1 
and Km Kusum defendant no 3 The plaintiff Srat. 
Lakshmi Devi, who was admittedly the first wife of 
defendant no 1 , was not a pai ty to the second marriage 
She could not have, therefore, filed a petition undei s 
11 of the Act. The suit filed by het for declaration 
of the marriage between defendants 1 and .‘1 to be null 
and void, is not covered by the [novisions ol s 1 1 of 
the Act and cannot be treated as a petition under that) 
provision That being so, the ordinary remedy of the 
plaintiff under the civil law of filing a suit for decla- 
ration of the second marriage as null and void, cannot 
be held to be barred by s 19 of tlie Act, which pres- 
cribes a special forum for petitions under the Act. In 
Lakshmi Ammal v Ramaswami Naicker (1) a learned 
single Judge of the Madras High Court has taken the 
same view. It has been held in this case that the first 
wife cannot apply under s 11 for declaring the marri- 
age of the second wife as void and that the first wife 
can file a suit under the ordinary law for a declaration 
that the marriage of her husband with the second wife 
is illegal and void under the Hindu Marriage Act The 
CL) A LR, 1960 Mad. 6. 
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Civil and Sessions |ud;4f has iiglnly held that the Miiu- 
sif had jutisdulion to enteitam the suit 
The second ajipe.il is attoulnigly <hsinisse<l with costs 
The sUiy oidei is vacated 

Appeal (Usini'^u’il 
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Befote Ain Ju'>tH'r R. /.. Gulati, Mr. fuAlirr K. li Sin 
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U. P. Consolidation of Holdings Act, lUri'i. s r»(!Kt)(u) - 
W/»'ls "any part”- Maanintr af -~l ransfi'i of u'hoii' holding 
—No l>c)inis<,jon n rtursuny 

Having legaid to tlu* u-iminolog) entphnotl in thr pit- 
ceding danse and the siuiteding pioviso, no olhei iiuamng 
can be as.signed to the evpiession "anv pan" ominnig tn s 
i)(l)(fXn) ol the Att except tlnit U ineuns "a pait" as distin 
ginshcd horn “the wiiole". .So it is not netessaiy to obt.iin 
the permission of the Settlement OfiUci (Consol idtvtion) foi the 
transfer of the holding as a whole. 

Munna Lai Shuhla v. Deputy Dneclor of Comolidation (1), 
Ram Behari Shuhla v, Munna Lai Shukla (2), Suit. Adiarfiintsa 
Begum V Deputy Ihreitm of Consolidation, Camp at Ifatdoi 
(3) and Swt Rajediuuni v Ihputy Dnedor of Consolidation 
('li), aflnined. 

Cionslitntion ol India, \ii MH -'Authoi'ita'IiiU’ Hi \t iitll,. 
Ads or Ordinana \ passed in langnage othii than J'rigltsh- - 
When authontahoe — Iwilusuw (oinpi teiue of I'ailmineni 
Authorised Itanslaltott into Ine^hsh of the t<i /ruginatly passed 
m Hindi language- Fiighsh translation shall he rt gar did to he 
its authoritative text U V Consolidation of fioldtngs Att 

Wlieneiei a question aiisis as to what is the authoiiiative 
text ol a jjaitKuIar Act oi an Oidiiiamc. etc. of a .Stale fa'gts- 
♦ Wlult* It Iiuknovv 
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lature one has to turn to its English tianslation if it was enact- 
ed m a language other than the English language The 
authoritative text of Bill, Act or Oidinance of a State Lcgis- 
lature cannot be in a language other than the English langu- 
age unless the Pailiament by law otherwise piovides 

The power to declare that the authoiitative text of any 
Ordinance, Act etc, of a State Legislatiue shall be in a langu- 
age other than the English language has been vested exclu- 
sively m the Parliament The Pailiament has not made any 
such provision so fai It is beyond the coinpeteiKc of a State 
Legislature to piovide that the authoiitative text ol its Act 
and Ordinances etc shall be in a language othei than the 
English language The official language of the St ite of Uttar 
Pradesh is Hindi, so that (he Legislatiue of this State t<ni pass 
Ordinance, Acts etc in Hindi language Thus even though 
the U P Consolidation of Holdings Act Wiis passed by 
the State Legislatuie in Hindi, yet its tianslalion in the Eng- 
lish language shall be icgaulcd its authonlativc text and shall 
prevail ovei its Hindi veision 

Art 348 (3) — Scope of — Woxh '*Nolunthst(inding 

anything in siih-cl (b) of cl (1)” — Meaning of — State Legis- 
latxne prescribing language other than English for use in 
Bill and Acts etc — Authorised text of — Conflid betxoeen^ 
English version shall prevail — U E Language (Bills or Ads) 
Act, 1950 and U P Offuial Language Act, 195 L 

The words ‘‘notwithstanding anything in subcL (h) of 
cl (1)*' occurring in cl (3) of Ait 348 only means that a Stale 
Legislature may piescubc any language other than the Eng- 
lish language for use in Bills introduced in or Acts passed by 
the State Legislature and that cl {l){h) shall not cicatc au 
impediment in its way When a Bill is introduced oi an Act 
IS passed in a language other than the English language by a 
State Legislature, an authoritative translation theicof lu the 


English language has to be provided and that tiansLition shall 


for the purposes of cL (1)(6) be deemed to be the authoiita- 


tive text thereof 


When there is conflict between the English version of a Sta- 
tute of a State Legislature and its version in a local language, 
the version in English language will prevail over the vetsi^ijn. 
in the local language. 
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1973 When the writ petition came up for hearing before 
smt Ram Hari Swarup^ J he noticed that one of the questions 
that arose in the case was as to whether tlie widow was 
competent to transfer the whole of her agricultural 
holding without the piioi permission of the Settlement 
Officer (Consolidation) as lequired by s 5(l)(c)(ii) of the 
Act 


Gulati, J 


S 5(1)(6)(h) of the Act enacts that no tenure-holder, 
except with tlie permission m wilting of the Settlement 
Officer (Consoli^tion) previously obtained shall tians- 
fer by way of sale, gift or exchange any part of his hold- 
ing in the consolidation area Full Bench of this Court 
in Smt Ashatfmiisa Begum v Deputy Ditector of Con- 
sohdatwn, Camp at Hatdoi (1) has taken the view that 
the expression “any part of his holding” did not include 
the entire holding so that the ban applied only where a 
part of holding was tiansferred and not when the hold- 
ing was tiansfeiied as a whole. The learned Judge 
noticed the Hindi version of s 5(l)(c)(ii) of the Act 
which reads: 

“NA CHAKBANDI KSHETTRA ME SAM- 
MILIT APNI JOT A'FHWA USKE KISHI 
BHAG KO VIKRAYA DAN ATHWA BINIMAY 
DWARA HASTANTARIT KAREGA ” 

According to the Hindi version the ban would apply 
as much to the transfer of a part of the holding as to 
the whole In his opinion llie woids in the English 
version were not clear and it xvas possible to interpret 
them in accordance with the Hindi veision of the en- 
actment He accordingly icfcined the matter to Full 
Bench and that is how this petition has come up befoi e 
us. 

To bring with, we might state that although the 
learned Judge has not indicated as to whcthci the entire 
case has to be decided by the Full Bench or only the 
question relating to the interpretation of s 5(])(/:)(ii) of 

a) A I R. 1971 All. 87. 
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ihe All, >et having u'gaul lo the fact and the circuni- luia 
iUnec's ol the ease the inloniion ol the learned Judge sjTYam 
was to lofci onK the ImiiU'd (lueslion i elating to the 
in tcrpi elation ol s r)(l)(f)(u) and not the whole case, Gram 
betausc c\on il ihc petiiioneis lad on tins ground their 
allei native pleas wdl have to be examined We shall J 
accoulinglv rosiiui ,nn selves to the short question as to 
whethei the ban nuoipoiated in s ^l){c){u) applies to 
the tiansf-er ol an agtitultmal holding as a whole or 
applies onl^ when a pait of the holding is transferred 
Cl {() ol s ^(I) was added in the Act by s 4 of the 
U P Consolidation of Holdings (Amendment) Act, 

1958(11 P. Act no \XXVTTT ol 1958) and reads as 
under 

“(r) Notwiihsianding anything contained in the 
tf. P /..ninndaii Uioliiion and Land Reforms Act, 
lO'lt), no tmiinr liokler, cxtejit with the permission 
111 uiiting of tin Scitlcmoni Officer (Consolidation) 
prc'Monslv ol)t, lined shall — 

(i) use' his holdings oi any part thereof for 
pin pose not oinu-iU'd with agncultme, hoiti- 
(ultiiie ol animal lmsband.uy injchiding pisci- 
(idline and |ioulliv fanning, or 

(ii) (lanslet I)\ way ol sale, gift or exchange 
.in\ pai, of his holding in the consolidation 
aie.i 

Pun idl'd diat a icnuic-holcler may continue 
to use his lii'lding, Ol any p^tit theieof, foi any 
]unpose loi which it was in use piior to the 
dale speithed m the nolihcatioii issued under 
snh s (2) ol *1” 

It may at once lie notiied, that cl. (d) is flanked by cl 
(i) and the piovi.so at the end of cl (ii), cl (i) and the 
jMOviso deal with the ban on non-agiicultural use of a 
holding w'liile il (id imposes a ban on the transfer of 


9 lie (Il m -I'lTs ill 
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1973 a holding In d (i) the expression used is “liolding 
smTrIm or anj part thereof’' The same expicssion is used lii 
the proviso, which iii fact, is a proviso to cl (i) so that 
Gram samaj, ban Oil die user of agntukiii'al holding foi iion-agTiciil- 
tural purpose extends to the holding as a whole as also 
Guiaa, j tQ paiL thereof But when we come to d (ii) the 
expression used is “any part ol lu,s holding ” Obvi- 
ously the ban contemplated under cl (i) is not co>- 
extensive with the ban contained in cl. (ii) otherwise 
there is no reason why the expression “holding or any 
part thereof’ should not have been used in cl (ii) also 
The expression "holding or any part thereof’ is not 
synonymous with the expression "anv pai i of tlu' hold- 
ings" if regard is had to the lurisdution of cl ’(ii) If 
d (ii) had stood alone it could be jiossible to interpieL 
the expiession "any part of the holding" as meaning 
every’^ part of the holding But hai mg regard to the 
teiminology employed in the preceding clause and the 
succeeding proviso, no othei meaning can be assigned 
to It except that it means "a part” as distinguished fioni 
the whole It is true that gi animal irally, the expres- 
sion "a part" would have been moie a])l than tlie ex 
pression "any part" But when the intention of the 
Legislature is rlem, nothing will turn upon this giani- 
matical cnor According to the diftionnis meaning 
also "any" is some limes used foi the idjecine "a" Ti 
is not ncccssan howesci. to ducll upon this point an\ 
furthei because the (jucstion has been the sub|eit- 
inattcr of pievious decisions of this Court xvhich ha\e 
unanimously interpreted the expicssion "am ji.ni" to 
mean “a part” 'The first derision is of G D Suicai 
I in Munna Lai Shuhla v Depute) Dnedoi of Con- 
sohdation (11 His Lordship held that the }-)iolnbition 
in d (n) of 8. 5(l)(c) extended to the transfer of a part i 
of the holding and not to the whole holding so that the . 
whole holding could he transferred by a tenure-holder 

(1) im AWR. 818, 
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WitlioiiL the peiim.s''ion ol tlie .SeUlemeut Ofticer (Con- ig,, 
sohaaiiou) This dcciwou luus been aihrmed on special 
appeal b> Oak, C j and U. S Srivastava, J in Rao"'* 

bSoh Slnikla \ Munna Lai SlmkUi (1) The question 
\\as again coiibideicd b) aiiothei Full Bench of which 
two ol U.S weie iiieiubcii> ui the case Smt Asharfumsa j 
Begum (U) when ihc view taken in the eailier cases 
was atfnmed 1‘heic is yet another decision of a Full 
Bench of this Couit consisting ol S N Dwivedi, G S 
Lal and R B. Misra, JJ ui Sml Rajeshwav v Deputy 
]^r’eZot Con^olMm. (.11 The Full B«ich agr«l 
mth ihe view lakcii In tho e-irlier Full Bench m the 
ciise ol Sml A’.hatfmim llegiim (2) Thus so fir this 
Ckwrt IS .micemed, the iiuHter .stintU tonchided 


11 one ha.s vesivicl to the olijett imdeilymg the proii- 
sions in question it heroines quite deal ns to why the 
tat 111 tls (1) itnti (li) IS not co-exttusive The object 
undeilyitiR d. (i) is to pieseivo the Inndta gticukural 
inirpois and tlftt ts why .i complete ban has W placed 
m Ae use ol the land for non-agtiailtural purposra 
A ban on a p.nt of the Und on V would not have se^rf 
the purpose Uinlei tl (li) llw ban was intended to 
urevL *e ftagmentation of holdiuRs and as such, il 
, J 1 rtn -1 trinsfcr of a pait of the holding 
was Pl»“d “ly on a » 

::^Trr.:i::t:nn-dnotinv^vefra,.n». 

,arion htn would ^ 

the sthtnie nut y prevent their fiuther frag- 

.tgiindtnral 'f , j^a for agrieuHnml 

^einatfon to strict the right 

t in deal with bis property by way of sale, 
of an owiu i ‘ to the extent that was neces- 

exdiange or Act That Is why a 

ban of a'itaitcd natn.e has been placed on transfets 
bJltl fll ‘ 1071 All 87 (RB) 

(1) Vies A.L.T 228 110 
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1978 while a complete ban has been placed on the usei ol 
agiicultuial land foi non-agiiculluial puiposes Having 
legaicl to all these cncunistances it is not possible to 
GR.VM s«nj, take a diEeient view 

JBHWA 

- — • The learned counsel ioi the petitioneis subiniucd 

’ that the law having been settled by a senes ol decisions 
of this Couit It should not be unsettled by taking 
dilLerent view as it ivould lead to a lot of coniusion and 
give use to a spate of litigation For this he telied 
upon the decision of tlie Supieme Court in Ihij Niauni 
V. Sant Pra’tad (1) wlieie it has becTi observed' 

“ . U) lake a contiai^ view tioui the law 

laid down would have the ellecl of unsettling the 
law established ioi a nuinbei of yeais In the 
matter of inteijnelation of a local statute the viev 
taken by the High Gouii ovei a numbci of yeais 
should noimally be adheied to and not disluibed 
A different view would not only intioduce an ele- 
ment of an unceitamfv and contusion it ivoulcl also 
have the effect of unsettling tiaiisactions which 
might have been enteied on the laith ol those 
decisions The dociiine of shnr datnis can be iD- 
voked in such a situation ” 

There is a lot of force in this couteiilion also but it is 
not necessary to invoke tlie doctiine of sime dcmis, 
because ive aic of the fiini view that theic is no .nnbi- 
guity Vidiatsoever in the langiwge in which this piovl- 
sion is couched and having legard to all the huts and 
the drcumstances of the case it is not possible to intei- 
pret it differently 

It is no doubt tiue that the Hindi veisiou is in ton- 
flict with the English veision The Flinch \eisiou ex- 
piessly says (hat, the ban shall ajjjily to the hoMuig as a 
whole and as also to a part thetcof The cjueslion aiises 
as to ■whether in such a situation wc should give jne- 
ference to the English version oi to the Flindi vei siou, 

CL) Al.R 1978 sc 291 



2 ALL.] 


•\1 LAIIMIVI) sKIUKS 


865 


Foi lluh piujjoM' \\e ha\c' lo luui to Ait S48 of tlie lura 
Coiisuiuiioii Ii IS iinossaiN to icpiocliice that Ai tide ssTTFim 
I ieuacti; Ratt 

V. 

“■? 18. (I ) Nolwitlistamluig auytluug m the fore- 
going pioiisioiis ()| ilu.s {’ait, until Paiiiainent by cui^j 
LUV OtlUMUlSC |)U>\itlcS — 

(rt) all jiioimlings ui the Supreme Court 
.uul Iligli C joint, 

(h) ilu* autiiouutne texU) — 

(i) ol all Bills lo be introduced oi 
amcn<lni<‘iit.s ilictclo to be moved in 
citlu'i liouM' ol Pailuimeiil or in the 
House Ol eiiliei House of the Legislatuie 
ol a SiiKt' 

(ii) ol all Alts passed by Pathameut oi 
tlic Legislatine ol a State and of all Orch- 
uames pioimilgaitd by the Piesidcnl oi 
the (Joveinoi o| a Stale, and 
(ill) ol all oidets, ink's, tcgulations and 
b)c-law.s issued nndei' this Constitution oi 
tmdoi any law made by Pailiament or tlic 
I.egislatnie ol a State, 

shall he in tin* I’liglish language 

(2) Notv\ ithstandiug anything m siib-cl («) of cl 
(I) the Covet noi .of a State may, with 

the pteviouh lonseiit ol the Piesident, authorise 
the use ol thi* Hindi language, or any otlier langu- 
age UvSed lot any ofliiia! purpose of the Slate, in 
pKxeedings m the Higli Couit having its prin- 
ttpal seal in that Stale 

Provided that nothing ni this clause shall ap})lv 
to any )udgnient, detiee oi oidei passed oi made 
by such lligli Com I 
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( 3 ) Notwithstanding anything in sub-cl (&) oJ: 
d ( 1 ) wheie tiie Legislature ot a State has pies- 
cnbed any language other than the English langu- 
age foi use in Bills intiodutcd in 01 Acts passed 
by, the Lcgislatuie ot the State or in Ordinances 
piomulgated by the Govcinoi of the 

State or in any ordei, rule, regulation or. bye-law 
lefen-ed to m para (111) ot that sub-clause a tians- 
lation of the same in the English language publish- 
ed under the authority of the Governor ot the 
State in the official Gazette of that State shall be 
deemed to be the auihoiitative text tliercof in the 
English language imdci tins Article ” 

Under this Aiticlc two tilings have been provided 
First all proceedings in the Supreme Court and in 
every High Court have to be in ihe English language , 
except when under cl ( 2 ) the Governor of a State with 
the previous consent of the President aiithoiises the use 
of the Hindi language or anv other local language in 
proceedings in the High Court of that Stale We aie 
not concerned with that question in this case Secondly 
the authoritative text of all Bills and Acts ol the Parlia- 
ment and of the State Legislature has to be in the Eng- 
lish language. However the State Legislatures are 
authorised to prescribe anv language othei than the 
English language for this piupose, hut. tn such an e\eiU 
cl ( 3 ) provides that a lianslation in the English Kingii 
age of any Bill introduced in or Aft passed by a Stab' 
Legislature in a language other than the English langu- 
age has to be published under the anthonts of the 
Governor of the State in the oIIki.iI Ga-.rlfe of the 
State and such translation shall he (U'enied to be the 
authoritative text of such a Rill and Ad Whenevci 
a question arises as to what is ilu' anflioiii iii\e tcM of 
a particular Art m an Oidinance ei( of a State Legis- 
lature one has to turn to its English ii nislation il it 
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tvas eiiaclcd in a languaoc ntlici than (lu* I'liglish 
language The aiithont.Uivc text ul Bill, \ri oi Ouli- 
nance of a Stale Legislatuie cannot bo in a language 
othei than the Fnghsh language unle.ss the Pathanicnl 
bv law otheiwise pto\i(l('s Thus the powei to declaie •-™ 
that the authoritative text ol au\ Oidinaiuc, Act etc ®“*‘‘*‘* i 
ol a State Legislatuie sh.ill be in a language other than 
the Knghsh language has beeti \ested exclusiveU in the 
Parliament The Pailiainem has not made am siuh 
pioviMOn so fai The ofhcial language of the State 
of TTtlai Pradesh is Hindi, so that the Legislatuie of 
this State can jia.ss Oulinaiue, \cls etc in the Hindi 
language 'rims even though the U P Consohdilion ol 
Holdings Aft was passed hv tlie State Legislatuie in 
Hindi, set its tiaiislalion m the Faighsli language shall 
he legaidcd its nuthoiitnlne leM and shall pieiail ovei 
Its Hindi veision 


The Icained founsel foi tin ii: 4 ioiulents leleiied tfi 
Arts ‘5|f5. ']j(, i„(i ,i„. Consiitiiiion \ii ‘U"» 

niahes a piOMsiou fni official language of i St ue .iiid 
inovfdes that the State ra'gislatute iiiav h\ lai\ adopt 
atu one oi, inoie .if the Iaiigiia<'<‘s in use in the Stale oi 
I lie Hindi as the language ot laiiginges to he used hu 
all <M .im of theolluial pui poses \il ;i lo niaki s .i pui 
\ isioii about iheolhfial lan'tut'x' (oi (oitiiminitalioii be 
tueeu ono St 'ic .nid .inolliei oi helui'en a ‘ilale .nid llu' 
Hnion In \ii ‘5|7 a pioiiston has heeii m.ule tlial on 
a dc'inaufl Ixnng iii.ide lh<' Piesideiil uia\ diieii that ' 
language othei than the iMiglish language sli.ill be o(fi 
cialK lefogiip'd in a StaU' oi nn p.m iheieof foi sudi 
pui poses as nia\ he sp(‘( died These \itii les Iiaie no 
healing upon the (piestion beloio iis \\V aie not 
coiKcinod with the olfieial language of a Stale but :ne 
concerned with the i|nestioii of the language m wlmh 
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the Bills and Acts have to be passed by a State Legis- 
SMT Ram latme and that snb)cci Jias been specifically dealt with 
V in Alt 348, which piovides fli.it nottv'ithstanding an}- 
dung in the foregoing piovisions of this part of the 
j Constitution, all Acts etc shall be iii the English langib 
age It IS thus cleai that the provisions eontained in 
Arts 315, 346 and 317 me subject to the jnovisions 
contained in Art. 348. 


The other argument is that in cl (.3') of Ait 348 the 
use of words “notwithstanding anything in sub-cl ({>) 
of cl (1)” suggests that this clause will oveiudc cl (1) 
This interpretation is not (Oiicct It only means that 
a State Legislatuie may jncscube any language othci 
than the English language foi use in Bills intiodiucd 
m or Acts passed by the .State Legislatuie and that cl 
(1)(5) shall not cieaic .m iinpedmieiif in its wat As 
we have aheady indicated abo\e, when a Bill is intro- 
duced or an Act is jiassed in i l.ingn.ige othet than the 
English language by a .St ite Legisl.itine. .in aulhoii- 
tative translation tiTs'ieol in the English laugu.age has 
to be provided and that ii.insl.iiKin sli.ill fot the ptii- 
jxise of cl be deenud to he the authoi it.itne 

text thereof Indeed, it uili Ik hesond the competence 
of a State T.egtsl.itute ‘o pmvidc ihil the .tulhoi ii.itne 
text of Its Alt and Oulniat le iti sh.dl be in a langu- 
age othei than the Fii'dish l.iii'MMge. lieiause siuli .i 
power vests only m the Paiii.unent Thus, when tlicie 
is a conflict between the F.nglish seision of a Statute of 
a State Legi.slatinc and its version in a local language 
the \ersion m English l.nigu.ic',c will ]>te\ail om'j the 
veision in the local lanan.ige A Division Bench of 
this Cotirt in Sa^hu Alntuul \ Thr Gotw) ihncnf of thr 
Staie'of U P (1) while lefening to Ait 3(8 of the 
Constitution has at p 278 in nar.i 83 obsened. 


"Tn view of this provision of the Constitution the 
fl> A I R 1004 Ml 307 
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notification appearing in English must prevail over 197S 

the notification appearing in Hindi” satTrIm 

Raw 

V 

A Full Bench of this Court in Jaswant Sugar Mills Ltd , 

Meerut v. The Presiding Officer, Industrial Tribunal 

(IP), U P , Allahabad (1) has held that m U P after ^ 

the passing of the U. P Act no 1 of 1950 (U P Langu- 
age Bills Act) and 26 of 1951 (U P Official Language 
Act) the State Legislature has prescribed Hindi as the 
language for the official use in the State, and both, the 
Hindi version as also the English translation of a Bill 
or Act etc published in the official Gazette are valid 
and authorised and both of them can be looked into 
and put to official use There is no competition bet- 
ween the two It IS only in case of conflict or diver- 
gence between the two versions that the English ver- 
sion mas reign supieme and supersede the Hindi one 
Following this Full Bench decision a learned single 
fudge in Medical Officei of Health, Municipal Coi- 
poiation, Agra v Gulzan (2) hr -'-held that although 
Hindi was the oflinal lanpuagc of the State of U P in 
case of diveigente between the Hindi and the English 
versions, of the official Gazette the English version 
reigned supreme and superseded the Hind' version 
The same view has been taken bv the Rapsthan High 
Court in Bhikam Chand v State (3) and th'’ Madhya 
Pradesh High Court in Messis Govmdiam Ram Prasad 
V Assessing Authority (Sales-lax) (4) 

This being the position we aie clearlv of the opinion 
that in the present case it is the English text which shall 
prevail over the Hindi version and according to the 
English text the expression “an\ holding” occurring m 


01 VTR I '.Vi? ‘'•11 SliiO 
A I R 19SR K.ai 142 

a HC (11 m— itwi— 21 


(3) AIR 1966 All 170 
rn ,\ f R tSB8 M P 16 
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cl. (ii) of s. 5(l)(c) of the Act does not include the 
“whole holding” so that it is not necessary to obtain 
V. the permission of the Settlement Officer (Consolidation) 
for the transfer of the holding as a whole 

With this answer, we direct the writ petition to be 
placed before the learned single Judge for disposal 

Question answered 



